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AT 


COLUMBIA,  SOUTH  CAROLINA, 

NOVEMBER  AND  DECEHBEB  TEBH, 
1847. 


JUSTICES   PRESENl?. 


Hon.  J.  J.  Richardson, 
«      J.  B.  O'Neall, 
"      Josiah  J.  Evans, 


Hon.  D.  L.  WardlAw, 
"      Edward  Frost, 
"      T.  J.  Withers. 


S.  H.  Butler  v.  Edmund  Corbitt. 

The  plaintiff  is  in  Court  for  a  year  and  a  day  after  the  service  of  his  process^ 
and  that  period  should  be  considered  as  beginning  from  the  return  day  of  the 
process. 

Though  the  Court  will  not  interpolate  a  ne^*  motion  for  a  party,  so  as  to  enable 

him  to  attain  an  ulterior  end,  it  is  not  inclined  to  refuse  a  motion  actually  made 

I  by  him,  because  the  particular  reason  assigned,  in  the  way  of  argument,  is  in-* 

sufficient,  while  a  good  one  is  apparent 

'Where  a  bail  process  was  served  at  a  time  which,  though  within  a  year  and  a 

day,  was  long  after  the  term  to  which,  on  its  face,  it  was  returnable,  and  no 

adas  had  been  issued — ^the  Court  hdd  that  though  the  plaintiff's  case  was 

I  connected  with  the  jurisdiction,  his  process  wbe  fundus  officio  for  the  purpose 

I  of  wammting  the  capture  of  the  defendant— nor  was  he  under  the  protee* 

!  I 
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tion  of  the  Act  of  1793,  which  enacts  that  *'all  process  lodged  for  service,  and 
actually  served  for  the  Circuit  Courts,  after  the  time  prescribed  for  the  return 
of  process,"  shall  be  a  good  service  for  the  next  succeeding  term. 

Before  O'Neall,  J.  at  Barnwell,  Fall  Term,  1847. 

This  was  a  bail  sum.  pro.  issued  and  lodged  with  the 
sheriff  16th  July,  1846,  and  served  by  arresting  the  defend- 
ant, on  the  9th  October,  1847. 

There  was  a  motion  made  to  set  aside  the  service,  on  the 
ground  that  the  plaintiff  was  entirely  out  of  Court  when 
service  was  made  ;  but  as  the  process  was  returnable  to  Oc- 
tober Term,  1846,  the  plaintiff  was  not  out  of  Court,  until  a 
year  and  a  day  from  the  return,  which  had  not  expired. — 
His  Honor  thought  the  motion,  therefore,  on  that  ground, 
ought  not  to  pievail. 

He  considered  no  other  objection — no  other  objection  is  ta- 
ken in  the  ground  of  appeal. 

Ground  of  Appeal. 
Because,  the  process  having  been  issued  and  entered  16th 
July,  1846,  and  not  served  until  9th  October,  1847,  it  is  re- 
spectfully submitted  that  the  plaintiff  was  entirely  out  of 
Court,  and  should  have  issued  his  process  anew. 

Owens,  for  the  motion.— Cited  Act  of  1792,  7  Stat,  at  L. 
281 ;  3  McC.  281,  and  3  McC.  507. 

A.  P.  Aldrich,  contra. — Cited  Bank  v,  De  La  Torre,  2 
Spears,  601,  and  Perry  v.  Aiken,  3  Rich.  60. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  motion  below,  renewed  here,  was  to  set  aside  the  ser- 
vice of  process  upon  defendant,  because  the  plaintiff  was  out 
of  Court.  The  motion  was  refused  upon  the  ground  taken 
to  sustain  it ;  and  so  far  as  the  reason  assigned  is  concerned, 
we  do  not  find  error  in  the  Circuit  decision ;  for  the  plaintiff 
was  in  Court  for  the  space  of  a  year  and  a  day,  and  that  pe- 
riod should  be  considered  as  beginning  from  the  return  day 
of  the  process ;  and  so  considered,  the  service  was  within  the 
year  and  day.  But  there  is  ground  enough,  upon  another 
reason,  why  the  service  should  be  regarded  as  illegal ;  and 
though  we  would  not  interpolate  a  new  motion  for  a  party, 
so  as  to  enable  him  to  attain  an  ulterior  end,  we  are  not  in- 
clined to  refuse  a  motion  actually  made  by  him,  because  the 
particular  reason  assigned  by  him,  in  the  way  of  argument, 
is  insufficient,  while  a  good  one  is  apparent. 

The  process  actually  served,  was  served  at  a  time  which, 
though  within  a  year  and  a  day,  was  long  after  the  term  to 
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which,  on  its  face,  it  was  returnable,  and  no  alias  had  been 
issued.  Though  the  plaintiff's  case  was  connected  with  the 
jurisdiction,  his  process  was  functus  officio  for  the  purpose 
of  warranting  the  capture  of  defendant.  Nor  was  he  under 
the  protection  of  the  A.  A.  1792,  7  Stat.  281,  sec.  9,  which 
enacts  "  that  all  process  lodged  for  service  and  actually  served, 
(or  copies  left  at  the  defendant's  place  of  abode,)  for  the  Cir- 
cuit Courts,  after  the  time  prescribed  for  the  return  of  pro- 
cess," shall  be  a  good  service  for  the  next  succeeding  term. 
The  exigency  contemplated  by  this  legislation  appears  in  no 
particular  in  the  present  case ;  and  so  the  defendant  was  ille- 
gally served. 

The  motion  is,  therefore,  granted:  and  it  is  ordered  that 
the  service  of  the  process  upon  the  defendant  be  set  aside. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J.  and 
Frost,  J.  concurred. 

Motion  granted. 


J.  E.   Tobin  V.  TTiomas  Addison^  Theophilus  Sauls,  and 

E.  Matthews. 

(The  plaintiff  struck  out  Theophilus  Sauls.) 

An  execution  issued  by  a  Ma^strate,  under  a  judgment  against  the  Guardian, 
against  the  property  of  his  ward,  is  void. 

A  judgment  against  a  party,  as  Guardian,  is  no  more  than  a  judgment  against 
him,  without  the  addition,  that  being  only  a  descriptio  persona. 

No  judgment  against  a  party,  as  Guardian,  can  have  the  effect  to  charge  either 
the  person  or  estate  of  his  ward.  The  ward  could  be  made  amenable  to  a 
Magistrate's  power  and  judgment,  only  by  summons;  and  then  could  only  be 
charged  afler  appearance  and  defence  by  Guardian. 

The  Guardian  is  responsible  to  every  one  contracting  with  him,  and  not  the  es> 
tate  of  his  ward;  against  and  with  it  he  is  to  account,  and  debts  paid  for  its 
benefit  he  is  entitled  to  submit  as  charges  against  the  ward. 

A  Magistrate  has  no  jurisdiction  over  the  person  of  any  one  who  has  not  been 
summoned  before  him — an  execution  issued  by  him  against  a  person  not  sum- 
moned, is  void,  and  the  constable  who  levies  such  execution  is  a  trespasser. 

Before  O'Neall,  J.  at  Bamwdl,  Fall  Term,  1847. 

This  was  a  Sum.  Pro.  in  Trespass,  for  seizing  and  selling 
a  bale  of  cotton,  belonging  to  the  plaintiff.  He  married  Miss 
Owens,  who  was  the  ward  of  Jabez  G.  Brown.  After  the 
mairiage  the  guardian  put  the  plaintiff  in  possession  of  the 
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plaDtatioD,  negroes  and  crop.  The  bale  of  cotton  in  question 
he  had  picked  and  packed  at  a  gin  in  the  neighborhood. 
Theophilus  Sauls  sued  Jabez  G.  Brown,  guardian  of  Miss 
Owens,  for  a  blacksmith's  account,  before  Thomas  Addison, 
Esq.,  one  of  the  defendants.  He  gave  judgment  against 
Brown,  and  by  his  direction  issued  his  execution  against  the 
goods  and  chattels  of  Miss  Owens,  and  under  it  the  consta- 
ble, Matthews,  by  Brown's  direction,  seized  and  sold  the  bag 
of  cotton  in  question. 

His  Honor  thought  the  execution  void — it  was  against  one 
not  a  party — and  therefore  gave  a  decree  against  the  magis- 
trate and  constable,  for  the  value  of  the  cotton — from  which 
the  defendants  appealed,  on  the  accompanying  grounds : 

1st.  Because  the  defendant.  Sauls,  was  not  liable  for  hav- 
ing brought  suit  in  a  magistrate's  Court — indeed  the  plain- 
tiff disclaimed  as  to  him — nor  was  the  defendant  Addison 
liable,  {at  least,  in  trespass,)  for  having  erroneously,  {if  it 
were  error,)  cw  a  magistrate,  given  the  judgment  and  issued 
the  execution  under  which  the  bag  of  cotton  complained  about, 
was  levied  on  and  sold  ;  nor  was  the  defendant  Matthews  li- 
able, for  havhig,  as  a  constable,  implicitly  obeyed  the  m^xn-. 
date  of  the  Law  to  collect  a  debt,  the  justice  of  which  was 
not  disputed, 

2d.  Because,  even  if  the  defendants  were  liable,  for  so 
bringing  suit,  giving  judgment,  issuing  execution,  and  exe- 
cuting process,  the  amount  of  the  debt  ought  to  have  been 
deducted  from  the  value  of  the  bag  of  cotton,  which,  though 
levied  on  and  sold  for  an  undisputed  debt,  has  been  charged 
to  the  defendants,  at  the  highest  price  of  the  Charleston  mar- 
ket— while  the  defendant  remains  unpaid, 

3d.  Because  the  decree  was  contrary  to  evidence. 

4th.  Because  the  decree  was  contrary  to  law. 

Bellinger,  for  the  motion. 

Owens,  co/i/ro.— Cited  7  Wend.  200  \  1  Chit.  184,  as  to 
|L  magistrate's  jurisdiction;  3  Wend.  202,  and  19  Johns.  39; 
a  judgment  not  of  a  court  of  jurisdiction  is  void,  and  all  who 
enforce  it  are  trespassers ;  Harper's  Rep.  66  {Rembert  v,  Kelly) ; 
Trespass  is  the  proper  remedy;  1  Bail.  457  {Brown  v,  Wood)\ 
Irregularity  is  to  be  apparent  on  the  face  of  the  proceedings — 
such  is  the  case  in  this  instance. 

O'Neali*,  J.  delivered  the  opinion  of  the  Court. 

In  this  case  no  doubt  is  entertained  by  the  Court  that  the 
execution  issued  by  the  magistrate  is  void.  For  it  is  neither 
warranted  by  his  judgment  against  Jabez  G.  Brown,  guardian 
of  Miss  Owens,  nor  by  the  party  summoned  to  appear  before 
him.    The  judgment  against  Brown,  guardian,  is  no  more 
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than  a  judgment  against  him  without  the  addition.  For  that 
is  only  a  descriptio  personcB.  No  judgment  against  him,  as 
guardian,  can  have  the  effect  to  charge  either  the  person  or 
estate  of  Miss  Owens.  She  could  be  made  amenable  to  the 
magistrate's  power  and  judgment  alone  by  summons ;  and 
then  she  only  could  be  charged  after  appearance  and  defence, 
by  guardian,  inasmuch  as  she  was  an  infant.  The  debt  in 
suit  before  the  magistrate,  was  not  her  debt — it  was  the  debt 
of  her  guardian.  It  is  true,  it  was  for  blacksmith  work  done 
for  her  plantation.  Still  that  was  done  while  under  the  man- 
agement of  Brown.  He  was  responsible  to  every  one  con- 
tracting with  him — and  not  the  estate  of  his  ward.  Against 
and  with  t/,  he  was  to  account.  It  was  his  duty  to  pay 
Sauls'  debt,  and  then  submit  it,  as  a  charge  against  his  waid, 
in  his  accounts — and  if  proper,  it  would  be  allowed — other- 
wise, rejected.  To  show  that  the  execution  against  Miss 
Owens  was  void,  it  is  only  necessary  to  say,  that  a  magis- 
tiate  has  no  jurisdiction  over  the  person  of  any  one  who  is 
not  summoned  before  him.  Miss  Owens  not  being  sum- 
moned, the  execution  is  void,  for  want  of  jurisdiction.  As 
authority,  I  will  only  refer  to  what  is  said  by  Ch.  J.  Spencer, 
in  Bigelow  v.  Steames^  19  J.  40.  In  that  case  he  says,  with 
great  propriety,  "  If  a  Court  of  limited  jurisdiction  issues  a 
process  which  is  illegal,  and  not  merely  erroneous,  or  if  a 
Court,  whether  of  limited  jurisdiction  or  not,  undertakes  to 
hold  cognizance  of  a  cause  without  having  gained  jurisdic- 
tion of  the  person  by  having  him  before  them,  in  the  manner 
required  by  law,  the  proceedings  are  void :  and  in  the  case 
of  a  limited  or  special  jurisdiction,  the  magistrate  attempting 
to  enforce  a  proceeding  founded  on  any  judgment,  sentence 
or  conviction,  in  such  a  case,  becomes  a  trespasser."  In  ano- 
ther part,  he  asks  a  self-evident  and  self-answering  question. 
"Take,"  says  he,  "the  case  of  a  person  convicted  by  a  jus- 
tice of  the  peace,  who  never  had  been  summoned,  and  who 
never  appeared  before  him :  would  it  admit  of  a  doubt,  that 
this  fact  might  be  shown,  and  if  proved,  that  the  whole  pro- 
ceeding would  be  coram  rum  judice  and  void  ?"  This  is 
enough  to  show  that  the  execution  is  void,  and  if  it  had  been 
levied,  as  the  magistrate  intended,  he  would  have  been  guilty 
of  a  trespass.  But  the  proof  shows  that  it  was  levied  by  the 
constable,  on  the  goods  of  the  husbsmd.  For  on  the  delivery 
of  the  plantation  to  the  plaintiflf,  he  picked  out  and  had  packed 
the  bale  of  cotton  in  dispute,  at  a  neighboring  gin.  The  cot- 
ton was  therefore  his,  in  every  sense  of  property.  The  levy 
of  an  execution  against  Miss  Owens  on  the  bale  of  cotton 
was  clearly  without  warrant  or  excuse,  and  the  constable 
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Matthews  is  plainly  a  trespasser.  He,  although  the  most  in- 
nocent of  all  concerned,  must  pay  the  penalty.  The  Court 
is  divided  as  to  the  liability  of  the  magistrate  for  this  act, 
and  as  the  Uability  of  the  constable  will  be  enough  for  the 
plaintiff,  it  is  thought  best  to  give  him  leave  to  strike  out  the 
name  of  Thomas  Addison  from  his  record,  and  to  retain  his 
decree  against  E.  Matthews.  The  motion,  with  this  qualifi- 
cation, is  dismissed. 

Richardson,  J.  Evans,  J.  Wardlaw,  J.  Frost,  J.  and 
Withers,  J.  concurred. 

Motion  dismissed. 


Martin  McCarty  v.  William  McCarty. 

An  Act  of  the  Legislature,  after  twenty  years'  possession  and  use,  may  be  pre- 
sumed. Like  a  grant,  it  mny  be  presumed,  notwithstanding  tlie  public  recorda 
show  that  no  such  thing  existed.  This,  howeTcr,  is  altogether  confined  to 
cases  in  which  the  Legislature  might  or  might  not  act ;  it  cannot  apply  where, 
from  the  Constitution,  or  a  sort  of  common  law  of  our  own,  the  Legislature 
never  have  and  never  will  act. 

The  marriage  contract  being,  in  this  State,  regarded  as  indissoluble  by  any  hu- 
man means,  an  Act  of  the  Legislature,  granting  a  divorce,  cannot,  under  any 
eircumstances,  be  presumed  from  lapse  of  time. 

Before  O'Neall,  J.  at  Edgefield,  Fall  Term,  1847. 

This  was  an  action  of  trespass  to  try  title.  The  plaintiff 
claimed  and  derived  title  from  one  Bathsheba  Worthington, 
who,  in  '99  or  18(W,  was  legally  married  to  Robert  Worthing- 
ton. They  lived  together  a  very  short  time,  and  then  sepa- 
rated. Worthington  left  the  State,  and  was  gone  more  than 
ten  years ;  he  then  returned,  and  after  many  years  married  an- 
other woman,  in  Newberry,  and  finally  removed  to  Alabama, 
where  he  is  now  residing.  Bathsheba,  in  the  meantime,  lived 
in  Edgefield,  where  they  resided  when  married.  She  ac- 
quired real  and  personal  estate,  in  1819,  and  exercised  all  the 
rights  of  a.femme  sole.  The  land  in  dispute  she  bought,  and 
then  sold  it  to  the  plaintiff,  and  by  deed  conveyed  it  to  him,  in 
1844.  He  entered  upon  the  land,  and  is  now  living  upon  it. 
The  part  in  dispute  is  covered  by  the  title  of  Bathsheba  Wor- 
thington. The  defendant  shows  no  title  to  it:  he  has  a  part 
of  it  in  cultivation.  During  the  long  separation  of  forty 
years,  Worthington,  the  husband,  never  at  all  asserted  any 
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of  his  marital  rights  to  either  the  person  or  property  of  his 
wife, 

To  bring  the  legal  question  before  the  Court  of  Appeals, 
and  to  separate  it  from  the  question  of  location,  which  was 
fairly  submitted  to  the  jury,  and  on  which  they  found  for  the 
plaintiff,  his  Honor  charged  them  that  after  such  a  lapse  of 
time,  they  might  presume  a  divorce,  by  Act  of  I  legislature. — 
The  defendant  appealed,  and  moved  for  a  nonsuit  or  new 
trial,  on  the  grounds — 

1.  That  the  plaintiff  exhibited  no  right  to  prosecute  this 
action,  either  by  title  or  possession,  inasmuch  as  the  release 
from  Bathsheba  Worthington  to  him  was  void,  by  reason  of 
her  coverture,  and  he  had  never  been,  and  the  defendant  was, 
in  actual  possession  of  the  premises  m  dispute. 

2.  That  the  presiding  Judge  erred  in  ruling  and  in  instruct- 
ing the  jury  that  it  might  be  presumed,  from  separation  by  a 
wife  from  her  husband  for  twenty  years,  although  the  hus- 
band remained  within  the  limits  of  the  State,  that  the  wife 
had  become  discovert^  and  entitled  to  convey  as  a  single  wo- 
man. 

3.  That  the  presiding  Judge  erred  in  instructing  the  jury 
that  they  might  presume  from  a  separation  of  twenty  years 
between  husband  and  wife,  although  he  continued  to  live 
within  the  State,  that  an  Act  of  the  Legislature  had  been 
passed,  authorizing  the  wife  to  convey  land  of  which  she  had 
been  in  actual  possession  ten  years,  against  proof  that  no 
such  Act  had  been  passed,  against  the  settled  policy  of  the 
State,  as  to  marriage  and  divorce,  and  against  the  interest  of 
married  women  in  such  case. 

4  That  the  presiding  Judge  erred  in  deciding  as  a  question 
of  law,  and  not  of  fact,  to  be  submitted  to  the  jury,  t6at  the 
deed  of  a  married  woman,  under  the  circumstances  of  this 
case,  was  valid  to  bar  her  own  rights  and  those  of  her  hus- 
band. 

Cabrolp,  for  the  motion.  Divorces  are  contrary  to  our 
laws.  The  power  to  divorce  has  been  withheld  from  our 
CJourts,  and  has  never  been  exercised  by  our  Legislature. — 
They  then  are  not  to  be  presumed.  Husband  and  wife  cannot, 
by  agreement  between  themselves,  alter  their  legal  condi- 
tion and  liability.  Inferences  therefrom,  then,  cannot  aid  a 
presumption  of  divorce.  A  divorce  cannot  be  proved,  for  in 
our  State  it  cannot  exist.  The  possession  of  Mrs.  Worthipg- 
ton  is  relied  on,  in  this  case,  but  her  possession  was  the  pos- 
session of  her  husband.  They  are  as  one  flesh  and  blood. — 
1  Coke  Lyt.  130.  If  the  possession  were  hers,'  could  she  con- 
vey 7    It  is  to  her  conveyance  that  we  object.    Can  an  in&nt 
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convey,  even  if  the  title  is  good  in  him?  Woman  is  protect- 
ed by  this  state  of  things — ^she  is  under  coverture,  &c.  If 
this  woman  could  not  convey  a  good  title,  could  she  do  more 
with  her  mere  possession  7  We  set  up  a  title  in  her  husband, 
to  prove  that  the  plaintiff  cannot  show  title  in  himself,  as  he 
•  is  bound  to  do.  The  possession  of  the  wife  is  not  inconsis- 
tent with  the  husband's  right;  it  is  as  that  of  a  trustee  for  his 
cestui  que  trust  It  could  not  be  adverse,  for  that  would  be 
ouster  of  the  husband.  How,  against  her,  could  he  have 
acted ?  Has  the  law  provided  any  remedy?  FWe  2  Starkie 
on  Ev.  561,  title  Prescription.  Could  the  husband  have  con- 
veyed his  rights?  Who  has  taken  them?  He  surely  could 
not  Can  the  woman  have  regained  her  rights?  Will  the 
Court  presume  any  ot  these  things  ?  A  man  cannot  convey  to 
his  wife :  they  are  the  same  person.  Will  it  be  said  that  she 
has  practically  resumed  all  the  rights  of  a  femme  sole  7  What 
was  she  to  do?  Her  husband  threw  her  oflf,  and  she  was  to 
be  fed,  <fcc.  A  marriage  contract  cannot  be  presumed  to  be  dis- 
solved by  the  long  separation.  Shefford  on  Marriage,  579 ; 
1  Haggart's  Consistorial  Rep.  135. 

A  wife  cannot  sue  as  a  femme  sole. — Boyce  v.  Owens,  I 
Hill,  10 ;  8  Term  Rep.  645.  The  husband  being  an  ahen 
friend,  makes  it  doubtful  whether  the  wife  can  be  sued.  The 
wife  of  a  foreigner,  absent,  cannot  be  sued  alone :  he  is  expect- 
ed to  return. — Chit,  on  Con.  178.  It  is  different  where  the 
realm  has  been  abjured,  or  civil  death  presumed,  from  seven 
years'  absence  of  the  husband. — 1  Jacob's  L.  Die  title  Ab- 
juration, and  Coke  Lyt  155.  The  question  of  the  lapse  of 
time  cannot  be  taken  advantage  of  by  demurrer.  So  it  is  a 
mixed  question  of  law  and  fact. — 3  Brown's  Ch.  Rep.  646. 

Griffin,  contra. 

Pope,  contra.  The  rights  of  third  parties  are  involved  in 
doing  away  with  all  the  many  presumptions  in  this  case. — 
We  contend  that  Mrs.  Worthington  was  not  a  married  wo- 
man when  she  conveyed  this  land — that  she  never  was  mar- 
ried. The  Court  may  presume  Worthington  to  have  been 
dead.  A  generation  has  passed  away :  identity  has  been  lost, 
&c.  The  Court  may  presume  against  the  fact,  (as  in  Riddle- 
hoover  V.  Kinard,  1  Hill's  Ch.  Rep.  376,)  to  quiet  title  and 
work  other  good  results.  A  private  act  of  the  Legislature 
may  be  presumed,  (as  this  divorce,)  or  one  to  invest  her  with 
the.  rights  of  a  femme  sole.  If  the  marriage  is  sustained,  it 
may  be  presumed  that  he  gave  her,  by  deed,  power  as  his 
agent,  to  sell  for  him.— 3  Crews,  20,  title  32,  Deed,  chap.  2, 
sec.  26.     The  deed  need  not  recite  the  power  to  convey. — 
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3  Giews,  266,  chap.  16,  sec.  33 ;  vide  the  case  of  JUtUer  v. 
Reignie,  2  Hill,  592 ;  and  Godfrey  v.  Schmidt^  Cheves  Eq. 
67.  In  the  case  at  bar  the  rights  of  thud  persons  alone  are 
affected :  neither  of  these  two  persons  claim  any  marital 
rights.  A  presumption  after  twenty  years,  is  not  a  presump- 
tion for  a  jury,  of  fact,  but  a  presumption  for  the  Judge,  and 
a  jury  cannot  find  against  it 

Wardlaw,  for  the  motion.  A  presumption  is  the  belief  of 
a  thing,  firom  its  connection  with  a  known  thing. — 1  Pothier, 
478 ;  Best  on  Presumptions,  110.  The  presumption  should 
be  a  fair  inference  firom  the  facts  proved.  We  object  to  this 
specific  presmnption.  Divorces  are  inhibited  by  the  laws  of 
God — the  highest  of  laws.  They  are  contrary  to  the  settled 
policy  of  our  State.  Presumptions  formerly  were  of  usage, 
easements,  &c. — 2  Barn.  &  Cress.  64,  and  could  not  stand, 
however  ancient,  against  known  law.  A  marriage  contract- 
ed here  cannot  be  dissolved  by  a  foreign  power.  Marriage  is 
more  than  a  contract — ^it  is  of  religious  consequence — a  sacra- 
ment, in  Catholic  countries.  Boyoe  vi  Owens  is  the  first  case 
hinting  at  the  lapse  of  twenty  years  as  sufficient  to  raise  a 
presumption  of  its  dissolution. — Vide  King  v.  Johnson^  2 
Hill  Ch.  Rep.  624;  Proctor  v.  McCaU,  2  Bail.  298;  Mar- 
9kaU  V.  Sutton,  8  Term  Rep.  645.  Civil  death  or  abjuration 
of  die  realm  is  alone  sufficient  The  power  of  return  in  the 
husband  prevents  any  time  firom  raising  the  presumption. — 
Vide 2  Wm-  Blk.  1082;  2  Wm.  Blk.  1196 ;  2  Bosanq.  &  Pul. 
231.  2  Kent's  Com.  reviews  the  English  cases. — 1  Bosanq. 
&,  Pul.  367  ;  1  Bing.  292;  Beach  v.  Beach,  2  Hill  N.  Y.  Rep. 
260.  Where  marriage  was  only  presumed  ai  first,  facts  may 
disprove  it,  or  other  presumptions  weaken  it.  Presumptions 
juris  et  de  jure  are  irrebuttable. —  Vide  11  East,  301 ;  Lewis 
V.  Lee^Z  Bam.  &  Cress.  84  An  existing  thing,  once  proved, 
is  presumed  to  continue  to  exist,  until  the  alteration  is  proved. 
DiKlley  Eq.  221.  There  is  no  proof  that  this  man  is  not  this 
woman's  husband  now.  Could  he  not,  at  any  time,  have  re- 
sumed his  marital  rights  ?  It  was  proved  that  she  took  the 
land  in  dispute,  as  his  wife.  The  exercise  of  the  right  of  a 
femme  sole  by  a  wife,  can  only  be  permissive. —  Vide  2  Stark. 
Ev.  title  Presump.  683;  Best  on  Presump.  20.  Presump- 
tiones  juris  are  those  which  are  inconclusive. — ^Best  on  Pre- 
sump. ch.  4,  62.  Conflicting  presumptions  of  law  are  to  be 
decided  by  the  Judge — of  fact,  by  the  Jury. — ^Best  on  Pre- 
sump. 168 ;  12  Yesey,  266.  The  doctrme  of  presumptions 
is  applied  in  very  ancient  cases,  because  proof  cannot  be  ob- 
tained. In  England  it  goes  only  beyond  the  memory  of  man 
— ^here  twenty  years  are  to  govern  in  all  cases.  The  case  in 
2 
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12  Coke's  Rep.  shows  how  ancient  those  cases  aie  to  which 
presumptions  are  apphed.  There  is  a  very  manifest  distinc- 
tion between  this  case  and  die  ordinary  cases,  in  which  twen- 
ty years  are  sufficient  to  raise  the  presumption. —  Vide  2  Biev. 
pig.  41,  note,  title  Marriage ;  Carolina  Law  Jour.  95 ;  2  Stat, 
at  Large,  476 ;  2  DeSaus.  Ch.  646,  note ;  Shefil  on  Mar. 
and  Divor.  363;  1  Hill  Ch.  511;  Cheves  Eq.  57.  After  a 
lapse  of  seven  years  the  wife  may  marry,  but  if  the  husband 
return  the  marriage  is  null  and  the  ofl^ring  bastards. — 3 
Manning  &  Ryland's  Rep.  329,  note ;  Skinner,  78 ;  1  Cow- 
per,  215.    These  cases  do  not  admit  of  the  presumption  o[  a 

private  Act  of  Parliament. 
« 

CNeall;  J.  delivered  the  opinion  of  the  Court 

This  case  was  before  this  Court  at  its  last  term.  The  ob- 
jection that  a  link  in  the  plaintiff's  chain  of  title,  a  deed  exe- 
cuted by  a  femme  covert j  separated,  however,  firom  her  hus- 
'  band  more  than  forty  years,  was  then  presented.  The  Court 
did  not  think  proper  to  regard  it,  and  ordered  the  case  back 
for  another  trial,  on  the  question  of  location. 

Not  being  present  at  the  last  te^n,  I  had  no  other  know- 
ledge of  the  opinion  of  my  brethren  than  what  I  could  de- 
rive firom  their  written  judgments.  Taking  it  for  granted 
that  the  case  would  have  been  nonsuited,  unless  the  Court 
had  supposed  there  was  some  way  in  which  the  apparent  de- 
fect in  the  title  could  be  removed,  I  gave  the  instruction  to 
the  jury,  that  Ihey  might  presume,  from  the  great  lapse  of 
time,  that  the  Legislature  had  passed  an  Act,  divorcing  Bath- 
sheba  firom  her  husband,  Robert  Worthington ;  but  at  the 
same  time  I  took  occasion  to  say  to  the  jury  and  sdl  concern- 
ed, that  this  instruction  was  given,  so  as  to  have  the  question 
of  location  properly  settled,  and  to  send  up  the  naked  ques- 
tion of  law  to  tne  Court  of  Appeals,  reserving  to  this  occasion 
my  own  opinion. 

That  an  Act  of  the  Legislature,  after  a  lapse  of  twenty 
years'  possession  and  use,  may  be  presumed,  is,  I  think,  too 
clear  to  admit  of  doubt  Like  a  grant,  it  may  be  presumed, 
notwithstanding  the  public  records  shew  no  such  thing  ex- 
isted. This,  however,  is  altogether  confined  to  cases  in  which 
the  Legislature  might  or  might  not  act.  It  cannot  apply 
where,  from  the  Constitution  or  a  sort  of  common  law  of  our 
own^  the  Legislature  never  have,  and  never  toill  act.  Best, 
in  his  treatise  on  Presumptions,  sec.  109,  p.  146,  37th  No.  of 
the  Law  Library,  tells  us  there  is  hardly  a  species  of  Act  or 
document,  public  or  private,  that  will  not  be  presumed  in  sup- 
port of  possession.    ^^Even  Acts  of  Parliament  may  be  thus 
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presumed.^  Under  this  authority,  if  a  divorce  ever  had  taken 
place,  or  even  could  take  place,  in  this  State,  I  would  not 
hesitate  to  say  that  an  Act  for  that  purpose  ought  to  be  pre-- 
smned,  in  this  case.  But,  as  was  said  in  Bayce  v.  Owens,  1 
Hill,  10,  "7%^  marriage  contract,  in  this  State,  is  regarded 
as  indissoluble  by  any  human  msans.  Nothing  short  of  the 
actual  or  presumed  death  of  one  of  the  ^parties  can  have  the 
effeft  of  discharging  its  ohligaMon  ana  legal  effect,^ 

This  was  my  deuberate  judgment,  pronounced  and  con- 
curred in  by  my  brethren  of  the  Court  of  Appeals,  Johnson 
and  Harper,  nearly  fifteen  years  ago.  It  has  received  the 
entire  sanction  and  acquiessuice  of  the  Bench,  the  Bar,  the 
Legislature,  and  the  people,  ever  since.  The  most  distress- 
ing cases,  justifying  divorce  even  upon  scriptural  grpunds, 
have  been  again  and  again  presented  to  the  Legislature,  and 
they  have  uniformly  refused  to  annul  the  marriage  tie. — 
They  have  nobly  adhered  to  the  injmiction,  "  Those  whomt 
God  has  joined  together,  let  not  man  put  asunder."  The  ' 
working  of  this  stem  poUcy  has  been  to  the  good  of  the  peo-- 
ple  and  the  State,  in  every  respect. 

With  this  knowledge  before  us,  can  an  Act  granting  a  di-' 
vorce  a.  vinculo  matrim^onii,  be  presumed  ?  Mr.  Best,  in  his 
2d  chapter,  sec.  61,  p.  74,  under  the  maxim  "  Omnia  pre- 
sumuntur  rite  esse  acta^^  says  "  The  extent  to  which  Courts 
of  Justice  will  presume  in  support  of  Acts,  depends  very  much 
on  whether  they  are  favored  or  not  by  law."  This  being,  ad 
I  think,  the  true  notion  of  the  application  of  the  maxim,  I 
am  clearly  of  the  opinion  that  an  Act  granting  a  divorce  can, 
under  no  circumstances,  be  presumed  from  lapse  of  time, — ' 
No  other  presumption  which  could  profit  the  plaintiff  in  this 
case,  can  arise.  The  deed  from  Bathsheba  Worthin^n  to 
him  being  that  of  a  f em/me  covert,  it  is  void ;  and  his  title 
failing,  he  must,  of  course,  be  nonsuited.  I  regret  the  result, 
for  it  is  plain  the  defendant  has  no  title  whatever  to  the  land;- 
but  however  hard  may  be  the  case,  still  the  law  must  have 
its  course.  It  is  mercy  to  the  parties  to  end  the  litigation, 
when  it  is  plain,  as  it  is  here,  that  the  plaintiff  can  never  re- 
cover. The  verdict  is,  therefore,  set  aside  and  a  nonsuit  or- 
dered. 

• 

Richardson,  J.  Evans,  J.  Wardlaw,  !•  Frost,  J.  and 
Withers,  J.  concurred. 

Nonsuit  ordered. 
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7%e  State  v.  WiUiam  B.  TTumpatm. 

Where  a  river,  up  to  a  oertain  point,  had  been  actually  and  frequently  need  by 
the  public  as  a  navigable  river,  and  was,  by  virtue  of  an  Act  of  the  Lppala" 
ture,  under  the  charge  of  public  functionaries,  and  woiked  upon  by  the  labor 
of  the  public,  these  circumstances  rendered  the  river,  as  like  circumstances 
would  have  rendered  a  road— a  public  hi^viray,  for  the  obstruction  of  which, 
an  indictment  lies  at  common  law. 

Where  the  Statute  contains  a  general  prohibitory  clause,  even  if  a  spediic  rem- 
edy had  been  given  by  a  subsequent  clause,  and  no  mention  had  been  made 
of  indictment,  it  may  well  be  maintained  that  an  indictment  would  lie  for  the 
misdemeanor  contained  in  a  violation  of  the  prohibition.— itec  v,  Hainan  4 
'Tfemi  Rep.  405. 

A  count  for  a  misdemeanor  at  common  law,  and  one  for  a  misdemeanor  contra 
formam  staMtf  may  be  joined  in  the  same  indictment.—!  CkU,  C.  Law,  951. 

Where  the  criminal  act  of  the  defendant  was,  at  common  law,  a  misdemeanor 
punishable  by  fine*  and  imprisonment,  at  the  discretion  of  the  Court,  but,  by 
Statute,  it  had  been  subjected  to  a  fine  of  five  hundred  doUars,  and  there  was, 
in  the  indictment,  both  a  count  at  common  law  and  one  under  the  Statute, 
the  Court  hddj  that  the  Statute  had  enacted  a  mitigation  of  the  common  law 
punishment — and  even  if  the  indictment  had  been  at  common  law  only,  that 

^  the  provisions  of  the  Statute  eouid  not  be  exceeded  by  their  discretion ;  there- 
fore, afier  a  general  verdict  of  guilty,  they  adjudged  according  to  the  Statute. 

Before  Withers,  J.  at  Union,  Fall  Term,  1847. 

This  was  an  indictment  for  a  nuisance,  which  consisted 
in  erecting  a  mill-dam  quite  across  Packolet  river,  at  a  point 
near  Swift  shoals,  and  between  Grindell's  (or  Grindon's) 
shoals  and  the  mouth  of  the  river. 

The  fact  was  not  at  all  questionable  that  the  dam  had  been 
erected  by  the  defendant,  and  that  it  operated  as  an  entire 
obstruction  of  the  navigation  of  the  stream  above  its  position. 
Within  a  fortnight  before  the  trial  the  dam  had  been  partially 
taken  down,  but  so  much  yet  remained  (mud-sills,  &c.)  as 
still  to  obstruct  navigation. 

The  indictment  contained  two  counts :  one  for  the  offence 
as  at  common  law,  and  another  contra  stattUem. 

The  Legislative  history  of  this  stream,  so  far  as  the  same 
was  made  known  to  the  Court,  and  appertained  to  the  ques- 
tion m  this  case,  was  as  foltows : 

In  1788  (7  Stat.  658,)  a  charter  was  granted  to  certain  per- 
sons, to  be  known  as  "The  Company  for  opening  the  navi- 
ijation  of  Broad  and  Packolet  rivers,"  the  first  from  Friday's 
erry,  on  the  Congaree,  the  last  from  Grindon's  shoals ;  by 
locks,  canals,  or  by  any  other  means,  with  power  to  take 
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tolls,  &c^  and  with  stringent  provisions  for  the  punishment 
of  those  who  should  injure  the  work. 

In  1801  (7  Stat.  576,)  the  charter  was  repealed,  it  being 
then  recited  that  the  same  had  been  relinquished  to  the  State 
by  a  majority  of  the  CJompany.  It  was  directed  that  six  com- 
missioners, three  to  be  appointed  by  the  Governor  and  three 
by  such  of  the  Company  as  retained  their  shares,  should 
choose  a  seventh,  ana  that  board  were  to  enquire  and  report 
to  the  Legislature  whether  the  resumption  of  the  charter 
would  be  injurious  to  the  stockholders  retaining  their  shares, 
and  how  much  would  indemnify  them.  In  another  section 
(the  3d,)  certain  commissioners  were  nominated  to  "  superin- 
tend and  contract  for  the  opening  of  the  aforesaid  rivers ;" 
and  were  authorized  to  draw  upon  the  public  treasury  for  a 
sum  not  exceeding  $l6,000,  "  towards  defraying  the  expense 
that  may  arise  in  making  the  said  Broad  and  Packolet  riv- 
ers navigable." 

In  1813  (9  Stat.  467,  sec.  28,)  the  several  boards  of  com- 
missioners for  opening  the  navigation  of  Broad  and  Packolet 
rivers,  were  to  call  out  hands  liable  to  work  on  roads  within 
one  mile  of  said  rivers,  to  work  thereon,  not  exceeding  six 
days  in  the  year,  under  the  same  sanctions  as  enforced  their 
duty  on  the  highways.  And  by  an  Act  in  1814,  (6  Stat.  726,J 
such  hands  were  exempt  from  duty  on  the  high  roads ;  ana 
the  commissioners  were  empowered  to  remove  fish-dams  or 
traps,  impeding  or  in  any  manner  obstructing  the  navigation 
of  Broad  and  Packolet  rivers. 

In  1823,  (6  Stat.  234,)  $4,000  were  appropriated  for  Broad 
and  Packolet  rivers. 

In  the  same  year  (6  Stat.  219,  sec.  21,)  it  was  enacted 
^*  That  it  shall  not  be  lawful  for  any  person  to  keep  up  or 
erect  any  dam  across  any  river  which  the  Legislature  has 
ordered  to  be  made  navigable,  or  for  improving  which  the 
Legislature  has  made  any  appropriation,  so  as  to  obstruct  the 
passage  of  boats  thereon ;  and  in  case  any  dam  now  erected 
or  hereafter  to  be  erected,  shall  not  be  immediately  taken 
down  and  opened  when  required  by  the  superintendent  of 
public  works,  the  same  shall  thenceforth  be  regarded  and  ta- 
ken to  be  a  public  nuisance,  and  shall  and  may  be  abated  as 
such.  And  the  person  erecting  of  keeping  up  the  same,  shall, 
on  conviction  thereof,  be  fined  at  the  discretion  of  the  Court, 
in  a  sum  not  exceeding  $500,  for  the  use  of  the  navigation 
of  the  river,  where  the  said  nuisance  exists."  In  reference  to 
this  Legislative  provision,  the  second  count  hi  the  indictment 
was  framed. 

The  question  that  arose  upon  it,  was,  whether  the  action 
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of  the  superintendent  of  public  works  was  not  a  condition 
precedent  to  an  indictment  and  conviction. 

The  Circuit  Judge  says — 

Although  I  did  not  regard  the  question  as  free  from  doubt, 
I  held  the  safer  opinion  to  be,  and  so  instructed  the  jury,  that 
the  action  of  the  superintendent  was  not  an  essential  pre- 
requisite to  indictment  and  conviction;  but  it  might  have 
been  intended  that  the  action  of  that  officer  should  protect  a 
private  person  in  abating  a  public  nuisance — such  action  be- 
ing sufficient  evidence  iu  that  behalf.  Li  the  first  clause  of 
the  section,  the  defendant's  conduct  was  declared  to  be  un- 
lawful, and  I  thought  it  best  to  consider  this  basis  sufficient 
for  the  prosecution.  If  the  Legislature  should  abolish  the  of- 
fice of  superintendent,  the  construction  contended  for  in  be- 
half of  the  defendant  would  render  the  whole  clause  utterly 
nugatory.  And  I  supposed  it  wiser  and  safer,  in  view  of  a 
considerable  public  interest,  to  resolve  a  doubt  in  this  case  in 
favor  of  the  prosecution ;  else,  if  we  mistook  the  true  view, 
and  a  verdict  should  be  thereupon  rendered  for  defendant,  I 
feared  the  State  woillld  be  remedyless,  as  it  was  probable  he 
could  plead  it  in  bar  to  another  prosecution  for  the  same  nui- 
sance, and  I  did  not  see  how  the  State  could  appeal  from  the 
finding. 

It  will,  of  course,  be  understood  that  the  superintendent 
never  made  any  requisition  in  regard  to  the  dam  in  question  \ 
at  any  rate,  we  had  no  evidence  of  it 

In  respect  to  the  count  at  common  law,  I  confess  I  had  not 
any  clear  conception  of  the  manner  in  which  the  jury  ought 
to  be  charged.  The  idea  of  the  Solicitor  was,  that  no  matter 
how  Packolet  became  navigable,  if  it  we^e  in  fact  so,  it  was 
indictable  to  obstruct  it,  as  at  common  law.  But  it  occurred 
to  me  that,  although  this  might  be  true,  in  a  case  where  the 
Legislature  had  simply  declared  that  a  particular  stream 
should  be  held  and  taken  to  be  a  public,  navigable  river,  yet 
that  there  was  no  such  broad  declaration  in  regard  to  Packo- 
let. Regarding  the  count  at  common  law  as  one  parallel  to 
such  a  count  framed  in  England,  touching  an  obstruction  in 
the  Thames,  (for  example,)  within  the  limits  of  tide-water, 
according  to  English  law,  I  supposed  this  count  should  be 
taken  and  considered  as  independent  of  any  statutory  provis- 
ion ;  and,  therefore,  I  advised  the  jury  to  enquire  whether 
Packolet  river  was  a  public,  navigable  stream.  If  so,  the  de- 
fendant might  be  convicted  on  that  count.  Then  the  enquiry 
was,  what  tests  should  be  applied  to  the  determination  of  that 
question  ?  1  suggested  such  as  occurred  to  me  at  the  time. 
The  best  was,  had  it  in  fact  been  navigated  by  ^e  public 
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whenever  they  had  occasion  so  to  do,  and  as  soon  ?— ^for  I 
did  not  think  that  the  navigation  of  a  stream  running  back 
to  a  period  indefinitely  remote,  would  be  requisite  in  this 
country  to  give  it  the  character  of  a  pubUc,  navigable  stream, 
for  our  history  commenced  far  within  such  a  period,  and  there 
must  be  streams  that  would  have  such  character  even  when 
the  first  boat  was  launched  upon  them,  else  there  would  have 
been  a  period  in  the  range  of  our  history  when  the  Missis- 
sippi or  the  Hudson  would  have  been  excluded  from  that  po- 
sition. Was  Packolet  as  much  a  navigable  stream  as  Broad 
riyer,  and  was  this  last  a  pubUc,  navigable  river? — which  1 
took  to  be  the  case.  How  long  had  Packolet  been  naviga- 
ted? One  witness  said  he  had  been  living  on  the  river  for 
thirty-one  years :  it  had  been  navigated  above  the  poiAt  where 
the  obstruction  was,  ever  since  he  could  remember.  He  navi- 
gated it  every  year,  up  to  Grindon's  shoals,  from  1835  to  1846. 
That  he  carried  from  two  to  three  hundred  bales  of  cotton. 
Another  witness  said  that  boating  had  been  carried  on  ever 
since  his  recollection,  as  high  up  as  Grindon's ;  which  was 
considered  the  head  of  navigation  on  Packolet.  Joseph 
Hughes  had  carried,  in  the  season  of  1824-6,  from  two  to 
three  himdred  bales  of  cotton  from  Grindon's  shoals.  Major 
Sims  had  known  fi'om  three  to  four  hundred  bales  carried 
from  said  shoals ;  and  for  twenty  years  they  had  been  re- 
garded as  the  head  of  navigation. 

I  also  expressed  the  opiiuon,  that  the  appropriation  of  mo- 
ney by  the  Legislature,  to  TaciUtate  navigation,  ought  not  to 
extinguish  the  common  law  character  of  a  river  as  a  public 
highway  for  navigation ;  else  we  jnight  not  have,  perhaps,  a 
single  such  river  in  the  State.  I  could  conceive  that  Broad 
river  might  have  been  such  a  stream,  even  in  the  hunter  age, 
provided  it  was  capable  for  and  was  navigated  by  the  ca- 
noes of  that  day.  And  if  tite  advancement  of  the  age  induced 
the  Legislature  to  apply  means  that  should  render  it  capable 
of  sustaining  steam-Doats  or  pole-boats,  it  did  not  appear  that 
the  stream  would  lose  its  primary  dignity  on  that  account. 

Since  the  trial,  I  observed  the  following  doctrine  was  pro- 

Siunded  in  the  case  of  Ex'rs.  of  Cotes  v.  Wadlington^  1 
cCord,  680,  to  wit :  That  the  English  rule  as  to  a  naviga- 
ble stream  being  confined  to  the  ebbing  and  flowing  of  the 
tide,  is  not  applicable  to  this  country,  and  though  we  have 
no  Act  definmg  what  is  a  navigable  river,  or  whether  any  of 
our  rivers  are  so,  yet  that  cannot  be  so  considered,  the  natu-  • 
ral  obstructions  in  which  prevent  the  passage  of  boats  of  any 
description. 
Supposing  the  reverse  of  the  proposition  to  be  true,  it  did 
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not  appear  on  the  trial  whether  the  natural  obstructions  in 
Broad  and  Packolet  rivers  were  such  originally  as  to  prevent 
the  passage  of  boats  of  any  description. 

As  to  the  Statute  of  Limitations,  I  saw  no  application  of  it 
The  continuance  of  the  nuisance,  existing,  as  it  did,  at  the 
time  of  the  warrant,  was  an  indictable  offence  as  much  as 
the  creation  of  it. 

I  had  no  doubt  the  counts  might  be  joined,  and  so  I  think 
the  counsel  will  conclude,  if  he  will  examine  1st  Chitty's 
Criminal  Law  on  that  subject 

The  verdict  was  a  general  one  of  guilty :  the  punishment 
at  common  law  would  be  fine  and  imprisonment ;  that  under 
the  statute  is  fine  only,  and  not  beyond  a  maximum.  Though 
I  have  not  been  called  upon  to  decide  the  motion  in  arrest 
of  judgment,  based  upon  this  circumstance,  I  invite  attention 
to  the  questions :  1st,  Has  not  the  statutory  provision  super- 
seded the  common  law  punishment,  whenever  a  party  is  con- 
victed of  a  nuisance  to  Packolet  river  ?  ^,  May  not  the 
State  determine  on  which  count  the  judgment  will  be  de- 
manded ?  .  As  to  this,  vide  Chitty's  Crim.  Law,  vol.  1,  p.  265, 
citing  4  East,  179. 

The  defendant  appealed,  and  moved  to  arrest  the  judg- 
ment, and  for  a  new  trial,  on  the  following  grounds,  viz. 

In  Arrest  of  Judgment. 

1st  Because  the  two  counts  in  the  indictment  cannot  be 
blended. 

2d.  Because  there  is  a  general  verdict  of  guilty,  and  the 
Court  cannot  sentence  the  defendant  under  both  counts  of 
the  indictment — the  one  at  common  law,  and  the  other  un- 
der the  statute. 

For  a  newjrial. 

1st.  Because,  from  the  ciise  made  by  the  evidence,  the  de- 
fendant is  not  guilty,  either  under  the  common  law  count,  or 
the  count  upon  the  statute,  imder  which  he  is  indicted ;  and 
the  Court  erred  in  charging  the  jury  that  they  might  convict 
him  under  either  count. 

2kl.  Because  the  verdict  is  contrary  to  law  and  evidence, 
and  the  prosecution  was  barred  by  the  Act  of  Limitations. 

Herndon,  for  the  motion. 

Dawkins,  Solicitor,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court 
It  appears  that,  above  the  dam  erected  by  the  defendant, 
Packolet  river  had  .heretofore  been  actually  and  frequently 
used  by  the  public  as  a  navigable  river,  and  that  it  was,  by 
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virtue  of  an  Act  of  the  Legislature,  under  the  charge  of  pub- 
lic functionaries,  and  worked  upon  by  the  labor  of  the  public. 
These  circumstances,  independent  of  appropriations  made  by 
the  Legislature,  rendered  the  river,  as  like  circumstances 
would  have  rendered  a  .road — a  public  highway,  for  the  ob- 
struction of  which  an  indictment  at  common  law  lies.  The 
first  coimt  of  the  indictment  was  then  eood. 

The  second  count,  too,,  seems  free  from  objection.  The 
Act  of  1823,  under  which  it  is  framed,  provides  a  remedy, 
under  the  action  of  the  Superintendent,  to  effect  a  speedy 
abatement  of  a  nuisance,  from  the  contiauance  of  which  the 
public  might  suffer  much ;  and  no  doubt  was  intended,  among 
other  purposes,  to  guard  against  the  disputes  and  breaches  of 
the  peace,  which  might  arise  from  private  individuals  exer- 
cising, in  doubtful  cases,  the  high  power  of  abating  what  ihey 
deemed  a  nuisance,  without  the  judgment  of  a  responsible 
officer.  But  no  pimishment  to  the  wrong  doer  might  result 
from  this  remedy.  That  was  to  follow  his  being  convicted 
"of  erecting  or  keeping  up  the  dam" — an  offence  in  which 
the  action  of  the  Superintendent  is  no  essential  ingredient ; 
more  especially,  if  the  erection  of  the  dam  has  followed  the 
order  or  appropriation  made  by  the  Legislature.  The  stat- 
ute contains  a  general  prohibitory  clause,  and  even  if  a  spe- 
cific remedy  had  been  given  by  a  subsequent  clause,  and  no 
mention  been  made  of  indictment,  it  might  well  have  been 
maintained  that  an  indictment  would  lie  for  the  misdemeanor 
contained  in  a  violation  of  the  prohibition. — Rex  v.  HairieSj 
4  Term  Rep.  406.  Without  doubt,  a  count  for  a  misdemea- 
nor at  conmion  law  and  one  for  misdemeanors  contra  formam 
st€Uuii,  may  be  joined  in  the  same  indictment. — See  1  Chit. 
Cr.  Law,  251.  But  after  a  general  verdict  of  guilty,  if  the 
punishment  be  diverse  of  the  two  misdemeanors,  which  judg- 
ment shall  follow  ?  Although  the  coimts  here  allege  the  of- 
fences as  separate  and  distinct  transactions,  yet  the  Court 
knows  that  the  allegations  are  only  vsurious  statements  of  the 
same  transaction ;  and  the  general  verdict  has  established 
that  all  the  circumstances  exist  which  are  embraced  in  either 
statement.  The  criminal  act  of  the  defendant,  accompanied 
then  by  all  the  circumstances  which  have  been  found,  was 
at  common  law  a  misdemeanor,  punishable  by  fine  and  im- 
pnsonment,  at  the  discretion  of  the  Court ;  by  statute  it  has 
been  subjected  to  the  penalty  of  a  fine  "  not  exceeding  $500, 
for  the  use  of  the  river  where  the  nuisance  exists."  The 
statute  has  enapted  a  mitigation  of  the  common  law  punish- 
ment, and  even  if  the  indictment  were  at  common  law  only, 
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the  provisions  of  the  statute  cannot  be  exceeded  by  the  dis- 
cretion of  the  Court  The  judgment  must  be  according  to 
the  statute.    The  motion  is  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Frost,  J.  and 
Withers,  J.  concurred. 
Motion  dismissed. 


N.  H.  Bradley  v.  Z.  P.  Hemdon, 

Where  a  client  had  placed  in  the  hands  of  his  attorney  a  note  for  collection,  and 
the  attorney  being  a  creditor  of  the  client,  claimed  a  parol  assignment  of  the 
note,  and  iroTed,  by  his  copartner,  the  declaration  of  the  client  that  he  bad 
made  such  assignmentr-Hthe  Court  kdd  that  the  claim  of  the  attorney  was  noc 
good  against  a  subsequent  written  assignment,  under  seal,  of  the  same  de- 
mand, which  had  been  collected  under  a  judgmentand  j(./a.  founded  on  a  pris- 
on bounds  bond  executed  by  the  surety  of  the  maker  of  the  note  and  aiiaiag 
out  of  the  action  thereon. 

Before  Withers,  J.  at  Union^  Fall  Term^  1847. 

This  action  was  brought  to  recover  one  hundred  and  twen- 
ty-five dollars  and  forty  cents,  and  interest,  which  the  defen- 
dant had  collected  or  received,  in  a  case  of  James  M.  Askew, 
assignee,  v.  L.  J.  Hancock,  judgment  having  been  obtained 
and  execution  lodged  in  Newberry.  The  money  had  been 
received  by  defendant  from  Kinard,  sheriff,  on  the  20th  No- 
vember, 1845,  as  in  full  of  debt  and  interest  upon  the  case 
above  stated. 

L.  J.  Hancock  had  become  surety  of  one  S.  B.  Hancock  on 
a  prison  bounds  bond,  growing  out  of  a  ca.  sa.  issued  for  J. 
M.  Askew  upon  a  judgment  obtained  by  him  against  S.  B. 
Hancock,  at  a  previous  time,  and  the  prison  bounds  bond  had 
been  assigned  to  Askew,  the  same  having  been  forfeited  by 
the  said  S.  B.  Hancock,  and  the  recovery  was  had  against  his 
surety,  L.  J.  Hancock.  This  bond  had  been  assigned  by  As 
kew  to  the  plaintiff,  Bradley,  on  the  15th  January,  1844,  in 
writing,  under  seal,  and  in  presence  of  a  witness,  the  lan- 
guage of  the  transfer  being  "the  within  bond  and  the  execu- 
tion and  judgment  on  which  this  bond  is  founded."  The 
note  on  which  S.  B.  Hancock  had  been  originally  sued  by 
Askew  was  placed  in  the  hands  of  Hemdon  &  Pearson,  co- 
partners, as  attorneys,  on  the  5th  March,  1843. 

The  consideration  of  the  transfer  by  Askew  to  Bradley,  the 
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plaintiff,  seemed  to  arise  from  the  arrest  of  Askew  by  B.  H. 
Rice,  for  a  demand  of  $140  and  interest,  on  which  occasion 
Bradley  became  Askew's  surety  on  a  prison  bounds  bond, 
and  finally,  sometime  after  November,  1843,  paid  Xhfi  debt 
and  interest,  to  Rice. 

The  defendant,  Herndon,  resisted  the  payment  of  the  sum 
demanded,  on  the  ground  that  he  had  obtained  from  Askew 
a  legal  valid  tranfer  of  his  demand  against  S.  B.  Hancock, 
and  of  the  liability  of  L.  J.  Hancock,  before  the  plaintiff  had 
acquired  his  interest,  in  order  to  pay  a  Ji.  fa,  of  Z.  P.  Hem- 
don  V.  J.  M.  Askew,  entered  on  25th  January,  1842,  for  $160 
25,  and  interest  from  January,  1842,  on  which  there  had  been 
sundry  returns  of  nulla  bona. 

To  sustain  this  position  he  introducnd  the  deposition  of 
Jcim  H.  Pearson,  who  said  that  Askew  had  a  claim  against 
S.  B.  Hancock,  who  was  sued  and  judgment  obtained.  That 
upon  his  arrest  in  that  case,  L.  J.  Hancock  was  his  surety. — 
The  bond  became  forfeited  and  was  in  the  hands  of  Hem- 
don  &  Pearson,  attorneys.  Askew,  he  said,  at  Union  Court 
House,  before  the  transfer  to  Bradley,  told  him  he  had  trans- 
ferred his  claim  against  Hancock  to  Herndon,  for  a  debt  due 
to  Herndon.  He  supposed  it  six  or  eight  months  before  trans- 
fer to  plaintiff.  Pearson  said  he  was  the  attorney  on  record, 
who  obtained  judgment  against  L.  J.  Hancock.  Askew  said 
he  had  transferred  the  claim  against  the  Hancocks  to  Hem- 
don,  (who  was  not,  however,  present,]  nor  did  he  say  how  he 
had  transferred  it,  nor  how  he  was  indebted  to  Herndon. — 
The  original  demand  (a  note)  of  Askew  against  S.  B.  Han- 
cock was  transmitted  by  Herndon  to  Pearson  for  suit,  and  he 
issued  upon  it  in  the  partnership  name. 

Withers,  J.  I  submitted  to  the  jury  the  inquiry  whether 
any  transfer  at  all  by  Askew  to  Hemdon  of  any  thing  was 
proved ;  and  if  any,  whether  it  was  the  judgment  of  Askew 
1?.  S.  B.  Hancock  only,  or  the  prison  bounds  bond,  on  which 
L.  J.  Hancock  was  liable,  and  from  which,  upon  being  sued, 
the  money  in  contest  arose.  But  I  expressed  the  opinion  to 
the  jury  that  however  these  points  might  be  resolved,  I  did 
not  think  the  transfer  to  Herndon,  referred  to  by  Pearson,  su- 
perseded that  made  to  the  plaintiff.  I  said  that,  giving 
the  fullest  effect  to  Pearson's  statement,  I  saw  nothing  that 
would  have  legally  prevented  Askew  from  receiving  the  mo- 
ney from  S.  B.  or  L.  J.  Hancock,  and  giving  them  a  valid  ac- 
quittance, nor  any  thing  that  would  have  made  a  discharge 
to  S.  B.  or  L.  J.  Hancock  by  Bradley,  after  the  assignment  to 
him,  ineffectual  as  against  Herndon;  wherefore  I  thought 
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that  however  valid  Hemdon's  interest  might  have  been,  as 
against  Askew  himself,  I  did  not  think  it  so.  as  against  Brad- 
ley. 

I  think  the  verdict  for  plaintiff  was  based  upon  this  view 
of  the'  legal  question,  and  if  I  was  wrong  on  that,  the  defen- 
dant should  have  a  new  trial. 

The  defendant,  Z.  P.  Herndon,  appealed,  upon  the  follow- 
ing grounds. 

1st.  Because  his  Honor  erred  in  holding  that  the  parol  as- 
signment or  transfer  made  by  James  M.  Askew  to  the  defen- 
dant, of  the  claim  or  demand  he  held  against  L.  J.  Hancock, 
was  not  good  against  the  subsequent  written  assignment  of 
the  same  demand  by  said  Askew  to  the  plaintiff,  Bradley, 
when  the  defendant  was  the  party  in  possession. 

2d.  Because  his  Honor  held  that  the  answer  of  the  witness, 
Pearson,  to  the  fourth  interrogatory  in  chief,  was  incompetent 
evidence. 

3d.  Because  the  verdict  was  contrary  to  the  law  and  evi- 
dence. 

R.  S.  Wright,  for  the  motion.  1st.  The  first  question  is, 
is  a  parol  assignment  of  a  chose  in  action,  accompanied  with 
delivery,  legal  and  valid  ? 

An  assignment  may  be,  1.  By  deed  attested  by  witnesses; 
2.  By  writing,  under  the  hand  of  the  assignor,  endorsed  up- 
on the  chose  in  action  itself;  3.  By  parol  or  words,  accom- 
panied with  delivery. 

These  are  different  modes  of  doing  the  same  thing.  The 
mode  of  proof  and  character  of  the  evidence  being  also  dif- 
ferent. The  first  mode,  by  writing,  under  seal,  being  the 
highest  and  least  exceptionable. 

2.  An  assignment  is  a  mode  of  transfer  of  a  right  mere- 
ly— a  sale  ofa  thing  or  chose  in  action  firom  one  to  another: 
and  is  in  law  and  fact  a  contract  between  the  assignor  ana 
assignee,  and  the  assignee  is  vested  with  the  rights  of  the  as- 
signor in  the  thing  assigned  ;  and  the  assignee  is  entitled  to 
the  money.  The  contract  or  agreement  of  assigmnent  may 
be  specialty  or  parol. 

3.  As  between  different  assignees  of  a  chose  in  action  by 
the  same  person,  he  who  is  first  in  time  is  first  in  right 

4  As  no  notice  of  assignment  to  debtor,  as  between  as- 
signor and  assignee  of  a  chose  in  action,  the  contract  is  com- 
plete with  any  notice  to  the  debtor. — 3  N.  Y.  Eep.  228. 

5.  As  to  the  delivery  of  the  chose  in  action,  "A  delivery  of 
personal  chattel  is  a  transfer  of  possession,  either  by  tradi- 
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tion  from  hand  to  h&nd,  or  by  writing,  without  delivery — 
the  delivery  of  the  writing  being  a  symbolical  delivery  of  the 
property."    Delivery  is  a  question,  in  this  case,  for  the  jury. 

Actual  and  constructive  delivery. — Constructive  where  the 
thing  is  not  in  possession  of  the  vendor,  and  the  vendee  has 
the  right  to  take  possession,  and  does  take  possession.  Or 
the  surrender  of  all  ownership  by  the  vendor,  is  at  least,  pri- 
ma fcune,  sufficient  evidence  of  constructive  delivery.  See 
Story  on  Sales,  sec.  392. 

The  acknowledgment  of  the  assignor  that  he  had  made 
the  assignment,  implies  at  least  that  the  assignee  had  ac- 
cepted it  or  consented  to  it,  and  that  a  delivery  had  been 
made,  and  that  the  assignment  was  perfect. 

The  assignm^  of  a  chose  in  action,  even  if  it  only  trans- 
fer the  equitable^tle  thereto,  the  Coiirt  of  law  will  recognize 
and  fully  protect  and  enforce. — Chitty  on  Bills,  p.  7,  note  2, 
and  authorities  there  cited,  p.  8. 

Although  the  assignment  be  not  made  according  to  the 
form  of  law,  it  will  vest  the  equitable  interest.  So,  if  defen- 
dant be  entitled,  ex  caquo  et  bono,  to  the  money,  this  Court 
will  recognize  such  equity. 

An  assignment  of  a  particular  claim  passes  to  assignee  all 
remedies  and  liabilities  which  assignor  had  to  secure  and  re- 
cover it,  though  they  are  not  specifically  mentioned  in  the  as- 
signment.— Mehaffy  v.  Share,  2  Pennsyl.  361 ;  9  Cowper, 
747 ;  6  Cowen,  220. 

In  Alexander  v.  Adams,  {sKff^  1  Strobhart.  47 — If  oiie 
place  a  note  in  hands  of  attorney  for  collection,  directing  him 
to  pay  proceeds  to  another,  in  satisfaction  of  a  debt  due  by 
him  to  another — ^that  other  being  also  a  client  of  the  same  at- 
torney— ^held  to  be  an  actual  appropriation  of  the  fund ;  and 
the  party  so  assigning  cannot  revoke  it  by  an  after  assign- 
ment. The  phrase  verbal  assignment  is  used  by  the  Court 
in  this  case. 

Authorities  as  to  sissignment  of  a  chose  in  action  need  not 
be  by  deed :  Howell  v.  Mclver,  4  T.  R.  690 ;  Howell,  Jir,  ads. 
Bulkley,  1  Nott  &  McC.  249;  Dawson  v.  Coles,  16  Johns. 
R.60. 

2.  As  between  different  assignees  of  a  chose  in  action,  by 
express  assignment  from  the  same  person,  the  one  prior  in 
time  will  be  protected,  though  he  have  given  no  notice  to 
either  the  subsequent  assignee  or  debtor. — Minor  t?.  Sckenck, 
3  Hill  N.  Y.  Rep.  228,  and  cases  there  cited,  as  to  question  of 
notice  to  debtor. 

3.  The  bare  delivery  of  a  note  or  obligation  amounts  to  an 
equitable  assignment. — 3  Johns.  Rep.  71,  and  12  Johns.  346. 
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A  covenant  or  mortgage  may  be  assi^ed  by  parol,  and  the 
mere  delivery  of  a  note  or  execution  is  sufficient  assignment. 
Jones  V.  Withers,  13  Mass.  Rep.  304 ;  15  Mass.  485 ;   19 

Johns.  96  ;  17  Johns.  284. 

* 
Dawkins,  contra.  The  assignments  in  all  the  cases  cited 
were  in  writing,  though  not  under  seal.  If  anything  was 
assigned  in  the  case  at  bar,  that  was  the  original  cause  of  ac- 
tion. If  the  transfer  was  by  word  of  mouth,  could  not  As- 
kew have  been  admitted,  to  prove  it,  by  either  party  ?  If  he 
could  have  been,  his  declarations  were  not  admissible  or  com- 
petent. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  question  arises  upon  a  claim  by  the  i>arties  to  this  ac- 
tion upon  the  same  fund,  each  professing  t(nlerive  his  title  to 
it  from  one  Askew.  The  money  came  to  the  defendant's 
hands  on  the  20th  November,  1845,  from  the  sheriff  of  New- 
berry ;  the  defendant  and  one  Pearson  having  been  Askew's 
attorneys  in  an  action  against  S.  B.  Hancock,  upon  a  note : 
but  the  sheriff  aforesaid  collected  the  money  upon  a  judg- 
ment and^./a.  founded  on  a  prison  bounds  bond,  execute 
by  S.  B.  Hancock,  and  L.  J.  Hancock,  his  surety,  arising  out 
of  the  action  upon  the  note.  The  action  upon  the  prison 
boimds  bond,  it  would  seem,  was  brought  by  Pearson  alone, 
as  attorney  for  the  plaintiff  in  that  case.  The  said  bond 
from  which  the  money  actually  arose,  was  assigned  in  wri- 
tine,  under  seal,  to  the  plaintiff  here,  on  the  16th  January, 
1841.  The  note  upon  which  judgment  had  been  recovered 
against  S.  B.  Hancock  had  been  placed  by  Askew  in  the 
hands  of  Herndon,  for  collection,  and  was  by  him  remitted  to 
Pearson,  his  partner,  on  the  5th  March,  1843,  who  issued 
upon  it  in  the  partnership  name  of  Hemdon  &  Pearson. 

Hemdon's  claim  to  retain  the  money  in  question  is  based 
upon  a  statement  of  Pearson's,  that  six  or  eight  months  be- 
fore the  transfer  of  the  bond  aforesaid  to  the  plaintiff,  (that  is 
before  the  15th  January,  1844^  Askew  told  him  he  had 
transferred  his  claim  against  Hancock,  or  against  the  Han- 
cocks, to  Hemdon ;  but  he  did  not  say  how  he  had  transfer- 
red it.    These  are  the  material  facts  in  the  case. 

If  the  transfer  to  Hemdon,  whatever  it  really  was,  took 

Elace  when  the  note  against  S.  B.  Hancock  was  delivered  to 
im  for  collection,  it  must  be  concluded  it  would  have  been 
in  writing,  if  the  form  of  the  note  required  that,  and  if 
so,  such  fact  would  have  been  capable  of  clear  proof;  or  if 
the  note  was  transferable  by  delivery,  in  law,  then  the  same 
would  have  been  put  in  suit  in  the  name  of  Hemdon.    In 
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any  event,  if  the  transaction  relied  upon  by  Hemdon  and  al- 
luded to  by  Pearson,  took  place  at  the  time  the  note  was  re- 
ceived for  collection,  we  must  conclude  the  legal  proceedings 
would  have  had  reference  to  the  interest  of  Hemdon  in  some 
form.  When  the  transfer  spoken  of  by  Askew  to  Hemdon 
was  made,  how  it  was  made,  or  what  was  transferred,  is 
wholly  uncertain ;  but  from  what  has  already  been  said,  the 
transaction  must  have  taken  place  after  the  note  was  deliv- 
ered and  received  to  be  collected  professionally ;  and  so,  if 
the  note  was  intended  to  be  transferred,  it  was  not  delivered 
for  that  purpose ;  and  deUvery  we  hold  essential,  and  a  thing 
to  be  satisfactorily  established  by  the  defendant. 

If  the  prison  bounds  bond  was  the  security  intended  to  be 
transferred,  the  view  already  taken  becomes  the  stronger ;  for, 
allowing  that  it  existed  when  the  conversation  occurred  be- 
tween Pearson  and  Askew,  it  was  in  the  sheriff's  office,  and 
certainly  no  deUvery  of  that  paper  to  Hemdon  was  made.  It 
would  seem,  from  the  testimony,  that  the  bond  could  not 
have  been  constmctively  in  Heradon's  possession,  for  Pear- 
son said  he  brought  the  action  on  that. 

It  is  not  intended  to  impugn  the  proposition  that  if  the 
note  had  been  sufficiently  transferred,  that  would  have  car- 
ried the  privities  that  spring  from  it. 

In  loofdng  to  the  legal  rights  of  Hemdon,  as  opposed,  not 
to  Askew,  but  to  the  present  plaintiff,  it  might  well  be  con- 
sidered whether,  if  the  sheriff  had  refused  to  pay  to  him  the 
money  claimed  upon  the  basis  of  such  a  transfer  as  he  has 
set  up  in  this  case,  he  could  have  recovered  it ;  and  whether 
he  has  furnished  any  evidence,  in  fact,  of  a  transfer,  consider- 
ing the  parties  to  this  contest ;  for  it  is  to  be  remarked  that 
his  evidence  amounts  to  no  more  than  a  loose  declaration  by 
Askew,  reported  by  Pearson,  that  he  hsui  transferred  some- 
thing— what  exactly,  or  in  what  manner,  is  not  defined. 

The  result  attained  on  the  circuit  being  satisfactory  to  us, 
the  motion  is,  therefore,  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J.  and 
Frost,  J.  concurred. 

Motion  dismissed. 


24  APPEALS  AT  LAW. 


President  and  Directors  of  the  Bank  of  the  State  v.  J.  R. 

Smyers. 

He  who  goes  into  possession  of  land  under  a  contract  to  purchase,  holds  the 
land  adversely  to  the  claims  of  all  other  persons,  except  him  from  whom  he 
bought ;  and  his  possessions,  both  before  and  eifter  he  receives  titles,  may  be 
coupled  together,  to  make  up  a  statutory  title. 

The  possession  of  a  part  of  a  tract  of  It^id,  with  color  of  title  to  the  wkoU^  Vill 
give  title  to  the  whole,  if  the  possession  be  continued  for  ten  years. 

Before  Mr.  Justice  Richardson,  ai  Greenville^  Fall  Term, 

1847. 

This  was  an  action  to  try  title  to  land.  The  plaintiffs  ad- 
duced regular  title,  in  the  following  way : 

1st  A  grant  to  Thomas  Lehre,  27th  Feb.  1787,  for  three 
hundred  and  four  acres. 

2dly.  Release  from  T.  Lehre  to  Abram  Markley,  28th  Feb. 
1787.    This  release  covers  many  other  tracts. 

3dly.  Judgment  of  plaintiffs  vs.  A.  Markley,  22d  June, 
1822.  » 

4thly.  Revival  of  that  judgment,  29th  November,  1846,  vsl 
Charles  Furman,  administrator  of  A.  Markley. 

5thly.  Sheriff's  release,  &c.,  7th  Sept.  1846,  to  the  plain- 
tiffs. The  plaintiffs  next  located  the  land  and  proved  the 
trespass. 

It  appeared,  from  plaintiff's  evidence,  that  defendant  had 
been  in  possession  three,  four,  or  five  years ;  that  he  got  the 
land  of  Reuben  Ayers ;  ,and  Ayers  of  the  heirs  of  Abram 
Markley*  Ayers  had  held  it  to  1843,  and  then  followed  the 
possession  of  the  defendant. 

6thly.  The  plaintiffs  adduced  a  judgment  and  recovery  of 
the  land  by  the  heirs  of  Abram  Markley  vs.  R.  Ayers,  Spring' 
of  1832.  Further  to  show  that  the  possession  of  Ayers  was 
not  adverse, 

Mr.  Choice  was  sworn,  and  testified — W.  Choice  was  the 
attorney  of  the  heirs — does  not  recollect  a  writ  of  possession. 
It  was  understood  that  Ayers  was  lo  buy  the  land  if  recov- 
ered. So  he  remained  on  the  land  when  witness  made  the 
titles,  31st  Jan.  1835,  for  the  heirs  of  Mr.  Markley.  Ayers  re- 
mained undisturbed  to  the  titles.  Ayers  talked  of  keeping 
the  land ;  he  said  he  had  a  title  before,  as  an  argument  to  get 
it  low.    Ayers  spoke  of  buying  the  land. 

The  defence  was  then  gone  into.  It  consisted  chiefly  in 
the  possession  of  the  heirs  of  Markley ;  the  possession  of  Ay- 
ers, both  before  and  after  his  title  in  1835,  from  the  heirs  of 
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Abram  Markley,  and  of  tbe  defendant's  possession  and  titled 
from  Ayers,  beginning  in  1843.  The  defence  also  supposed 
it  a  fraud  upon  the  defendant  in  reviving  the  plaintiff's  judg-^ 
ment  against  the  administrator  of  Markley — more  than  twenty 
years  after  it  had  been  obtained.  The  defendant  first  ad- 
duced a  grant  to  R.  Ayers  for  same  land,  21st  May,  1822 ; 
and  the  following  evidence : 

Mr.  Edwards — Knows  the  land  Ayers  cleared  about  sev- 
enteen years  ago,  and  before  that  he  had  a  clearing ;  he  kept 
possession  till  he  sold  to  defendant,  in  1843 ;  he  cropped  there. 
Smyers  then  took  possession  and  remains  there  now. 

7!  Rober — Ayers  cultivated  the  land  twenty  years,  and 
up  to  the  sale  to  defendant — i.  e.  the  cleared  land  ;  he  kept 
cleanng,  &c. 

W.  Urawder — Knows  the  land;  the  first  clearing  of  Ayers 
was  twenty  years  ago ;  he  kept  possession  to  his  sale  to  de- 
fendant, who  then  took  possession. 

Dr.  W.  £»©e— Knows  Abram  Markley;  he  died  June,  1824, 
in  Ratliffborough ;  B.  A.  Markley  was  his  son — he  died  1841-2 
or  3.    Purman  is  Cashier  of  Bank  of  State  of  South  Carolina^ 

W,  Vhoke — ^Ayers  spoke  of  buying  the  land  if  recovered. 
A  paper  delivered  by  Mr.  Choice  to  Mr.  Thompson. 

Richardson,  J.    I  charged  the  jury, 

1st.  That  the  plaintiff's  paper  title,  i.  e.  by  deeds  of  con- 
veyance, was  plain  and  paramount  to  that  of  the  defendant's 
paper  title. 

2dly.  That  the  revival  of  the  plaintiff's  judgment  against 
the  administrator  of  Markley,  aiter  the  lapse  of  more  than 
twenty  years,  was  regular,  without  fraud,  moral  or  legal,  and 
the  sale  of  the  land  by  the  sheriff,  in  virtue  of  such  revived 
judgment,  good,  binding  on  and  effectual  against  the  defend- 
ant, under  the  lien  of  the  first  judgment  of  1822.  Each  judg- 
ment was  res  Judicata,  and  we  could  not  set  them  aside  in 
favor  of  the  defendant;  as  they  appeared  regular.  They 
bound  Markley's  land  which  defendant  had  purchased ;  but 

3dly.  That  still  the  defendant  might  hold  the  land,  or  any 
part  of  it,  provided  he  had  held  possession  for  ten  years  or 
more.  Such  a  possession  would  be  psuramount  to  the  best 
paper  title. 

Under  the  head  of  possession,  I  charged  that  the  only  pro- 
per legal  strength  of  the  defendant's  claim  to  the  land,  lay  in 
nis  possession. 

The  jury  were  first  to  decide  what  was  the  character  of 
Ayers'  possession  from  1832,  when  Markley  recovered  the 
land,  to  1836,  when  he  purchased  the  land  ;  was  such  pos- 
session in  his  own  right  and  adverse  to  Markley,  or  in  nght 
4 
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of  Markley?  If  the  former,  the  statutory  possession  began 
in  1832,  immediately  after  the  recovery.  If  not  adverse,  such 
possession  could  only  have  commenced  after  Markley's  re* 
lease  of  1835. 

This  first  question  of  the  proper  legal  defence  by  posses- 
sion was  one  of  fact,  for  the  jury  to  decide,  and  depended 
chiefly  upon  the  evidence  of  Mr.  Choice.  But  if  these  three 
years'  possession  were  in  defendant's  own  right,  the  defend- 
ant under  it  could  hold  no  more  of  the  land  than  he  actually 
occupied.  But  as  the  location  and  extent  had  not  been  de- 
fined, I  could  perceive  no  way  of  getting  rid  of  this  difficulty, 
nor  how  that  partial  and  naked  possession  could  be  connectea 
and  continued  with  defendant's  general  possession  of  the 
whole  land  under  Markley's  conveyance  of  1835,  and  contin- 
ued to  1843,  which  would  have  amounted  to  full  ten  year's 
possession  by  Ayers. 

The  next  question  was  also  for  the  jury,  to  wit :   • 

What  was  the  legal  eflfect  of  Ayers'  possession,  after  he 
took  a  title  of  Markley  in  1835,  and  held  all  the  land  to  1843, 
when  he  conveyed  to  the  defendant,  who  has  held  posses- 
sion ever  since.  These  two  possessions — that  is,  of  Ayers 
for  more  than  eight  years,  and  of  Smyers  for  more  than  two 
years,  if  coupled  together  would  give  the  defendant  a  para- 
mount statutory  title. 

On  such  coupling  the  two  possessions  of  Ayers  and  Smy- 
ers, I  charged  the  jury  as  a  doctrine  of  the  law,  on  the  author- 
ity of  Brevard,  that  it  could  not  be  done,  and  as  either  pos- 
session was  of  itself  short  of  ten  years,  the  statutory  title  of 
defendant  had  failed.  But  the  jury  found  for  the  defendant 
by  metes  and  bounds  all  the  land  he  had  purchased  of  Ay- 
ers. And  the  plaintifls  appeal,  on  grounds  of  fact.  But  I 
have  reported  the  case  generally,  in  order  to  enable  the  de- 
fendant to  take  in  support  of  the  verdict  the  grounds  taken 
at  the  trial  on  the  circuit. 

The  plaintifls  moved  for  a  new  trial,  on  the  following 
grounds: 

1.  Because  the  only  title  set  up  by  defendant  was  under 
the  statute  of  limitations,  and  there  was  no  proof  of  ten  years' 
adverse  possession  by  Reuben  Ayers,  the  grantor  of  defend- 
ant— ^but  on  the  contrary,  that. the  said  Reuben  Ayers  held 
possession  by  permission  of  the  agent  of  the  executor  of  A. 
Markley. 

2.  That  the  said  Reuben  Ayers  had  no  color  of  title  nor 
any  thing  else  to  designate  the  extent  of  his  claim,  and  that  if 
he  had  acquired  a  title  by  possession  it  was  only  to  the  land 
in  actual  occupation,  which  was  not  laid  down  in  the  plat. 
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3.  Because  the  verdict  was  wholly  unsupported  by  the  evi- 
dence and  the  law  applicable  thereto. 

Waddy  Thompson,  for  the  motion.  If  the  possession  of 
Avers  from  1832  to  1835  and  to  the  time  when  he  sold  it,  was 
adverse^  was  it  good  as  a  statutory  title  ?  Could  it  have  been 
adverse  after  the  verdict  in  1832?  Surely  not.  If,  at  a  trial, 
one  does  not  set  up  his  best  title,  he  is  concluded  from  after- 
wards doing  so,  by  the  verdict.  From  the  result  of  the  suit 
Ayers  held  over  and  was  our  tenant.  An  action  would  have 
lain  against  him  for  rent,  without  a  contract.  A  lease  would 
have  been  presumed,  fit  happened  that  no  writ  of  habere 
facias  possessionem  haa  been  issued.)  There  was  no  appeal 
in  the  case,  which  showed  that  Ayers  submitted  to  the  ver- 
dict. He  remained,  in  fact,  on  the  land,  by  permission,  un- 
der an  agreement  to  buy  when  he  could.  A  title  by  suffer- 
ance cannot  be  set  up  as  adverse,  and  entitle  one  to  hold,  but 
he  must  adhere  to  the  terms  of  his  original  possession. —  Wka- 
ley  V,  Whaleyy  1  Spears'  Rep.  232.  Nor  can  one  entering  by 
permission,  set  up  a  statutory  title. — Calhoun  v.  Perrin,  2 
Brev.  248.  Nor  can  one  entering  under  an  agreement  to  pur- 
chase set  up  a  statutory  title.  The  very  agreement  recog- 
nizes title  in  another.  In  2  McC.  289,  where  it  was  doubt- 
ful whether  another  had  a  better  title,  a  conditional  agree- 
ment to  buy,  if  it  proved  so,  prevented  the  statutory  title.  Of- 
fers to  buy  show  that  the  person  offering  enters  by  peimis- 
sion* — i2  Johns.  367  and  12  Johns.  429.  Manuscript  cases 
of  1822,  ( Walter  v.  McBinney)  Rice's  Digest.  This,  then, 
is  a  question  of  law.  There  was  a  failure  of  evidence  to 
prove  the  possession  to  be  adverse.  Ayers  had  no  title.  He 
had  &iled  at  the  trial.  The  extent  of  his  claim  cannot  be 
determined  by  the  vacated  title, —  Williams  v.  McGee,  1 
Mills'  Con.  Rep.  85.  His  possession  was  without  paper  to 
show  its  extent,  and,  if  entitled  to  a  verdict,  it  should  have 
been  only  for  that  in  his  actual  occupancy. — Cantey  v,  Piatt, 
2  McC.  260.  The  possession  of  Ayers  and  Smyers  cannot 
be  united  to  make  up  a  statutory  title. 

Pebry,  contra.  This  is  really  a  question  of  fact,  and  has 
been  passed  on  by  the  jury,  Ayers  did  have  a  grant  to  show 
his  possession,  although  it  had  been  nullified  by  the  jury. 
His  possession  was  adverse.  If  they  neglected  to  issue  their 
writ,  he  continued  the  same  possession  under  which  he  en- 
tered, which  was  adverse — shown  so  by  the  trial,  and  bon- 
tinu^  so  after  it  After  the  purchase  from  the  heirs  of  Mark- 
ley  he  had  a  title,  and  could  no  longer  be  regarded  as  a  tres- 
passer. This  title  was  subject  only  to  the  judgment  credit- 
OBs.    Ayers  conveyed  to  Smyers,  and  their  two  possessions 


S8  APPEALS  AT  LAW. 

Bank  v,  Smyers» 

can  be  joined  to  make  a  good  statutory  title.  A  judgment 
against  the  executor  or  administrator  cannot  be  levied  on  land 
in  possession  of  the  heir. — Jones  v.  Wightman,  2  Hill,  579, 
681  and  582.  Nor  can  a  sale  of  land  by  the  executor,  after 
it  has  been  aliened  by  the  heir,  affect  the  title  of  the  alienee 
(the  judgment  being  subsequently  recovered).  If  an  ances- 
tor has  possession  nine  years  and  his  heir  holds  one  year  af- 
jter,  it  is  one  possession,  and  gives  a  good  statutory  title. 

BoBO,  syne  side.  So  far  as  the  plaintiffs  are  concerned, 
Ayers  did  go  into  possession  under  his  grant,  and  retained  it. 
Markley's  heirs  assented  to  the  continuation  of  the  title  in 
him,  imd  it  was  under  their  rights  that  he  held.  He  does 
not  profess,  nor  does  his  alienee,  to  hold  adversely  to  Mark- 
ley's  heirs,  but  under  them,  and  adversely  to  the  plaintiffs. 
The  judgment,  in  1842,  had  been  in  existence  twenty  years, 
and  was  extinct.  The  presumption  is,  that  it  was  paid  in 
1832 ;  and  the  rights  of  third  parties  have  accrued  since,  who 
are  not  parties  to  the  revival. 

Waddy  Thompson,  in  reply.  The  judgment  has  been 
revived.  If  it  is  a  judgment,  it  is  effectual  against  them,  as 
well  as  any  other  persons — good  for  all  purposes.  In  all  the 
cases  referred  to,  to  show  that  the  lands  could  not  be  sold, 
the  lands  had  been  distributed — whereas,  here,  the  heirs  never 
had  possession,  or  distjibution.  The  executor  held  them  as 
trustee  of  the  creditors.  Where  no  partition  is  necessary,  the 
judgment  can  sell  the  property. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

It  appears,  from  the  evidence  of  William  Choice,  who  was 
the  attorney  and  agent  of  Markley,  the  executor,  that  it  was 
understood  that  Ayers  was  to  buy  the  land,  if  it  was  recov- 
ered :  so  he  remained  on  the  land  when  the  title  was  made 
to  him,  in  January,  1835.  That  is,  and  so  I  shall  presume 
the  jury  have  found,  his  possession  was  under  this  contract 
made  in  1832,  and  consummated  by  making  him  titles  in 
1835,  making  in  all  more  than  ten  years  before  he  sold  to 
the  defendant.  ''He  who  goes  into  possession  under  a  con- 
tract to  purchase,  holds  the  land  adversely  to  the  claim  of  all 
other  persons,  except  him  fiom  whom  he  bought^  but  as  to 
him,  the  tenant  cannot  plead  the  statute  of  limitations,  be- 
cause he  entered  on  the  condition  that  the  land  was  not  to 
be  bis,  unless  he  paid  the  money — and  the  possession,  as  be- 
tween them,  was  not  adverse,  or  in  hostility  to  the  seller's  ti- 
tle." Suppose  the  tenant  had  entered  and  paid  for  the  land, 
but  had  never  taken  any  written  title — would  not  his  posses- 
sion be  adverse,  against  all  the  world  ?  I  do  not  therefore 
perceive  any  error  in  the  verdict  which  finds  that  Ayers'  pos- 
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session  was  adverse  to  the  claim  of  the  plaintiff.  But  it  is 
supposed  that  the  defendant's  title  by  possession  must  be  re- 
stricted to  his  pedis  possessio  or  actual  occupancy.  I  do  not 
see  any  reason  for  this  inference.  A  possession  of  a  part, 
with  color  of  title,  which  means  any  thing  which  clearly  de- 
fines the  extent  of  his  claim,  will  give  title  to  the  whole,  if 
continued  for  ten  years.  The  extent  of  the  defendant's  claim 
under  which  he  held  possession  was  what  he  had  purchased 
£rom  Markley,  and  this  was  clearly  defined  by  the  plat  ac- 
companying Markley's  verdict  against  him,  as  well  as  by  his 
former  grant  for  the  same  land.  On  this  ground  the  motion 
for  a  new  trial  is  refused.  No  opinion  is  given  on  the  other 
points  argued  in  this  case. 

O'Neall,  J.  Wardlaw,  J.  and  Withers,  J.  concurred. 
Motion  dismissed. 


Lewis  (yBannoTiy  Coronor,  v.  William  Kirkland, 

la  an  action  brought  by  the  Coronor  against  a  purchaser  at  his  sale,  to  recover 
the  difference  between  a  sale  and  re-sale,  the  Court  refused  to  admit,  in 
evidence  for  the  purchaser,  an  untried  suggestion  of  fraud,  setting  forth 
that  the  judgment  under  which  the  Coronor  sold  was  fraudulent,  and  that  the 
sale  was  for  the  benefit  of  the  defendant  in  execution,  who  had  applied  for  the 
benefit  of  the  Insolvent  Debtor's  Acts. 

A  Coronor,  in  his  sales,  should  pursue  strictly  the  directions  of  the  Act  which 
regulates  Sheriffs'  sales ;  but  a  sale  being  advertised  for  an  irregular  day,  to* 
which  the  plaintiff,  the  defendant  in  execution  and  the  officer  have  all  assent- 
ed, cannot  work  the  dissolution  of  a  contract  made  at  such  sale  by  a  third 
person,  who  has  been  in  no  wi^e  affected  by  the  irregularity. 

Before  Mr.  Justice  O'Neall,  at  Bamwdl,  Fall  Term,  1847. 

This  was  an  action  brought  by  the  coronor  to  recover  the 
difference  between  the  sale  and  re-sale  of  a  slave,  Mary,  and 
a  colt,  sold  in  the  case  of  Wm.  J.  Harley  v.  Berry  M.  Cave, 
as  the  property  of  the  defendant.  The  slave,  Mary,  with 
the  defendant's  other  property,  was  advertised  for  sale  by  the 
coronor,  (the  plaintiff  in  the  execution,  Wm.  J.  Harley,  being 
sheriff  of  Barnwell,)  on  Tuesday.  She  was  accordingly  sold, 
and  purchased  by  the  defendant  for  $200,  to  whom  also  the 
colt  was  sold,  for  $18.  He  was  required  to  comply  with  the 
terms  of  sale,  and  failed  to  do  so.  The  coronor,  after  wait-^ 
ing  more  than  an  hour,  re-sold  the  slave  and  colt,  in  the  pre- 
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sence  of  a  large  number,  pretty  much  the  same  persons  who 
were  present  at  the  sale  to  Wm.  J.  Harley — the  slave  for  the 
sum  of  $35  and  the  colt  for  $9.  It  is  true  the  coronor,  hav- 
ing finished  his  sales  at  the  Court  House,  had  of  course  stop- 
ped, and  was  about  proceeding  to  the  defendant's  plantation, 
to  make  sale  there ;  but  there  was  no  proclamation  that  the 
sale  was  closed,  nor  was  there  any  evidence  of  a  dispersion 
of  the  crowds 

In  the  progress  of  the  defence  the  defendant  would  have 
given  in  evidence  an  untried  suggestion  of  fraud  against 
Berry  M.  Cave,  who  had  applied  for  the  benefit  of  the  insol- 
vent debtor's  Act,  and  in  which  it  was  charged  that  the 
judgment  under  which  the  coronor  sold  was  fraudulent,  and 
that  the  sale  was  also  for  his  benefit. 

O'Neall,  J.  I  thought  that  a  paper  making  such  an  al- 
legation untried,  and  altogether  resting  in  fiere,  was  not  evi- 
dence of  any  statement  in  it,  and  therefore  rejected  it.  The 
coronor's  sale  was  legally  and  properly  evidenced  by  proper 
entries  in  his  book,  kept  in  conformity  with  the  Act  of  1839. 
1  thought  the  supposed  irregularity  in  advertising  could  not 
avail  the  defendant.  So,  too,  I  thought  there  was  no  irregu- 
larity in  the  re-sale.    The  plaintiflf  had  a  verdict. 

The  defendant  appealed,  and  moved  for  a  new  trial,  on  the 
following  grounds,  viz : 

1.  Because  his  Honor  refused  to  admit  in  evidence  a  sug- 
gestion setting  forth  that  the  judgment  under  which  the  coro- 
ner acted  was  fraudulent ;  and  also,  that  at  the  re-sale  in 
question  by  the  coroner,  the  debtor,  B.  M.  Cave,  was  the  real 
purchaser,  as  he  was  the  real  plaintiff  in  this  case. 

2.  Because  his  Honor  erred  in  charging  that  the  sale  by 
the  coroner  was  vaUd,  notwithstanding  that  it  was  advertised 
for  and  made  on  Tuesday,  without  being  advertised  for,  and 
without  commencing  on  Monday,  and  without  having  been 
previously  announced  on  Monday. 

3.  Because  his  Honor  erred  in  charging  that  the  re-sale  was 
valid,  notwithstanding  that  the  first  sale  was  made  under  the 
circumstances  above  stated,  and  notwithstanding  that  the  re- 
sale was  made  after  the  sale  had  ceased  and  the  crowd  had 
dispersed,  ^though  afterwards  called  together)  and  notwith- 
standing the  defendant  was  too  drunk  to  know  what  he  was 
about. 

4.  Because  the  verdict  was  contrary  to  law  and  evidence. 
Bellinger,  for  the  motion. 

Owens,  A«  P.  Aldrich^  contra. 
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Wakdlaw,  J.  delivered  the  opinion  of  the  Court. 

One  of  several  specifications  in  a  suggestion  filed  by  one 
Thomas  Pender  against  the  petition  of  Berry  M.  Cave,  to  be 
a^hnitted  to  the  benefit  of  the  insolvent  debtor's  Act,  set  out 
that  the  slave,  Mary,  and  other  property  of  B.  M.  Cave,  had, 
at  the  coroner's  sale,  been,  at  the  request  of  Cave,  purchased 
by  Harley,  for  the  benefit  of  Cave,  upon  secret  trust  for  him, 
and  with  a  design  to  defraud  his  creditors.  To  this  sugges- 
tion Cave  had  not  pleaded,  although  the  time  limited  by  the 
rule  to  plead  had  expired,  and  the  suggestion  had  stood  seve- 
ral terms  untried,  and  still  stood  so  on  the  inquiry  docket. — 
Was  this  specification  evidence  in  this  case  ?  If  the  truth  of 
the  specification  had  been  ascertained,  and  judgment  been 
rendered  thereon,  that  judgment  would  have  been  evidence 
that  B.  M.  Cave  was  not  entitled  to  the  benefit  of  the  insol- 
vent debtor's  Act.  Whether,  inter  alios,  the  judgment  would 
have  served  to  establish  the  truth  of  the  matters  alleged  in 
the  suggestion,  and  whether  this  would  be  considered  a  case 
inter  alios,  we  need  not  inquire.  There  was  no  judgment, 
only  a  default  to  plead.  Whatever  disadvantage  that  de- 
fault may  subject  B.  M.  Cave  to,  on  the  trial  of  the  sugges- 
tion, he  must  endure.  But  before  trial  there  is  no  legal  con- 
clusion deducible  from  the  default,  which  would  authorize  us 
to  regard  the  specification  as  an  admission  of  Cave's,  which 
might,  in  another  case,  be  offered  against  him,  and  much  less 
against  Harley  or  the  coroner. 

The  coroner,  in  his  sales,  should  pursue  strictly  the  direc- 
tions of  the  Act  which  regulates  sheriffs'  sales,  (Acts  of  1839, 
Sh'ff,  sec.  48.)  To  some  extent,  no  doubt,  a  departure  trom 
those  directions,  complained  of  by  a  party  having  the  right 
to  complain,  would  affect  the  validity  of  a  sale.  But  an  ir- 
regularity which  the  plaintiff  and  defendant  in  execution, 
and  the  officer,  have  all  assented  to,  cannot  work  the  dissolu- 
tion of  a  contract  made  by  a  third  person,  who  has  been  in 
no  wise  affected  by  the  irregularity.  As  a  sale  made,  by  con- 
senty  on  credit,  is  still  a  sheriff's  sale,  (11  Stat.  18 :)  so  is  a 
sale  advertised,  by  ^consent,  for  a  wrong  day.  Even  admit- 
ting, (which  is  not  decided,)  that  a  sale  cannot  be  regularly 
advertised  for  Tuesday,  without  consent,  here  Harley  and 
Cave  assented  to  the  advertisement  of  the  coroner,  and  this 
defendant,  Kirkland,  has  received  no  injury  from  that  act. — 
To  it  he  was  no  party..  Its  effect,  if  any,  upon  the  sale,  to* 
which  he  was  a  party,  could  not  have  been  in  any  way  dis- 
advantageous to  him.  The  re-sale,  to  which  he  was  a  party, 
was,  in  itself,  regular,  and  resulted  as  a  consequence  fix>m  the 
4;<Hitract  to  which  he  acceded,  when,  under  the  terms  pre- 
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scribed  by  the  Act  before  cited,  he  became  a  purchaser  at  the 
sale.  The  coroner  may  re-sell  on  the  day  of  the  first  sale, 
or  on  the  next  sale  day.  Here  he  pursued  the  former  course. 
All  seems  to  have  been  done  in  fairness.  The  defendant, 
who,  by  his  bid,  prevented  another  bid  of  $180  from  obtain- 
ing the  negro  at  the  first  sale,  must  abide  the  consequences 
of  his  foolish  interference ;  for  there  was  no  evidence  of  his 
having  been  in  a  situation  which  would  have  rendered  him 
unable  to  contract. 
The  motion  is  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Frost,  J.  and 
Withers,  J.  concurred. 

Motion  dismissed. 


John  L,  Sim,pson  v.  L,  J,  Vaughan. 

In  an  action  of  slander  for  charging  the  plaintiff  with  having  sworn  falsely  to 
his  schedule,  it  is  not  necessary  to  so  charge  and  state  the  false  swearing  in 
the  preliminary  part  of  the  declaration,  as  would  be  necessary  in  an  indictr 
ment  for  peijury ;  still,  enough  ought  to  appear  in  words,  or  by  legal  intend- 
ment, to  show  "  an  oath  in  a  court  of  justice." 

After  yerdict,  it  is  only  necessary  to  read  the  declaration,  with  every  implication 
and  inference  which  can  arise  by  or  from  the  words  used,  and  if,  on  so  read- 
ing it,  the  plaintiff's  case  is  sufficiently  stated,  it  will  be  sufficient 

Before  Mr.  Justice  Withers,  at  Fairfield,  Fall  Term,  1847. 

Withers,  J.  Upon  the  conclusion  of  the  plaintiflF's  testi- 
mony a  motion  for  non-suit  was  made  on  behalf  of  defen- 
dant. 

The  colloquium  was  of  and  concerning  the  application  of 
the  plaintiff  for  the  benefit  of  the  insolvent  debtor's  law,  un- 
der certain  wnts  of  ca.  sa.  I  understood  that  the  declaration 
alleged  the  fact  that  the  plaintiff  had  duly  sworn  to  his 
schedule,  before  one  competent  to  administer  such  oath ;  but 
a  blank  was  left  in  the  declaration  for  the  name  of  the  per- 
son who  administered  the  oath,  and  his  official  designation, 
which  had  not  been  filled  at  the  trial.  The  plea  was  the 
general  issue,  and  so  far  as  this  ground  was  concerned  I  over- 
ruled the  motion  for  non-suit,  being  of  opinion  that  the  ground 
taken  indicated  a  demurrer  as  the  proper  form  of  exception, 
if  indeed  it  be  conceded  that  the  name  of  any  person  was  ne- 
cessary to  be  designated  as  having  administered  the  oath. — 
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As  to  the  objection  that  the  words  alleged  were  not  sufficient- 
ly proved,  the  merits  of  that  position,  if  any  it  has,  will  suf- 
ficiently appear,  I  presume,  from  the  sequel,  as  I  propose  to 
give  the  appellant  the  benefit  of  a  very  full  report  of  the  tes- 
timony. Unless  I  am  quite  mistaken,  the  occasions  are  not 
frequent,  in  actions  of  slander,  in  which  the  words  laid  have 
been  more  exactly  proved  than  they  were  in  this  case.  The 
words,  as  charged,  were — 

"You  swore  a  lie  in  making  a  schedule  in  the  case  of 
Chambers," 

Marshall  McQraw  (the  first  witness)  said — "I  hoard  de- 
fendant observe,  on  the  2ulA  March,  1845,  that  Simpson,  the 
plaintiff,  swore  to  a  lie,  and  he  could  prove  it.  He  said  this 
to  Simpson's  face,  and  added  that  he  had  it  in  black  and 
white.  I  understood  the  remark  to  apply  to  a  schedule  that 
Simpson  had  before  rendered.  This  was  said  in  Arrarat 
Baptist  Church.  Many  persons  were  present  There  was 
an  ill  feeling  between  Taughan  and  plaintiff.  Simpson  was 
an  ordained  minister  and  acting  clerk  of  the  church.  1  heard 
Vaughan,  a  month  or  two  before,  use  language  of  similar  im- 
port The  words,  spoken  publicly  in  the  church,  were — 
'John  Simpson  will  be  the  next  person  forced  out  of  here, 
for  he  has  sworn  a  lie,  and  I  can  prove  it  in  black  and  white.' 
He  was  in  the  presence  of  Simpson,  and  I  believe  addressed 
John  Simpson.  I  don't  remember  the  word  *  you.'  Previous 
circumstances  led  me  to  think  that  Yaughan  referred  to  a 
schedule  of  Simpson's.  I  so  understood,  from  what  Yaughan 
had  6efore  told  me,  to  wit,  that  Yaughan  had  before  as  good 
as  told  him  he  had  sworn  to  a  lie." 

James  Hirwent  was  present  on  the  said  22d  March,  1845. 
Simpson  was  in  the  pulpit.  When  Yaughan  had  forced  Mc- 
Cbraw  out  of  the  pulpit,  he  rather  turned  himself  round,  and, 
addressing  Simpson,  said,  "  It's  your  time  next."  Simpson 
said,  "  For  what?"  Yaughan  rejoined,  "  You  have  sworn  a 
lie,  and  I  can  prove  it."  I  suppose  Yaughan  alluded  to  the 
schedule,  for  he  had  told  me  before,  Simpson  had  rendered  a 
hlae  schedule.  I  think  he  had  bad  feeling  against  Simpson  : 
but  I  don't  know  why.  His  conduct  and  language  showed 
it  Simpson  once  offered  Yaughan  his  horses  for  what  he 
owed  him ;  saying  he  would  get  a  horse  from  his  &ther-in- 
law,  and  let  Yaughan  have  it. 

Oearge  Simpson  was  present  on  the  same  occasion. — 
Vaughan's  language,  addressed  to  Simpson,  was,  "  You  shall 
go  out  next,  for  you  have  sworn  a  lie,  and  I  can  prove  it :  I 
have  it  in  black  and  white  in  my  house."  I  understood  him 
to  refer  to  a  schedule,  for  Yaughan  bad  said  the  same  thiKg 
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to  me  before.  He  had  ill  feeling  to  Simpson ;  and  said  he 
would  rather  have  his  throat  cut  than  bring  such  reproach 
upon  his  family.  Simpson  was  Vaughan's  brother-in-law. — 
vaughan  refused  to  take  from  me,  before  the  occasion  refer- 
red to  at  die  church,  the  money  for  a  note  he  held  against 
Simpson.  Vaughan  is  among  our  wealthiest  men.  I  once 
heard  him  say  he  had  twenty-five  negro  children  too  small 
to  work.    He  has  two  or  three  plantations. 

John  A,  Waring,  Gen,  Cook,  Major  Elliott,  and  Osmund 
Woodward,  gave  Simpson  a  good  character.  Elliott  said  he 
had  heard  Vaughan  declare,  in  his  office,  (the  clerk's,)  that 
Simpson  had  sworn  to  a  lie,  in  relation  to  the  schedule,  which 
was  next  ofiered  in  evidence,  viz :  Schedule  filed  by  plaintiff 
on  the  16th  December,  1842,  sworn  to  on  the  26th  December, 
1842,  professing  to  specify  his  whole  estate  and  effects,  ren- 
dered under  ca.  sas,  in  the  cases  of  A.  H.  Chambers  (for  Law 
and  Ellison)  v.  John  L.  Simpson,  and  A.  H.  Chambers  v.  the 
same. 

It  was  at  this  point  that  the  plaintiff  closed,  and  the  mo- 
tion for  a  non-suit  was  made. 

The  evidence  for  the  defence  was  from  A,  H,  Chambers, 
who  said,  "  I  was  present  when  the  plaintiff  made  applica- 
tion for  his  discharge,  on  the  24th  December,  and  the  sched- 
ule now  presented,  preceding  the  oath  of  plaintiff,  contains 
all  the  items  then  specified  in  it.  I  objected  to  the  schedule, 
and  an  amendment  was  made.  Cook  asked  the  plaintiff  if 
he  had  horses  ;  he  said  no,  neither  horses  nor  mares.  Cook 
asked  if  he  owned  any  land  or  interest  in  land.  He  sc^d  he 
did  not,  and  that  this  schedule  contained  every  thing  that  he 
thought  the  law  required.  Cook  asked  if  any  moneys  were 
due  to  him,  and  he  said  none.  He  denied  that  he  had  any 
thing  else  to  render  in  his  schedule,  and  said  he  had  not  any 
notes  or  accounts.  I  had  two  claims — one  for  myself  and 
one  for  Law  and  Ellison.  Simpson  was  allowed  to  go  home 
that  evening.  The  clerk  said  he  x^rould  not  tiy  the  case,  but 
would  summon  a  jury.  None,  however,  was  summoned,  for 
Simpson  paid  the  cases. 

Major  Elliott,  (who  was  clerk  of  the  court  at  the  time  the 
schedule  was  rendered  and  sworn  to  before  him,)  said — 
*'0n  the  26th  December  an  amendment  was  made  by  me, 
in  the  schedule,  by  Simpson's  authority.  Sundry  articles 
were  comprised  in  the  memorandum  of  amendment,  embra- 
cing, (among  other  things,)  Simpson's  interest  in  land  mort- 
gaged to  Thomas  L.  Simpson,  and  an  unsettled  account  of 
Dr.  J.  P.  Thomas.  I  did  not  discharge  Siinpson.  Thomas 
^nras  to  come  up  and  settle,  and  he  did  afterwards  satisfy 


APPEALS  AT  LAW.  35 

Simpson  V.  Vaughan. 

Chambers.  Schedules  were  frequently  amended  in  my  of* 
fice,  and  it  was  after  the  amendment  in  this  case,  that 
Yaughan  used  the  language  repeated  in  my  former  examina* 
tion."  [This  amendment  was  in  Elliott's  handwriting,  and 
was  not  subscribed  or  sworn  to  by  Simpson.] 

Dr.  ThomcLS, — "Simpson  was  overseeing  for  me  in  1842, 
and  I  owed  him  for  it.  A  grey  mare  was  on  my  place  repre- 
sented to  be  his.  He  had  her  there  also  in  1843.  Simpson 
claimed  her  as  his  own.  He  wanted  to  keep  her  there,  fimd 
I  said  if  so,  she  must  work.  In  1843  I  paid  money  owing  to 
Simpson  in  Dec.  1842.  I  was  to  pay  a  certain  portion  of  Simp- 
son's wages  to  Leggo,  by  agreement  between  them.  The 
contract  with  Simpson  was  for  the  year,  and  the  money  was 
not  due  till  January,  1843.  I  had  furnished  him  with  ar- 
ticles. The  balance  of  his  wages  was  between  $80  and 
$100.  I  had  no  settlement  with  him  prior  to  24th  Decem- 
ber, 1842." 

Thomas  Hobbs, — "  Simpson  offered  to  sell  a  stallion  to  me 
about  January  or  February,  1843.  1  had  seen  him  with  the 
horse  in  the  course  of  the  two  preceding  years.  He  offered 
him  as  his  own.    I  understood  he  had  raised  him." 

William  Vaughan.—'^  On  the  4th  Sunday  in  April,  1843^ 
I  bought  a  grey  mare  from  Simpson,  which  was  foaled  and 
raised  his,  and  belonged  to  him  on  24th  December,  1842.—- 
The  mare  was  delivered  to  me  in  the  Fall  of  1843.  I  went 
after  her  to  Thomas's,  who  would*  not  let  her  go  out  of  the 
crop.  In  May  I  received  a  horse  in  her  stead,  which  I  ex- 
changed for  her  in  the  Fall.  .  Besides  myself  and  Simpson 
no  one  else  was  present  at  the  trade.  It  was  made  near  the 
qiring  (at  Arrarat  Church.^  I  paid  for  the  mare  in  1843  or 
'44.  I  never  went  to  WiUis  Beckham  and  asked  him,  as  the 
owner  of  the  mare,  for  his  permission  to  trade  for  her  with 
Simpson.  But  the  bill  of  sale  for  her  was  signed  by  him* 
I  gave  for  her  $76.  I  nev^r  heard  of  Beckham's  ownership 
till  I  went  for  the  mare.  I  learned  from  Yaughan  that  Simp- 
son had  rendered  in  his  schedule.  Beckham,  at  the  poor- 
house,  once  asked  me  how  I  liked  the  horse  sent,  and  said  he 
had  no  more  claim  on  those  horses,  (the  grey  mare  and  horse,) 
than  I  had ;  that  Joe  Yaughan  and  some  others  were  trying 
to  break  up  Simpson,  and  he  claimed  them  till  Simpson  could 
sell  them  to  the  best  advantage.  Before  I  got  the  mare  in 
possession  I  heard  Beckham  had  a  claim,  and  I  took  his  bill 
of  sale,  because  he  was  responsible. 

Mr.  Leggo  said— "In  1842,  (I  think,)  I  traded  with  Simp- 
son for  a  rent  note  that  he  held  on  another  man,  not  due  till 
January  following.    I  was  to  take  it  in  payment  of  a  d^l 
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owing  to  me  by  Simpson,  provided  one  Coleman  would  pay 
the  note.  He  hesitated,  and  I  returned  the  note  to  Simpson^ 
who,  Coleman  having  agreed  to  pay  it,  re-delivered  it  to  me 
at  the  sale  of  one  Robertson,  perhaps  about  the  12th  Decem- 
ber. I  regarded  the  note  as  mine,  even  while  Simpson  had 
the  custody  of  it.  It  was  understood  I  would  take  it  in  pay- 
ment of  my  demand,  whenever  Coleman  would  consent  ta 
pay  it.  Simpson  is  a  preacher ;  and  before  this  transaction 
1  never  heard  any  thing  against  him." 

Lucas  A.  Broom, — "  On  the  18th  December,  1842,  an  ac- 
count was  sued  by  a  magistrate,  in  the  name  of  J.  M.  Simp- 
son. It  was  marked  by  the  magistrate  on  the  back  of  a  copy, 
as  assigned  to  J.  M.  Simpson.  I  owed  it  to  plaintiff  in  this 
case.  (The  summons  on  the  account  was  issued  on  the  17th 
December.)  J.  M.  Simpson  went  to  the  West  fourteen  os  fif- 
teen months  since." 

The  plaintiff  replied  by  calling 

Willis  Beckham^  who  said — *•  I  knew  the  grey  mare. — 
She  and  the  horse  belonged  to  me.  Wm.  Vaugnan  came  ta 
me  in  the  latter  part  of  the  year  1842,  to  know  if  he  might 
trade  with  Simpson  for  the  mare,  and  I  assented.  I  gave 
Yaughan  a  bill  of  sale  some  time  after  the  trade.  The 
mare  and  horse  were  sold  to  me  in  April,  1842,  [and  the  wit- 
ness produced  a  bill  of  sale  of  them  of  that  date,]  by  Sinm- 
son.  His  circumstances  were  not  then  good.  I  am  his  fa- 
ther-in-law, and  had  paid«off  a  good  many  judgments  against 
him.  The  consideration  for  the  animals  was  $300.  I  did 
not  take  them  home,  for  I  was  then  engaged  as  an  overseer, 
and  I  did  not  know  what  to  do  with  them.  I  thought  Simp- 
son would  grow  insolvent.  He  had  land  imder  mortgage  to 
Lewis  Simpson  for  a  debt  exceeding  what  it  sold  for. — 
Vanghan  paid  for  the  mare,  partly  to  me  and  partly  to  Simp- 
son, as  I  airected  him.  I  never  told  Vaughan  that  I  had  no 
claim  on  the  mare  and  horse.  On  the  fourth  Sunday  in 
April  I  was  at  Arrarat  church,  and  never  knew  or  heard  any 
thing  of  a  trade  for  the  mare.  Simpson  bought  hogs  after 
the  schedule  was  rendered." 

Marshall  McChraw. — "  Plaintiff's  character  is  good.  I  am 
pastor  of  Arrarat  church — presume  I  was  there  on  fourth 
Sunday  of  April,  1843.  Simpson  always  attended  worship 
when  not  sick,  and  went  into  the  house  wnen  it  began.  The 
members  of  the  church  required  him  to  bring  this  matter  be- 
fore the  Court." 

Mr.  Walling. — "  I  was  in  Elliott's  office  when  Vaughan 
said  to  Elliott  that  Simpson  had  sworn  to  a  lie.  Elliott  cau- 
tioned him  against  such  language.    He  said,  <  Yes,  he  has. — 
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It  is  in  black  and  white  in  your  office.'  This  was  after  the 
ca.  so, 

Mr,  Elliott  thinks  he  furnished  Yaughan  with  a  copy  of 
Simpson's  schedule. 

Mr.  Rutland,  attorney  at  law. — "  I  was  Simpson's  attorney 
in  drawing  his  schedule.  He  consulted  me  as  to  what  shoula 
be  included  in  it.  I  do  not  remember  that  the  particular  mat- 
ter of  the  account  with  Thomas  was  discussed.  I  have  no 
doubt  I  advised  Simpson  he  was  not  bound  to  include  it,  for, 
considering  it  not  due,  such  advice  would  comport  with  that 
which  I  have  uniformly  given  to  clients  in  like  circum- 
stances." 

The  foregoing  comprises  the  whole  testimony. 

As  to  the  first  ground  of  appeal  for  new  trial,  I  have  only 
to  remark  that  the  same  proposition  therein  announced  was 
proclaim^  to  the  jury  by  the  defendant's  counsel,  and  it  is 
to  be  supposed  they  gave  it  such  weight  as  was  proper. 

As  to  the  second  ground,  I  have  to  remark  that  I  charged 
the  jury,  with  perfect  distinctness,  I  think,  that  I  thougHt  the 
transaction  between  Simpson  and  Beckham,  touching  the 
mare  and  the  horse,  was,  in  law,  fraudulent  as  to  Simpson's 
creditors ;  and  they  might  have  treated  with  perfect  indiflfer- 
ence  the  claim  of  Beckham  to  the  animals.  This  portion  of 
the  charge  I  made  to  ratify  the  doctrine  of  the  defendant's 
counsel,  and  I  know  not  why  it  should  be  exceptionable,  if 
done  under  such  a  lead.  Twines  case  was  referred  to  in  be- 
half of  defendant,  and  I  said  the  case  of  Smith  and  Henry 
was  enough  for  me  on  that  subject.  I  said  not  a  word  as  to 
Simpson's  legal  obligation  to  include  in  his  schedule  the  mare 
and  horse ;  but  I  did  tell  the  jury  that  it  did  not  follow,  as  a 
legal  consequence,  that  because  he  did  not  so  include  that 
proprty,  that  he  was,  therefore,  guilty  of  perjury ;  for,  to 
make  up  that  offence,  tlie  oath,  besides  being  false,  must  be 
wilful  and  corrupt. 

As  to  the  third  ground,  I  explained  to  the  jury  what  the 
testimony  was,  touching  the  memorandum  on  the  schedule 
of  addititional  articles  of  property,  made  by  Elliott,  the  clerk, 
acting,  as  he  said,  by  the  direction  of  Simpson ;  but  1  did  not 
tieat  that  memorandum  as  an  amendment  of  the  schedule  in 
due  form  of  law;  nor  was  it  so  treated,  according  to  my  un- 
derstanding, by  any  body :  although  Chambers,  the  defen- 
dant's own  witness,  and  upon  the  defendant's  own  examina- 
tion, said  '^  that  an  amendment  was  made."  In  fact  this 
transaction  was  argued  as  a  circumstance  going  to  show  that 
Simpson  knew  he  had  rendered  a  false  schedule  in  the  first 
instance,  and  the  attempt  was  made  to  encourage  the  belief 
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that  a  guilty  terror  had  seized  Simpson,  by  reason  of  the 
probe  administered  to  him  by  Mr.  CooJc  on  the  26th  Decent 
ber.  I  remarked  in  general,  to  the  jury,  that  because  a  man 
had  omitted  to  include,  in  the  first  instance,  every  thing 
that  properly  should  be  in  his  schedule,  it  did  not  thence  fol- 
low, ex  vi  tertnini,  that  he  was  guilty  of  perjury;  and  that  it 
was  quite  usual  to  permit  amendments  of  schedules,  when  it 
appeared  that  omissions  had  occurred  by  m,istake  or  accident. 
If  the  jury  inferred  from  this  that  the  false  swearing  had 
been  curea,  it  is  more  than  I  know. 

As  to  the  last  ground,  complaining  of  excessive  damages, 
because  circumstances  mitigated  the  offence,  it  is  possible,  if 
the  jury  could  be  heard  in  defence  of  their  action,  they  might 
urge  that,  allowing  it  to  be  unlawful  for  any  one  to  say  of 
Simpson  what  Yaughan  said  of  him,  it  was  not  very  mitiga- 
ting that  it  was  vehemently  re-afl5rmed  by  his  counsel  on  the 
trial  •  that  it  was  said  by  a  brother-in-law,  in  a  church,  on 
Sunday,  before  the  neighborhood  assembled,  when  the  plain- 
tiff plh)fessed  to  be  engaged  in  the  service  and  worship  of 
God ;  that  it  had  been  said  perseveringly — once  in  the  clerk's 
office,  and  so  forth.    The  verdict  was  $500. 

At  the  sitting  of  the  Court  of  Appeals,  in  Columbia,  the 
defendant  renewed  his  motion  for  a  non-suit,  on  the  grounds 
taken  at  the  trial,  and  for  a  new  trial,  on  the  folowing  grounds. 

1st.  Because  the  sale  of  the  horses  (mentioned  in  the  trial 
of  this  case)  to  Beckham,  by  Simpson,  was  fraudulent  and 
void,  and  they  should  have  been  included  in  the  schedule  of 
Simpson :  and  failing  so  to  do,  it  gave  goo(f  ground  for  a 
charge  of  perjury. 

2d.  Because  his  Honor  erred  in  charging  the  jury  that  this 
sale  was  fraudulent  as  to  creditors  alone,  thereby  leaving  it  to 
be  inferred  by  the  Jury  that  Simpson  was  not  compelled,  in 
law,  to  include  said  horses  in  his  schedule. 

3d.  Because  his  Honor  erred  in  charging  the  jury  that  the 
schedule  of  Simpson  had  been  amended,  and  that  *'  this  was 
an  every  day  business ;  any  man  was  allowed  to  amend  his 
schedule :"  when,  in  point  of  fact,  the  schedule  was  amend- 
ed without  an  order  from  the  Commissioner  of  Special  Bail, 
and  after  application  for  discharge,  and  trial  haul  thereon. — 
By  which  chaige  the  jury  inferred  that  the  false  swearing 
had  been  cured. 

4th.  Because,  under  the  many  mitigating  circumstances, 
the  verdict  of  the  jury  is  excessive. 

Cook,  for  the  motion.  The  words  are  not  actionable  per 
^e;  and  it  not  appearing,  by  the  averment  in  the  declaration^ 
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that  they  were  spoken  in  reference  to  a  judicial  proceeding, 
before  an  officer  competent  to  administer  an  oath  in  such 
case,  the  declaration  is  defective  in  substance,  and  will  not 
support  a  verdict.  Consequently  it  may  be  taken  advantage 
of  at  any  stage  of  the  proceedings ;  and  as  well  by  motion 
for  non-suit  as  demurrer,  or  in  arrest  of  judgment. — Dalryny- 
pie  V.  Lofton,  2  Spears,  588 ;, Power  v.  Miller,  2 McC.  220.— 
A  defect  of  this  nature  cannot  be  cured  by  verdict.  There 
are  defects  of  substance  and  defects  of  form.  Defects  of  the 
ionner  description  are  not  cured  by  pleading,  nor  by  verdict  ( 
the  latter  are  subjects  of  special  demurrer,  and  are  cured  by 
pleading  over  and  by  verdict.  Defect  in  substance  is  the 
omission  of  some  averment  necessary  to  the  cause  of  action. 
Now  in  the  present  case,  perjury  cannot  possibly  be  assigned 
upon  the  words  and  the  averments  in  the  declaration.  It 
does  not  appear  that  the  alleged  false  swearing  was  before 
an  officer  competent  to  administer  an  oath,  nor  can  it  be  le- 
gally inferred  that  it  was  in  a  judicial  proceeding.  —  Vide 
Morgan  v.  lAmngston,  2  Rich.  573 ;  4  Stewart  and  Pbrter, 
397;  9  Pick.  62 ;  11  Wend.  375 ;  2  N.  and  M.  364,  and  3  Mc- 
C.  308. 

Hammond,  contra— Cited  1  Chit.  PI.  639,  and  1  Chit  PL 
from  630  to  644  inclusive ;  2  Rich.  395. 

A.  W.  Thomson,  con/ra— Cited  1  Hill,  32;  3  Chit.  PI. 
1247,  and  1  Chit.  PI.  401 ;  1  Saimd.  Rep.  226  and  228,  note; 
and  1  Tidd's  Pr.  461. 

O'Neajll,  J.  delivered  the  opinion  of  the  Court 
-In  this  case  the  grounds  taken  for  new  trial  need  no  com- 
ment :  the  explanation  given  of  them  by  the  report  is  perfect- 
ly satisfactory.  The  ground  for  non-suit,  which  questions 
the  sufficiency  of  the  plaintiff's  declaration  to  support  this 
actionals  all  which  will  be  considered.  Indeed,  to  that  alone 
was  addressed  the  argument  of  the  defendant's  counsel.  If 
it  be  true  that  the  statement  made  in  it  does  not  set  out  any 
sufficient  cause  of  action,  then  I  am  prepared  to  say  that  the 
objection  is  as  good  a  ground  of  non-suit,  as  it  would  be  in 
arrest  of  judgment. — 2  Tidd's  Practice,  867. 

In  settmg  out  the  preliminary  matter  to  which  the  collo- 
quium was  to  apply,  and  which  was  to  make  apparent  the 
criminal  accusation  supposed  to  be  made  against  the  plaintiff 
by  the  defendant,  it  is  stated,  ^<a  certain  capias  ad  satisfaci- 
endum  had  been  issued  by  one  Alexander  H.  Chambers 
against  the  said  plaintiff,  upon  a  certain  decree  obtained 
against  the  said  plaintiff,  by  the  said  Chambers,  in  the  Court 
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of  Common  Pleas  held  in  and  for  the  District  aforesaid ;  wi- 
der which  said  capias  ad  satisfaciendum  said  plaintiff  had 
filed  a  petition,  praying  for  the  benefit  of  the  Acts  of  the 
General  Assembly  of  the  State  aforesaid,  commonly  called 
the  prison  bounds  Acts,  accompanied  with  a  schedule  of  the 
goods,  chattels  and  enects  of  the  said  plaintiff,  regvlarly 

swam  to  by  said  plaintiff",  before  one ^  acting -, 

of  the  District  aforesaid,  &c. 

There  is  no  doubt  that  the  blanks  in  this  statement  were 
good  cause  of  special  demurrer ;  but  as  such,  the  defendant's 
counsel,  both  impliedly  and  expressly,  waived  them,  by  plead- 
ing the  general  issue,  and  by  his  agreement  with  the  plain- 
tiff''s  attorney,  as  he  stated  it  in  Court.  The  point  now  made, 
and  very  well  argued  by  him,  is  whether  the  preliminary 
matter,  thus  stat^,  is  not  radically  defective,  inasmuch  as  it 
does  not  set  out  such  a  legal  false  swearing  of  which  perjury 
could  be  assigned.  I  have  no  doubt  that  it  is  not  necessary 
to  so  charge  and  state  the  false  swearing,  in  the  preliminary 
part  of  a  declaration,  as  would  be  necessary  in  an  indictment 
for  perjury.  Still,  enough  ought  to  appear,  in  words  or  by  le- 
gal intendment,  to  shew  "  an  oath  in  a  court  of  justice." — 
After  verdict,  any  statement  from  which  the  legal  inference 
would  arise,  that  to  sustain  the  statement  made,  proof  of  such 
"oath  in  a  court  of  justice,"  must  have  been  made,  in  order 
to  have  enabled  the  plaintiff'  to  so  have  recovered,  will  be 
enough.— 1  Tidd's  Practice,  451 ;  2  Tidd's  Practice,  219.— 
Theie  is  no  doubt,  from  the  statement  made,  that  the  plain- 
tiff, in  support  of  it.  must  have  shown  his  arrest  by  the  co. 
sa,  mentioned,  his  application  for  the  benefit  of  the  prison 
bounds  Acts,  the  filing  of  his  schedule,  legally  sworn  to  before 
the  proper  officer.  If  this  were  done,  and  of  it  the  defendant 
said  the  plaintiff  bad  sworn  falsely,  then  by  such  charge  the 
crime  of  perjury  would  be  imputed,  and  the  action  of  slander 
would  well  lie.  The  words  "regularly  sworn  to"  are,  per- 
haps, equivalent  to  ^HegUima  m^odo  et  formal''  and  if  so,  they 
would  be  sufficient.  For  then  every  thing  would  be  consia- 
ered  as  done,  which  the  law  demands  and  enjoins  to  be  done 
on  such  an  occasion.  After  verdict  it  is  only  necessary  to 
read  the  declaration,  with  every  implication  and  inference 
which  can  arise  by  or  from  the  words  used ;  and  if,  on  so 
reading  it,  the  plaintiff's  case  is  sufficiently  stated,  it  will  be 
sufficient  Thus  testmg  the  plaintiff's  declaration,  it  seems 
to  me  that  the  oath  to  which  the  defendant's  words  refer,  is 
sufficiently  shown  to  have  been  on  a  legal  occasion,  and 
properly  administered,  and  hence,  that  out  of  it  perjury  might 
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have  arisen.    This  is  enough  for  the  plaintiff.    The  motions 
are  dismissed. 

Evans,  J.  Wardlaw,  J.  Frost,  J-  and  Withers,  J.  con- 
curred. 

Richardson,  J.  dissented. 

Motions  dismissed. 


Ex  parte — R.  B,  B(yiflsten--^hi  the  matter  of  the  slave  Jim. 

InsoleDce  of  a  slave  towards  a  white  person  is,  in  this  Stale,  an  offenoe  for 
which  he  may  be  tried  and  punished. 

On  appeal  from  the  order  of  Mr.  Justice  Wardlaw,  at  Mar 
rim,  Fall  Term,  1846. 

The  suggestion  set  forth  these  grounds : 

1.  That  the  offence  charged  against  the  slave,  who  was  to 
be  tried  before  the  inferior  tribunal,  to  wit,  insolence,  was  un- 
known to  the  law. 

2.  That  the  statement  of  the  offence  made  by  the  magis- 
trate, '' insolent  language  and  action,"  was  not  sufficiently 
distinct. 

3.  That  the  magistrate  had  claimed  equity  powers.  . 

It  appeared  that  the  slave  Jim  had  been  arrested  under  a 
warrant,  which  specified  the  offence  alleged  against  him  to 
be  insolent  language  and  behavior  towards  Mrs.  Crook,  at  a 
particular  time ;  that,  after  preparatory  steps,  the  magistrate 
and  freeholders  met — when,  the  magistrate  being  required  to 
make  a  distinct  statement  of  the  offence,  wrote  down  "  inso- 
lent language  and  action,"  and  being  asked  to  show  the  law 
under  which  he  proceeded,  the  magistrate  said  that  there  was 
no  law  but  equity,  or  something  of  that  kind ;  and  to  satisfy 
the  scruples  of  some  of  the  free-holders,  the  trial  was  then 
adjourn^  to  a  day,  before  which  this  motion  was  made. 

Wardlaw,  J.  After  aij^ument,  I  was  of  opinion  that  in- 
solence in  a  slave  is  an  onence  for  which  he  may  be  tried 
and  punished ;  that  when  the  trial  was  about  to  commence 
the  magistiAte  mi^ht  make  a  statement  of  the  offence  suffi- 
ciently minute  and  distinct ;  and  that  by  his  expression  con- 
cerning equity,  not  very  accurate  or  learned,  the  magistrate 
meant  only  that  the  offence  was  not  expressly  created  by  Act^ 
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but  was  found  in  a  just  interpretation  of  the  Acts  concerning 
slaves. 

The  relator  moved  the  Court  of  Appeals  to  reverse  the  or- 
der made  by  his  Honor  Judge  Wardlaw,  dismissing  the  mo- 
tion for  a  prohibition  in  the  above  stated  case,  on  the  follow- 
ing grounds,  viz : 

1st.  Because  the  suggestion  for  a  prohibition,  filed  by  the 
relator,  showed  the  want  of  jurisdiction  by  the  magistrate's 
Court ;  therefore,  the  writ  of  prohibition  ought  to  have  issued 
ex  debito  justiticB. 

2d.  Because  there  is  no  such  oflFence  in  the  whole  of  the 
slave  code  as  "insolent  language  and  action ;"  therefore,  the 
accused  was  not  bound  by  the  law  of  the  land  to  answer  the 
same. 

3d.  Because  the  charge  alleged  against  the  accused  was 
too  vague  and  indefinite — therefore  he  was  not  bound  to  an- 
swer it.  MUNRO  &  REdUIER,  Attys.  pro  Relator. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

In  support  of  the  motion  made  in  this  case,  it  has  been 
strongly  urged  that  the  whole  slave  code  in  this  State  is  of 
legislative  origin :  that  the  offences  for  which  slaves  may  be 
punished,  capitally  or  otherwise,  are  defined  or  by  reference 
to  pre-existing  law  pointed  out,  in  the  negro  Act  of  1740  and 
subsequent  Acts :  that  the  misdemeanors  of  slaves,  where  no 
special  legislation  can  be  found,  are  only  the  same  misdemea- 
nors for  which  freemen  are  by  law  punishable :  that  the  Act 
of  1831  (7  Stat  468),  which  makes  a  misdemeanor  in  a  slave 
of  whatever  in  a  freeman  is  a  trespass  for  which  a  civil  action 
lies,  excludes  the  implication  of  any  thing  being  a  misdemea- 
nor in  a  slave  which  is  not  made  so  by  any  other  Act  of  the 
Legislature,  nor  is  such  matter  as  would  be  a  misdemeanor 
in  a  freeman,  nor  such  as  is  provided  for  by  this  Act:  and 
that  therefore  insolence  by  a  slave  towards  a  freeman  (which 
is  no  where  mentioned  in  any  Act  of  the  Legislature)  is  a  pri- 
vate injury  which  might  justify  the  beating  of  the  slave  by 
the  person  insulted,  but  is  not  a  criminal  offence  for  which 
punishment  can  be  awarded  by  any  Court.  The  question 
embraced  in  this  conclusion,  and  which  is  presented  in  the 
second  ground  of  appeal,  is  the  only  one  to  which  the  atten- 
tion of  this  Court  has  been  called :  and  to  it  only  will  atten- 
tion be  given. 

The  temporary  Act  of  1740,  (7  Stat.  401)  which,  after  va- 
rious re-enactments  for  limited  periods,  was,  subject  to  certain 
amendments,  made  perpetual  by  an  Act  of  1783,  (4  Stat.  640) 
erects  a  tribunal  for  the  trial  of  capital  offences  committed  by 


APPEALS  AT  LAW.  43 

Ex  parte — Boylston. 

slaves,  and  a  tribunal  somewhat  different  for  the  trial  of  of- 
fences not  capital  committed  by  them ;  in  the  15th,  16th  and 
17th  sections  it  defines  and  specifies  what  shall  be  the  capi^- 
tal  offences. of  slaves,  to  the  number  of  which  some  addition 
is  made  by  the  amendatory  Act  of  1761  (7  Stat.  420) :  but 
neither  the  Act  of  1740  nor  any  subsequent  Act  contains  any 
enumeration  of  offences  not  capital  in  slaves,  or  any  general 
description  of  them.  In  the  Act  of  1740,  the  only  offence 
not  capital  of  a  slave,  which  is  mentioned  and  for  which  trial 
before  a  Court,  and  not  summary  punishment  by  a  patrol  or 
other  white  person,  is  provided,  is  the  offence  of  striking  a 
white  person  (sec.  24) :  and  that  seems  to  have  been  men- 
tioned only  to  introduce  the  punishment  of  death  for  the  sec* 
ond  repetition  of  it.  In  this  section  and  the  other  sections  of 
the  Act  of  1740,  and  in  the  section  before  cited  of  the  Act  of 
1831,  the  tribunal  appointed  to  determine  the  punishment  of 
offences  not  capital,  is  entrusted  with  a  discretion  which  is 
limited  only  by  the  expression  "not  extending  to  life  or  limb," 
and  such  (except  the  very  few  instances  where  a  particular 
number  of  stripes  had  been  prescribed  by  Act)  continued  to 
be  the  law  until  1834,  (6  Stat.  489)  when  it  was  enacted  that 
"  in  the  conviction  of  a  slave  for  any  offence  not  capital,  the 
punishment  shall  be  by  whipping,  confinement  in  stockSj  or 
tread-mill,  and  not  otherwise," — to  which  imprisonitient  was 
added  in  1835. 

A  freeman  would  have  a  right  to  demand  that  the  law 
should  be  pointed  to,  which  provides  for  the  punishment  of 
the  act  for  which  he  is  to  be  tried,  and  to  object  that  the  erec- 
tion of  a  new  tribunal  is  not  the  creation  of  new  offences* 
But  a  slav^  can  invoke  neither  magna  charta  nor  common 
law..  As  is  well  said  in  Kinloch  v.  Harvey,  Harp.  514,  "every 
endeavor  to  extend  to  him  positive  rights,  is  an  attempt  to 
reconcile  inherent  contradictions."  In  the  very  nature  of 
things,  he  is  subject  to  despotism.  Law  as  to  him  is  only  a 
compact  between  his  rulers,  and  the  questions  which  concern 
him  are  matters  agitated  between  them.  Our  inquiry  here, 
then,  is  not  concerning  the  rights  of  the  slave,  but  concern- 
ing the  conflict  between  the  rights  of  the  master  and  the  right 
set  up  by  the  Court  to  try  the  slave  in  opposition  to  the  mas* 
ter's  will. 

The  various  negro  Acts,  in  the  regulations  concerning  pat- 
rols, passes,  runaways,  insurrections,  correction  of  slaves, 
striking  by  a  slave,  and  similar  subjects,  contemplate  through- 
out the  subordination  of  the  servile  class  to  every  firee  white' 
person,  and  enforce  the  stem  policy  which  the  relation  of 
master  and  slave  necessarily  requires.    Any  conduct  of  a 
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slave  inconsistent  with  due  subordination  contravenes  the 
purpose  of  these  Acts,  and  if  not  liable  to  punishment  has 
either  been  overlooked  by  the  legislator,  or  been  thought,  from 
some  consideration  of  expediency,  unfit  for  his  notice.  That 
language  and  deportment  of  a  slave  towards  a  white  person, 
which  is  inconsistent  with  the  relation  between  them,  and 
which  we  denominate  insolence,  cannot,  however,  be  supposed 
to  have  been  overlooked^  when  the  relation  was  fully  i*ecog- 
nized  and  rights  given  to  the  white  which  such  language 
and  deportment  contradict.  The  prohibition  of  whatever  is 
inconsistent  with  the  relation  established,  is  of  course  im- 
plied. But  who  shall  judge  of  the  inconsistency,  and  under 
what  sanction  is  the  prohibition?  It  has  been  urged  that 
the  silence  of  the  legislator  concerning  insolence  argues  his 
sense  of  its  undefinable  nature  and  various  shades,  and  thence 
of  the  expediency  of  leaving  this  matter  to  the  master,,  and 
of  subjecting  the  prohibition  of  insolence,  where  really  incon- 
sistent with  the  relation  between  the  slave  and  the  white 
person,  to  the  sanction  only  of  the  master's  displeasure.  The 
fitness  of  the  tribunal  which  is  appointed  to  try  the  offences 
of  slaves  to  judge  of  every  case  according  to  its  circumstan- 
ces, and  the  manifest  evils  which  might  result  if  the  master's 
will  were  absolute  where  third  persons  are  aggrieved  by  the 
slave,  seem,  however,  to  oppose  the  notion  that  the  legislator 
thought  insolence  unfit  for  his  notice. 

Accordingly  we  find,  amongst  our  earliest  reported  cases, 
the  case  of  White  v.  Chambers,  2  Bay,  70,  decided  in  1796^ 
where,  with  the  seeming  approbation  of  the  Court,  it  was  ar- 
gued that  "the  law  had  provided  a  remedy"  for  insolence,* 
by  application  to  the  tribunal  appointed  to  try  the  offences 
not  capital  of  slaves,  and  that  the  ptmishment  of  it  thus  ef- 
fected was  of  better  example  than  for  a  freeman  himself  to 
chastise  a  slave  for  insolence  to  him.    And  although  the  point 

•  actually  adjudged  required  no  such  observation,  the  three 
Judges,  Burke,  Grimke  and  Bay,  are  reported  to  have  said 
that  "the  best  rule  would  be,  in  all  cases  where  a  slave  be- 
haved amiss  or  with  rudeness  or  incivility  to  a  free  white 
person,  to  complain  to  the  master  or  other  person  having  the 
government  of  the  slave,  who,  if  actuated  by  courtesy,  would 
give  satisfaction :  but  if,  upon  such  application,  satisfaction 
was  refused,  then,  upon  an  appeal  to  a  civil  magistrate,  it 
was  his  duty  to  see  that  reparation  was  made  according'  to 
the  circumstances  of  the  case." 

*  In  conformity  with  the  law  recognized  in  this  case,  trials 
of  slaves  for  insolence  have  been,  since  1796  (as  without  doubt  • 
they  were  before)  frequent  and  unquestioned :  so  that  inso- 
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lence,  as  an  offence  not  capital  in  a  slave,  may  be  said  to  ex- 
ist by  what  Judge  O'Neali,  in  the  case  of  the  StcUe  v.  Cranky 
2  Bail  76,  calls  "  the  common  law  of  this  State."  The  ne- 
gro Act  of  1690,  (7  Stat  341)  and  that  of  1712,  (7  Stat.  352) 
contain  provisions  with  which  the  insolence  of  a  slave  is  as 
plainly  inconsistent  as  it  is  with  the  provisions  of  the  Act  of 
1740,  which  re-enacted  much  that  was  in  former  Acts.  It 
may  then  well  be  supposed  that  the  usage  of  trying  and  pun- 
ishing slaves  for  insolence  grew  up  under  those  earlier  Acts: 
that  the  Act  of  1740  has  reference  to  such  usage  when  it 
speaks  of  the  offences  not  capital  of  slaves ;  smd  that  this 
usage  is  part  of  the  "  constitutions  and  customs  of  the  prov- 
ince" inconsistent  with  the  common  law  of  England,  which 
are  excepted  from  the  operation  of  the  5th  section  of  the  Act 
of  1712  (2  Stat.  413),  which  adopted  that  common  law. 

Decisions  made  upon  other  points,  and  legislation  upon 
other  subjects,  seem  to  recognize  insolence  as  a  known  of- 
fence, for  which  a  slave  may  be  punished  by  law. 

The  case  of  the  Staie  v.  Cranky  before  cited,  and  the  case 
of  the  State  v.  ChecUwood,  (2  Hill,  461)  distinguish  between 
reasonable  provocation  by  a  freeman,  which  must  be  some 
battery  or  some  assault,  and  reasonable  provocation  by  a 
slave,  which  may  be  by  insolent  language  or  deportment: 
holding  that  upon  an  indictment  for  the  murder  of  a  slave, 
the  latter  may,  according  to  circumstances,  mitigate  or  ex- 
cuse the  killing. 

An  Act  of  1841,  p.  155,  provides  for  the  punishment  of  a 
white  man  "who  shall  unlawfully  beat  a  slave  not  imder  his 
charge,  without  sufficient  provocation  by  word  or  act" — show- 
ing that  sufficient  provocation  by  word  or  act  of  the  slave 
would  justify  the  beating.  As  the  reasonable  provocation  by 
a  fieeman  which  would  justify  a  battery  upon  him  is  itself 
an  indictable  offence  for  which  he  may  be  pimished,  so  the 
sufficient  provocation  by  a  slave  which  would  justify  the 
beating  of  him,  is  an  offence  which  the  law  recognizes  and 
punishes.  The  law  usually  permits  self  redress  only  from 
the  necessity  of  the  case,  and  prefers  resort  to  it  rather  than 
private  vengeance. 

There  is  no  case  where,  if  the  chance  of  redress  be  not  lost 
by  delay,  the  law  will  not  quietly  give  the  redress  which  it 
had  permitted  a  person  to  take  for  himself.  It  cannot  be  in- 
tended that  in  various  cases  of  insolence^  by  slaves,  the  chol- 
erick  man,  if  strong  enough,  shall  take  satisfaction  with  his 
own  hand,  but  that  the  quiet,  the  feeble,  the  woman,  every 
one  who  cannot  arrest  the  offender,  shall  rely  for  satisfaction 
whoUy  upon  the  discretion  of  the  master.    The  shocking  con- 
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sequences  which,  as  may  easily  be  imagined,  would  result 
from  such  a  course,  show  that  the  usage  which  has  prevailed 
conforms  to  the  necessities  of  a  slave-holding  community, 
and  that  if  express  legislative  authority  cannot  be  found  for 
it,  this  is  only  because  the  usage  has  never  been  questioned. 

Insolence  is  multiform  and  incapable  of  definition — so  is 
official  misconduct,  ungentlemanly  deportment,  disrespect  by 
a  soldier,  and  every  oflence  which  consists  of  inconsistency 
between  conduct  and  station.  To  the  Court  which  tries  it 
must  be  left  to  require  a  specification  of  the  conduct,  and  to 
judge  of  the  inconsistency.  The  Court  of  Magistrate  and 
Freeholders  may  sometimes  pervert  their  powers  to  the  abuse 
of  the  law :  but  many  guards  against  abuse  in  the  trial  of 
slaves  have  been  introduced  by  late  Acts  of  the  Legislature, 
which  did  not  exist  in  1740 :  this  Court  is  by  the  Legislature 
thought  fit  to  be  entrusted  with  all  cases  affecting  the  Ufe  of 
a  slave,  and  it  is  not  less  fit  to  determine  whether  certain 
language  and  deportment  of  a  slave,  charged  to  be  insolent, 
require  any,  and-  if  any,  what  punishment.  It  must  be  pre- 
sumed that  the  discretion  of  the  Court  will  be  wisely  exer- 
cised, according  to  the  circumstances  of  every  case :  distin- 
guishing, for  instance,  between  a  case  where  a  white  person 
has,  by  famiUarity,  encouraged  insolence,  and  a  case  where 
a  rebellious  temper  has  broken  forth  against  one  whose  con- 
duct as  well  as  station  was  entitled  to  respect  and  submission. 

The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  Frost,  J.  and  Withers,  J. 
concurred. 

O'Neall,  J.  dissenting.  In  this  case  there  seems  to  me  to 
be  no  such  legal  offence  as  that  charged  to  the  slave.  Inso- 
lence beyond  all  doubt  is  a  violation  of  duty,  which  the  so- 
cial condition  of  the  slave  imposes  upon  him.  But  the  Le- 
gislature have  not  thought  proper  to  declare  it  to  be  a  crime. 
Until  they  do  so,  I  cannot,  for  one,  consent,  as  a  Magistrate, 
that  legal  punishment  should  be  awarded. 

The  Act  of  1740,  in  none  of  its  provisions,  has  the  slight- 
est tendency  towards  the  declaration  of  such  an  offence  as 
that  under  consideration.  The  supposition  that  it  may  some- 
how be  embraced  in  the  provision  that  a  slave  who  shall 
raise  or  attempt  to  raise  an  insurrection,  shall  suffer  death, 

3  it  seems  lo  me,  rather  a  far-fetched  notion.  Has  insolence 
language  any  thing  to  do  with  raising  or  attempting  to 
raise  an  insurrection  ?  Some  of  the  most  faithful  and  devo- 
ted slaves  have  been  remarkable  for  their  liberty  of  speech. 
Indeed,  insolence  is  but  another  term  for  sauciness,  and  who* 
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has  ever  dreamed  that  an  open-mouthed,  saucy  negro,  is  the 
deep  intriguer  calculated  to  raise,  or  attempt  to  raise,  an  insur- 
rection 1 

In  none  of  our  subsequent  legislation  is  there  any  glancing 
at  such  a  criminal  offence  as  insolence.  I  presume  that  the 
Legislature  hare  always  acted  on  the  beliel,  which  they  dis- 
closed in  a  recent  Act,  that  any  white  person  receiving  inso- 
lence from  a  slave,  could  lawfully  correct  it,  without  any  ap- 
peal to  the  form  of  law. 

It  is  true,  there  is  a  dictum,  in  an  old  case.  White  v.  Cham- 
berSj  2d  Bay,  70,  that  for  insolence  on  the  part  of  a  slave,  if 
the  master  will  not  afford  relief,  the  party  aggrieved  may 
carry  the  complaint  before  a  Magistrate,  and  thus  obtain  re- 
dress. But  certainly  it  is  a  great  deal  worse  than  Bench  le- 
gislation, about  which  we  hear  so  much,  and  I  may  be  per- 
mitted to  say,  unfounded  clamor,  to  adopt  a  mere  dictum, 
and  possibly  that  only  the  merely  expressed  notion  of  the 
good  and  venerable  Reporter,  as  the  foundation  of  a  new  and 
criminal  law.  For  that  case  was  brought  for  beating  the 
slave,  and  the  defence  unsuccessfully  attempted  to  be  set  up 
was  insolence. 

It  is  also  said,  that  it  is  the  practice  of  the  whole  State  to 
try  slaves  for  insolence  before  a  magistrate  and  free-holders. 
If  it  be  so,  I  am  wholly  ignorant  of  it.  I  have  been  tolerably 
£BLmiliar  with  the  administration  of  justice  in  this  State,  for 
the  last  33  years,  and  this  is  the  &rst  case  which  I  have  ever 
met  with. 

There  is,  however,  another  objection  to  this  proceeding, 
which  I  will  state.  A  free  negro  must  be  just  as  liable  to  he 
tried  for  insolence  as  a  slave — yet  this  Court,  in  the  State  v. 
Fisher,  MS.  Session  cases  121,  with  the  assent  of  every  mem- 
ber then  belonging  to  it  (except  myself),  declared  that  inso- 
lence, on  the  part  of  a  free  negro,  would  not  justify  a  white 
man  in  striking !  If  that  be  law,  how  can  a  Court  venture 
to  say  that  insolence  on  the  part  of  a  free  negro  is  a  crime? 
No  distinction  does  or  can  exist  as  to  offences  between  slaves 
and  free  negroes. 

But  I  place  my  dissent  on  a  still  broader  ground :  no  juris- 
diction ever  did  exist,  which  is  liable  to  more  abuse  than  that 
exercised  by  Magistrates  over  slaves.  Clothe  them  with  the 
power  to  try  slaves  for  insolence,  and  the  result  will  be  that 
passion,  prejudice  and  ignorance  will  crowd  abuses  on  this 
mferior  jurudiction  to  an  extent  not  to  be  tolerated  by  slave 
owners. 
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Where  the  testator,  after  the  date  of  the  codicil,' and  long  after  the  date  of  the 
will,  conveyed  land  to  one  who  was  also  a  devisee  under  the  will, — ^the  Court 
hdd  that  the  testator  thereby  gave  him  the  land  in  addition  to  what  was  given 
by  the  will,  and  that  the  doctrine  of  election  did  not  apply  to  the  case. 

A  case  of  election  arises  '*  when  the  testator  gives  what  does  not  belong  to  him, 
but  does  belong  to  some  other  person,  and  gives  that  person  some  estate  of 
his  own,  by  virtue  of  which  gift  a  condition  is  implied,  either  that  he  shall 
part  with  his  own  estate,  or  shall  not  take  the  bounty." — Broome  v.  Monk,  10 
Fes.  609. 

Before  Withers,  J.  at  York,  Fall  Term,  1847. 

This  action  was  brought  to  recover  a  valuable  tract  of  land, 
the  title  to  which  was  admitted  to  have  been  perfect  in  the  late 
Richard  Thompson,  of  Spartanburg.  The  plaintiff  claimed 
the  premises  by  virtue  of  a  devise  in  the  will  of  Richard 
Thompson — and  the  defendant  claimed  it  by  virtue  of  a  con- 
veyance from  him,  dated  the  31st  August,  1844.  The  plain- 
tiff and  defendant  were  sons  of  the  said  Richard  Thompson. 

His  will  was  dated  June  12, 1838 ;  the  6th  clause  of  which 
devised  the  land  in  question  to  the  plaintiff,  and  the  will  was 
re-published  by  a  codicil^  on  the  8th  July,  1842,  and  again 
by  another  codicil  on  the  15th  Jan.  1844.  He  died  in  Octo- 
ber of  the  last  mentioned  year.* 

It  will  be  observed  that  the  conveyance  to  the  defendant 
(which  was  in  due  form  according  to  the  form  prescribed  in 
the  statute,)  was  dated  more  than  six  years  after  the  ezecu* 
tion  of  the  will,  and  more  thaL  seven  months  after  the  execu- 
tion of  the  last  codicil.  The  deed  was  attacked  by  the  plain- 
tiff, on  the  grounds  of  imbecility  of  intellect  on  the  part  of 
Richard  Thompson,  when  he  signed  it,  smd  undue  influence 
by  the  defendant  over  him.  A  very  large  mass  of  testimony 
was  adduced  upon  these  points,  which  was  resolved  in  favor 
of  the  defendant  by  the  verdict  of  the  jury. 

It  ought  to  be  stated  (in  reference  to  one  observation  in  the 
grounds  of  appeal  as  to  the  commencement  of  the  real  inter- 
est of  the  defendant  in  the  premises  in  question,)  that  the  de- 
fendant executed  to  Richard  Thompson  a  lease  of  the  land 
for  the  term  of  Richard  Thompson's  life,  bearing  even  date 
with  the  conveyance  of  the  latter. 

The  defendant  had  taken  possession  and  used  other  lega- 
cies and  devises  under  the  will  of  his  father,  and  held  the 
land  in  question  under  the  deed  before  mentioned. 

The  question  raised  in  the  grounds  of  appeal,  and  presen- 
ted at  the  trial,  is,  had  the  defendant  concluded  himself  as 


APPEALS  AT  LAW.  49 

Thompson  v.  Thompson, 

to  the  land  sued  for,  by  having  accepted  the  legacies  and  de- 
yises  in  his  behalf,  upon  the  doctrine  of  election  ?  The  pre- 
sidiag  Judge  held  that  the  doctrine  of  election  did  not  apply 
to  the  case  at  all — and  if  it  did,  the  defendant  had  elected  to 
claim  and  take  the  land,  in  his  judgment,  by  his  plea  and 
defence — ^that  he  had  decided  to  take  the  land  at  the  instant 
of  the  testator's  death,  and  before  the  legacies  and  devises 
could  have  been  assented  to  under  the  will.  And  therefore 
if  the  doctrine  applied  at  all,  and  the  plaintijff  had  any  confi- 
dence in  his  power  to  enforce  it,  the  court  of  equity  was  open 
to  him  to  strip  the  defendant  of  his  legacies  and  devises. 

The  jury  were  instructed  to  pass  only  upon  the  questions 
rf  imbcNnlity  or  competency  of  mind  of  Richard  Thompson, 
and  whether  he  had  the  requisite  free  agency  in  executing 
the  deed.    They  rendered  a  verdict  for  defendant. 

The  plaintiff  appealed,  on  the  following  grounds,  viz : 

1st,  Because  his  Honor  charged  the  jury  that  the  doctrine 
of  election,  as  contended  for  on  the  part  of  the  plaintiff,  did 
not  apply  to  this  case,  and  could  not  be  applicable  in  a  court 
of  law,  but  applied  to  the  court  of  equity  exclusively. 

2d.  Because  his  Honor  should  have  submitted  the  question 
to  the  jury,  whether  the  defendant  had  not  accepted  the  land 
devised  to  him  under  the  will  of  his  father. 

3d.  Because  the  defendant  had  clearly  made  his  election, 
and  had  accepted  legacies  anc^  devises  under  the  will  of  his 
&ther,  and  was  therefore  barred — the  more  especially  as  the 
defendant  really  had  no  interest  under  the  deed  for  the  land 
in  dispute,  until  after  his  father's  death  ;  as  he  was  not  enti- 
tled to  it  under  the  arrangement  with  his  father,  when  he  ac- 
cepted the  deed,  until  after  the  death  of  Richard  Thompson. 

A.  W.  Thomson,  for  the  motion.  The  doctrine  of  elec- 
tion applies  in  this  case.  There  is  no  difference  between 
the*  Courts  of  Law  and  Equity  in  principle.  The  Court  of 
Law  can  determine  whether  an  election  is  made  or  not. — 4 
Kent's  Com.  68.  As  soon  as  a  party  makes  an  election,  he  is 
bound  by  it,  and  the  Court  of  Law  will  hold  him  to  it — Hill 
V.  Hill,  4  McC.  277;  3  Bac.  Abr.  307,— title.  Election;  Col- 
lins V.  Jdney,  3  Leigh's  Rep.  389 ;  2  Shoales  &  Lefroy,  449 
and  60.  Election  applies  to  every  species  of  instrument,  deed 
as  well  as  will— Field  v.  Eaton,  1  Dev.  Eq.  Rep.  283;  3 
Story's  Eq.  468,  sec.  1080 ;  Gri^th  v.  Harrison,  4  T.  Rep. 
743.  Whoever  takes  under  a  will,  must  support  the  titles  of 
all  who  take  likewise,  unless  he  renounce  his  claim.  It  is  as 
the  rule  that  a  tenant  shall  not  dispute  the  title  of  his  land* 
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lord. — Berry  v.  Hoke,  1  Rich.  Rep.  76 ;  Gray  v.  Brown,  1 
Rich.  Rep.  351 ;  State  v.  Stein,  1  Rich.  Rep.  181 ;  Avant  v. 
Robertson,  2  McMul.  215.  A  widow  may  elect  to  take  her 
third  instead  of  her  dower.  Election  is  a  matter  of  fact,  and 
the  fact  being  proved,  the  Law  enforces  the  election. 

Dawkins,  contra.  Neither  the  case  cited  from  Devereaux, 
nor  that  from  Leigh,  is  applicable  to  the  present  case.  We 
concede  that  the  Court  of  Law  can  decide  upon  an  election, 
but  deny  that  any  election  has  been  made  in  this  case. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  result  of  the  motion  depends  on  the  correctness  of  the 
decision  below,  that  the  doctrine  of  election  does  not  apply 
to  the  case. 

Lord  Eldon,  in  Broome  v.  Monk,  10  Ves.  609,  states  a  case 
of  election  to  arise  "  when  the  testator  gives  what  does  not 
belong  to  him,  but  does  belong  to  some  other  person,  and 
gives  that  person  some  estate  of  his  own,  by  virtue  of  which 
gift  a  condition  is  impli^^d,  either  that  be  shall  part  with  his 
own  estate  or  shall  not  rake  the  bounty."  The  principle  of 
election  is,  that  a  party  shall  not  affirm  the  will,  m  one  part, 
by  taking  what  is  given  to  him,  and  at  the  same  time  reject 
it  in  that  part  which  gives  his  own  estate  to  another.  A  gra- 
tuity can  be  claimed  only  on  the  condition  the  donor  may  see 
fit  to  annex  to  it.  When  the  testator  gives  his  own  estate 
to  one  person,  and  the  estate  ^of  that  person  to  another,  the 
intention  is  manifest  that  the  second  devisee  shall  have  the 
estate  of  the  first,  and  that  intention  creates  a  condition  that 
the  first  devisee  shall  not  take  the  estate  given  to  him,  unless 
he  relinquish  his  own  estate  to  the  person  to  whom  the  tes- 
tator has  devised  it.  If,  in  this  case,  the  testator  had  first 
conveyed  the  plantation  to  the  defendant,  and  afterwards  de- 
vised it  to  the  plaintiff,  the  defendant  could  not  take  by  the 
conveyance,  without  defeating  the  devise  to  the  plaintiff.  To 
take  his  own  estate  by  the  deed,  and  in  addition  claim  what 
was  given  by  the  will,  would  be  against  the  intention  of  the 
testator :  and  the  defendant  would  be  put  to  an  election,  ei- 
ther to  take  under  the  deed  and  relinquish  his  claim  under 
the  will,  or  to  take  under  the  will  and  relinquish  to  the  devi- 
see the  plantation  claimed  by  the  deed.  But  the  conveyance 
to  the  defendant  was  made  after  the  date  of  the  last  codicil, 
and  long  after  the  date  ot  the  will.  The  testator  thereby 
gave  him  the  plantation,  in  addition  to  what  was  given  by 
the  will.  By  the  conveyance  to  the  defendant  the  devise  to 
the  plaintifif  was  revoked,  with  the  same  effect  as  if  the  plan- 
tation bad  been  devised  to  the  defendant  by  a  codicil.    It 


APPEALS  AT  LAW.  51 

CoggeshaU  v.  CoggeshaU. 

was  Ate  intention  of  the  testator  that  the  defendant  shonld 
take  both  under  the  deed  and  under  the  will ;  and  there  is 
no  subject  for  election. 

The  motion  is  refused. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J.  and 
Withers,  J.  concurred. 

MaHan  dismissed. 


Rebecca  CoggeshaU  v.  Anne  CoggeshaU,  adnix  of  Peter  (7. 
Cogges/uiU. 

AH  ezecatory  contracts  to  give  in  future,  if  ezclusiTely  gratuitous ;  that  is,  with- 
out some  valuable  consideration,  over  and  above  the  mere  moral  duty  of  the 
donor,  are  not  binding  in  law,  unless  such  valuable  consideration  be  both  al- 
ledged  in  the  pleadings  and  proved  at  the  trial 

The  words  "  for  valuable  consideration,''  as  used  in  notes  of  hand,  are  gen- 
erally a  mere  habitual  formula,  and  of  no  consequence ;  because  notes  of 
hand,  like  bonds,  do  of  themselves  imply  a  consideration ;  but  in  contracts 
not  under  seal,  other  than  such  notes,  Uie  same  formula  is  by  no  means  so 
wdl  recognised  as  merely  a  matter  of  course ;  in  these  instruments,  the  prac- 
tical iqpfdicatioa  and  force  of  such  apparent  acknowledgment,  arising  from 
the  words  "  for  value  received,''  are  to  be  decided  by  the  jury  and  not  by  the 
Court. 

The  first  source  of  proof,  of  real  consideftition,  in  support  of  the  formal  words 
**  for  value  received,"  in  an  agreement,  at  common  law,  to  pay  money,  is  in- 
trinsic to  the  paper;  and  when  there  has  been  evidence  of  consideration,  which 
though  not  very  clear,  has  3ret  been  supported  by  circumstances  sufficient  to 
satisfy  the  jury,  and  they  have  found  accordingly,  the  Court  will  not  distuib 
didr  verdict 

Where  a  son,  by  a  written  instrument,  not  under  seal,  promised,  "for  valuable 
consideration,"  to  pay  his  mother  a  certain  sum  of  money,  in  annual  instal- 
ments, with  a  proviso  in  case  of  her  death,  &c.  and  constituted  a  third  party 
holder  of  &e  agicemoit,  "during  his  life,"  "  to  perform  the  trusts  therein  con- 
tained;^ upon  a  suit  being  brought  by  the  mother,  after  the  son's  death, 
against  his  administratrix,  for  breach  of  the  agreement— the  Court  hdd  the 
third  party  (the  holder)  to  be  an  agent,  and  not  a  trustee,  and  therefore  reject- 
ed evidmceof  his  declaration  as  to  the  consideration  of  the  agreement 

hi  an  action  of  assumpsit  to  secover  damages  for  the  breach  of  an  agreement  to 
pay  money  by  annual  instalments,  the  Court  hdd  that  the  verdict  could  be 
only  lor  the  instalments  due  at  the  commencement  of  the  action. 

Btfore  Mr.  Justice  Wardlaw,  a£  DarUngtoUy  October ,  1847. 

This  was  an  action  of  assumpsit,  to  recover  damages  for 
breach  of  the  agreement  contained  in  a  paper,  of  which  the 
following  is  a  copy,  to  wit: 
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"^1560.  I  promise  to  pay,  for  value  received,  to  Re- 
becca Coggeshall,  one  thousand  five  hundred  and  sixty  dot- 
lars,  in  annual  instalments  of  two  hundred  dollars — ^the  first 
instalment  payable  1st  July,  1841 :  the  balance  every  1st 
July  thereafter ;  but  if,  or  when,  the  said  Rebecca  Coggeshall 
dies,  any  balance  of  this  note  is  unpaid,  it  shall  be  returned 
to  my  estate  or  me,  my  executors  or  administrators.  This 
note  is  intended  as  a  provision  of  two  hundred  dollars  a  year 
annuity  for  my  mother,  during  her  Ufetime,  if  the  sum  holds 
out,  and,  during  his  life,  is  to  be  kept  by  John  M.  Scriven,  to 
perform  the  trusts  herein  contained.     13th  March,  1840. 

Peter  C.  Coggeshall." 

Upon  appeal  from  a  former  trial  of  this  case,  it  had  been 
held  that  the  paper  was  not  a  promissory  note  under  the 
statute  of  Anne,  but  such  a  conunon  law  agreement  as  re- 
quired a  consideration  to  be  alleged  and  proved ;  and  under 
the  leave  then  given,  the  plnintin  had  added  counts  to  her  de- 
claration, alleging,  as  the  consideration,  first,  the  legal  and 
moral  obligation  of  Peter  C.  Coggeshall,  whose  pecuniary 
ability  was  sufficient  to^'provide  for  the  comfortable  support  of 
the  plaintiff,  an  aged  and  destitute  mother.  Second,  P.  C.  C.'s 
indebtedness,  by  reason  of  money  had  and  received  by  him 
for  the  plaintiflf,  from  a  judgment  of  Nathaniel  Coggeshall, 
fhis  father,)  against  Thomas  Williamson,  and  from  other  ef- 
fects which  the  said  N.  C.  then  deceased,  had  left  at  his 
death,  to  which  the  plaintiff  was  entitled.  Third,  Indebted- 
ness upon  account  stated.  Fourth,  Indebtedness  for  money 
paid,  work  and  labor,  &c. 

The  plaintiff  having  proved  the  signing  of  the  paper,  the 
old  age  of  the  plaintiff,  and  that  on  the  day  the  paper  was 
signed,  P.  C.  C.  m  conversation,  spoke  of  his  ddft  to  his  mo- 
ther, and  oi  payments  to  be  made  to  her,  stopped,  in  seemine 
reliance  upon  the  words  "  value  received,"  in  the  paper,  and 
the  efficacy  of  the  proofs  she  had  offered.  The  defendant 
moved  for  a  non-suit.  The  opinion  of  the  Court  in  favor  of 
the  non-suit  was  indicated,  and  the  plaintiff,  by  permission, 
proceeded  to  offer  other  testimony,  after  which  the  motion  for 
a  non-suit  was  refused. 

The  following  case  then  appeared,  mainly  from  the  record 
of  Nathaniel  Coggeshall  v,  Thomas  WUliamson,  and  the 
testimony  of  Thomas  WilUamson,  who  spoke  as  to  the  trans- 
actions of  P.  C.  C.  concerning  his  father's  bonds,  and  con- 
cerning his  mother,  from  conversations  had  between  him  and 
the  said  P.  C.  C. 

Nathaniel  Coggeshall,  originally  from  New  England,  had 
been  successful  in  trade  on  the  Peedee.    A  debt  of  $26,000 
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was  owing  to  him  from  Thomas  Williamson,  and  for  it  va- 
rious bonds  of  T.  Williamson,  payable  to  N.  C.  were  taken. 
N.  C.  became  insolvent,  fell  into  bad  habits,  took  the  benefit 
of  the  insolvent  debtor's  Act,  had  no  credit,  and  for  many 
years  was  supported  by  his  son,  P.  G.  C.  the  father  and  son 
residing  in  Darlington,  the  mother,  and  some  family  with  her, 
residing  at  the  North.  P.  C.  0.  then  somewhat  in  debt,  and 
witfi  nothing  besides  his  profession  and  business  habits,  had 
married,  for  his  second  wife,  the  present  defendant,  who  had 
real  estate  worth  $10,000,  and  personal  worth  about  $25,000, 
and  without  at  all  increasing  the  property,  P.  C.  C.  died,  leav- 
ing a  widow  and  seven  or  eight  children,  and  considerable 
debts.  The  bonds  of  T.  Williamson  were,  before  1825,  trans- 
ferred to  the  creditors  of  N.  CoggeshaU,  except  one  for  06000, 
which  somehow  came  to  the  hands  of  P.  C.  C.  T.  Williamson 
said,  without  objection,  "  I  do  not  believe  P.  0.  C.  paid  for  it, 
but  that  it  csime  to  his  hands  to  secure  something  to  the  estate,^ 
A  suit  was  brought,  NcUhaniel  Coggeshall  v.  Thomas  Wil- 
Uamsofij  on  two  bonds,  to  which,  by  agreement,  a  third,  for 
$6000  was  added  on  the  trial.  Those  bonds  were  for  $5000, 
$5000  and  $6000,  (part  of  the  $25,000,)  all  dated  19th  Dec. 
1819,  and  payable  1st  January,  1820,  '21,  and  '22.  On  the 
trial,  in  1825,  upon  the  plea  of  payment,  a  verdict  was  ren- 
dered for  a  balance  of  $1648  86,  with  interest  thereon  from 
20th  April,  1823.  In  the  record  was  found  a  statement,  in 
the  handwriting  of  the  foreman  of  the  Jury,  containing  an 
account  between  Nathaniel  Coggeshall  and  Thomas  Wil- 
Uamson,  of  the  bonds  on  one  side  and  the  payments  on  the 
other,  and  showing  the  balance  for  which  the  verdict  was 
r^idered  and  judgment  entered.  P.  C.  C.  said  that  his  mo- 
ther waa^-eld,  blind,  and  very  poor ;  that  when  his  father's 
property,  at  the  North,  was  sold,  he  had  taken  the  $6000 
bond,  and  hdd  bought  in  property  for  the  family :  that  he 
had  bought  a  comfortable  house,  with  a  fine  garden,  in  Col- 
chester, Connecticut,  in  which  his  mother  was  living,  and 
that  he  thought  with  it,  and  by  keeping  a  boarding  house, 
she  could  support  herself  well.  How  much  he  paid  for  the 
house,  or  in  whose  name  the  title  was,  was  not  known,  but  T. 
Williamson  thought  he  had  paid  $6000,  and  that  the  title 
was  m  his  own  name  for  the  use  of  his  mother  and  family. 
T.  Williamson  did  not  consider  Nathaniel  Coggeshall  as 
owner  of  the  judgment,  but  Peter  C.  In  March,  1840,  P.  C. 
C.  on  his  death  bed,  when  John  M.  Scriven,  who  had  mar- 
ried his  sister,  Thomas  Williamson,  and  others,  were  present, 
took  from  T.  Williamson,  in  payment  of  the  balance,  princi- 
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pal  and  interest,  which  was  due  upon  the  judgment  recover- 
ed,  as  above,  the  following  obligation : 

^'$3653  46.  For  value  received,  we  or  either  of  us  prom- 
ise to  pay  John  M.  Scriven,  or  his  order,  three  thousand  five 
hundred  and  fifty-three  46-100  dollars,  with  interest,  payable 
in  ten  equal  instalments,  the  1st  instalment  payable  the  1st 
March,  1841.    13th  March,  1840. 

Thomas  Williamson,      [l.  s.] 
George  L.  Williamson,  [l.  s.]" 

P.  C.  C.  then  speaking  of  this  obligation,  said  that  he 
thought  it  would  allow  $300  a  year  to  his  mother,  as  long 
as  she  lived ;  and  at  the  same  time  he  drew  and  signed  the 
paper  which  is  the  subject  of  this  suit. 

The  defendant  showed  that  John  M.  Scriven  had  received 
the  paper  now  in  suit,  when  it  was  signed,  had  placed  it  in 
the  hands  of  an  attorney  for  collection,  and,  representing  him* 
self  as  agent  of  Rebecca  Coggeshall,  had  given  instructions 
concerning  it :  further,  that  after  one  or  more  instalments 
were  due  upon  it,  he  had  come  to  demand  payment  from  the 
defendant,  the  executrix  of  P.  C.  G.  And  the  following  ques* 
tions  were  propounded  to  a  witness,  for  the  purpose  of  obtain- 
ing Scriven's  declarations,  that  the  paper  in  question  was  a 
gratuity — Scriven  being  within  the  jurisdiction  of  the  Court: 
What  did  John  M.  Scriven  say,  when  he  came  for  the  money, 
concerning  the  consideration  of  the  paper?  What  did  he 
say  it  was  given  for?  Upon  objection  made,  the  question 
was  overruled. 

The  Presiding  Judge.  I  instructed  the  jury  that  the  ob- 
ligation of  filial  piety  was  not  a  sufficient  consideration  to  sup- 
port an  executory  contract ;  and  that  under  the  first  addition- 
al count,  the  plaintiff  could  not  recover,  unless  it  appeared 
that  his  promise  was  made  in  discharge  of  the  l^;al  obliga- 
tion of  a  son,  having  competent  means,  to  reUeve  the  District 
from  the  support  of  a  pauper  parent — ^which  view,  I  stated, 
was  not  sustained  by  the  evidence,  even  if  it  were  sufficient- 
ly alleged. 

I  submitted  it  to  the  jury  to  decide  whether  the  plaintiff 
had  shown  that  the  agreement  was  made  in  consideration  of 
money  received  by  P.  C.  C.  from  the  judgment  against  T. 
Williamson,  or  other  effects  of  Nathaniel  Coggeshall,  to  which 
the  plaintiff  was  in  whole  or  in  part  entitled. 

I  do  not  distinctly  remember  all  that  occurred  on  the  trial, 
for  the  notice  of  appeal  was  not  served  immediately  after  the 
trial,  nor  read  immediately  after  it  was  served;  but  I  recol- 
lect that  my  leaning  was  rather  against  the  plaintiff,  and  I 
think  that  my  answer  to  the  foreman,  (of  which  mention  is 
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made  ia  one  of  the  grounds  of  appeal,)  must  have  been  that 
the  plaintiff  was  bound,  in  the  first  instance,  to  show  money 
receired  by  P.  C  C.  for  his  mother  from  the  sources  mention- 
ed, and  that  if  that  had  been  shown,  prima  /octe,  it  was  in- 
cumbent upon  the  defendant  to  show  that  the  obligation 
thence  arising  was  discharged. 

I  was  of  opinion  that  the  plaintiff,  if  entitled  to  recover, 
could  recover  only  the  instalments  which,  under  the  agree- 
ment, were  due  at  the  commencement  of  the  suit,  (March, 
1846,)  but  upon  suggestion  of  the  greater  convenience  of  that 
course,  I  authoriz^  the  jury,  if  they  found  for  the  plaintiff, 
to  find  all  the  instalments  due  at  the  time  of  the  tnal  with 
interest  thereon — which  they  did. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  non-suit,  on  the  ground — 

That  the  plaintiff,  having  declared  on  a  common  law  agree- 
ment not  importing  a  consideration,  utterly  failed  to  prove 
the  consideration  stated  in  her  declaration,  or,  in  fact,  any 
omsideration  whatever. 

She  also  moved  for  a  new  trial,  on  the  foregoing  ground,  and 
on  the  grounds  following. 

1.  B^use'  the  presiding  Judge  reiected  evidence  of  the 
declaration  of  John  M.  Scriven  as  to  the  consideration  of  the 
agreement  and  to  the  effect  that  there  was  no  consideration; 
he,  the  said  John  M.  Scriven,  being  the  agent  of  the  plain- 
tiff in  taking  the  note  and  collecting  it ;  the  said  note  hav- 
ing been  delivered  to  him  for  the  benefit  of  the  {)laintiff,  and 
retained  by  him,  and  he  having  caused  the  action  to  be  in- 
stituted, and  he  being  engaged  in  an  effort  to  collect  the  note, 
at  the  time  the  declaration  offered  in  evidence  was  made. 

2.  Because  the  evidence  of  said  declaration  should  not 
have  been  rejected,  as  the  said  John  M.  Scriven  was,  by  the 
terms  of  the  agreement,  constituted  a  trustee  of  the  fund  pur- 
porting to  be  due  thereon,  and  was  directly  interested  in  the 
event  of  the  suit,  to  the  extent  of  his  commissions  on  the 
fond. 

3.  Because  the  presiding  Judge  erred  in  charging  the  jury 
that  the  plaintiff  being  the  mother  of  the  defendwt's  testa- 
tor, if,  from  the  evidence,  they  believed  that  when  the  testa- 
tes signed  the  agreement,  he  thought  that  his  mother  needed 
the  necessaries  of  liie,  that  would  be  a  sufficient  considera* 
tion,  and  to  this  extent  the  moral  obligation  was  sufficient  to 
support  the  agreement,  although  it  was  clearly  proved,  and 
not  denied,  that  the  plaintiff,  at  the  time  of  its  execution^ 
(and  ev^  since,)  did  not  reside  in  this  State,  and  was  not, 
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and  is  not  likely  to  become,  a  charge  on  the  poor  rates  of  this 
State. 

4.  Because  a  moral  obligation  is  not  sufficient  to  support 
a  contract  in  any  case,  except  where  there  was  some  pre-ex- 
isting legal  liabihty  which  had  been  discharged  by  law,  or 
where  the  party  promising  had  received  valuable  considera- 
tion, and  was  prevented  from  being  liable  by  some  legal  im- 
pediment, afterwards  removed,  at  tilie  time  of  the  promise. 

6.  Because  there  was  no  proof  that  the  plaintiff  was  in  ne- 
cessitous circumstances. 

6.  Because  the  defendant's  testator  having  received  a  bond 
of  Thomas  Williamson  from  his  father,  in  times  long  past, 
in  regard  to  which  the  witness  merely  expressed  an  opinion 
that  the  testator  had  paid  nothing  for  it,  the  Court  expressly 
charged  the  jury  that  they  might  refer  the  consideration  of 
the  agreement  to  this  old  transaction,  although  there  was.not 
a  tittle  of  evidence  to  show  that  there  was  any  connection 
between  the  two  transactions,  or  that  any  thing  growing  out 
of  that  antiquated  transaction  was  the  inducement  to  the 
agreement  sued  on. 

7.  Because  the  presiding  Judge,  in  answer  to  a  question  from 
the  foreman,  charged  the  jury  that  unless  the  defendant  had 
shown  that  her  testator  had  expended  all  the  said  bond,  for 
the  benefit  of  his  father's  family,  they  should  or  might  refer 
the  agreement  to  that  consideration,  and  that  the  onus  was 
on  the  defendant  to  show  that  such  was  not  the  considera- 
tion. 

8.  Because  the  liability  of  the  defendant's  testator  on  ac- 
count of  the  bond  of  Thomas  Williamson,  (if  indeed  he  ever 
incurred  any^  was  old^  state,  and  discharged  by  presump- 
tion of  law,  crom  lapse  of  time  and  the  attendant  circum- 
stances, and  the  presumption  was  equally  strong  and  conclu- 
sive against  its  being  the  consideration  of  this  agreement, 
without  any  proof  to  this  effect.  Yet,  although  Siere  was 
no  proof  to  tlus  effect,  the  presiding  Judge  charged  the  jury 
that  they  might  refer  the  consideration  of  this  agreement  to 
that  liabihty. 

9.  Because  the  defendant  did  show  that  her  testator  was 
not  liable  for  any  thing  growing  out  of  the  bond  of  William- 
son, by  the  evidence  of  Williamson  himself,  the  production 
of  an  old  record,  and  the  papers  connected  therewith,  and 
that  the  plaintiff  had  received  the  balance  on  said  bond. 

10.  Because  the  verdict  of  the  jury,  under  the  direction  of 
the  Court,  was  for  all  the  instalments  due  on  the  contract 
at  the  trial,  and  not,  as  it  should  have  been,  for  the  instal- 
ments due  at  the  commencement  of  the  action. 
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Dargan,  for  the  motion — On  first  ground,  cited  Martin 
and  Walter  v.  Stribling,  1  Spears  Rep.  23;  T^haihimer  v. 
Brinkerhoffy  6  Cowen,  90 ;  Mathews  v.  Haigh^  4  Esp.  100 ; 
Price  V.  Marsh,  1  Car.  and  Payne,  313 ;  Todd  v.  The  Earle 
of  Winchelsea,  3  Car.  and  Payne,  363 ;  2  Starkie's  Ev.  42 
and  60 ;  Act  of  1745,  3  Stat,  at  Lar.  668 ;  Act  of  1789, 5  Stat* 
at  Lar.  112 ;  Muckmfuss  v.  Heath,  1  Hill  C.  R.  182 ;  Broum 
V.  aBrien,  1  Rich.  Rep.  268 ;  1  Greenl.  Ev.  113,  sec.  174— 
On  third,  fourth  and  fifth  grounds  —  Lee  v,  McGrudge,  5 
Taunt.  37 ;  Barnes  v.  Headly,  2  Taunt.  184 ;  jS v.  Whit- 
lack,  2  Strange,  690 ;  1  Stark.  370 ;  Lundie  v.  Robertson,  7 
East,  230 ;  2  Stark.  Ev.  54 ;  3  Bos.  and  Pul.  249,  note ;  l^iih 
V.  Ware,  13  Johns.  257;  Edwards  v.  Davis,  16  Johns.  281 ; 
McMorris  v.  Hemdon,  2  Bail.  66;  3  Burrows,  1672;  Cald- 
well  V.  WiUiarfis,  1  Bail  Eq.  175 ;  Pennington  v.  Qittings, 
3  Gill  and  Johns.  209  ;  4  Munroe's  Rep.  273.  Sixth,  eighth 
and  ninth  grounds — Estes  v.  Stokes,  2  Rich.  133 ;  Fraser  v. 
Perdrien,  IBsiil  172. 

Harlee,  contra.  Bank  v.  Johnson,  1  Mills'  Con.  Rep. 
404 ;  Fairley  v.  Hastings,  10  Vesey,  123  ;  Duncan  v.  Seor 
bom  et  al.  Rice  R.  27;  1  Peere  Wms.  287;  Douglas,  140 ;  M> 
Morris  v.  Hemdon,  Bail.  Eq.  56 ;  1  Cowper,  290 ;  1  Saund. 
PI.  and  Ev.  172,  and  the  authorities  there  cited ;  16  Johns. 
Rep.  281;  Comers  of  Poor  v.  DooUng,  1  Bail.  73 ;  1  Comyn  on 
Con.  25;  1  Bos.  and  Pul.  654;  1  Chit,  on  Con.  7;  4  East, 
463 ;  2  Burrows,  1056;  Andrews,  370 ;  1  Saund.  PL  and  Ev. 
281 ;  Chit,  on  Bills,  678 ;  1  Henry  Blk.  647. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

This  suit,  brought  by  the  mother  of  Peter  C.  Coggeshall, 
for  a  seeming  filial  provision,  made  on  his  death  bed,  for  her 
support  must  still  stand  on  the  footing,  and  within  this  prin- 
ciple ot  law — that  all  executory  contracts  to  give  in  future, 
if  exclusively  gratuitous,  i.  e.  without  some  valuable  considfe- 
radon,  over  and  above  the  mere  moral  duty  of  the  donor,  are 
not  binding  in  law,  unless  such  valuable  consideration  be 
both  alleg^  in  the  pleadings  and  proved  at  the  trial. 

It  was  for  want  of  both  such  allegation  and  the  proof  of 
such  consideration,  that  the  former  verdict  for  Mrs.  Cogge- 
shall was  set  aside.  The  judicial  decision  was  simply  this : 
That  the  undertaking  of  Peter  C.  Coggeshall  to  pay  to  Re- 
becca Coggeshall,  was  not  a  note  of  hand,  but  a  contract  at 
common  law ;  and  therefore  a  valuable  consideration  must 
be  alleged,  and  also  proved. — Sto.  43,  and  the  cases  there 
quoted. 

This  brief  exposition  of  the  case  presents  the  main  grounds 
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of  the  defendant's  appeal — L  e.  upon  its  merits:  namely,  that 
the  requisite  consideration,  which  alone  can  justify  the  ver- 
dict, was  not  proved.  Was  it  not  proved  sufficiently,  at  least, 
to  support  the  verdict?  is  the  inquiry  for  the  Court.  The  first 
source  of  such  proof  is  intrinsic  to  the  paper :    "  I  promise  to 

Say,  for  value  received,  to  Rebecca  Coggeshall,  one  thousand 
ve  hundred  and  sixty  dollars,  in  annual  instalments  of  two 
hundred  dollars,"  &c.  The  words  "for  value  received,"  as 
used  in  notes  of  hand,  are  generally  a  mere  habitual  formula, 
and  of  no  consequence ;  because  notes  of  hand,  like  bonds, 
do,  of  themselves,  imply  a  consideration.  All  such  are  valid 
contracts  per  se. 

But  in  contracts  not  under  seal,  other  than  such  notes,  such 
a  habitual  formula  of  "  for  value  received"  is,  to  say  the  least, 
by  no  means  so  well  recognized  as  merely  a  matter  of  course ; 
and  the  present  undertaking  was  not  a  note  of  hand. 

There  are  many  contracts  in  which  those  very  words 
would  be  conclusive  of  a  full  and  just  consideration.  But 
be  it  admitted,  that  the  force  of  such  a  distinction  between 
the  same  words  in  different  contracts,  may  be  reasonably 
impaired  by  the  probable  fact,  that  P.  C.  Coggeshall,  at  the 
time,  thought  he  was  signing  a  mere  note  of  hand.  It  was 
treated  as  such  down  to  the  first  appeal,  Dec.  '46.  But,  take 
it  as  you  will,  the  practical  application  and  force  of  such  ap- 
parent acknowledgment  arising  from  the  words  "  value  re- 
ceived," was  for  the  jury  to  decide — not  for  us. 

Take  another  mark  of  true  value  received,  inherent  to  the 
contract.  P.  C.  Coggeshall  was  making  his  supposed  gratui- 
tous support  for  his  mother,  by  annual  instalments  of  $200. 
How  came  he  then  to  limit  his  liability  to  $1560?  If  he 
had  not  actually  rex^oived  that  very  amount,  would  not  his 
gratuitous  limit,  as  a  thing  of  course,  have  been  $1600,  or 
any  other  sum  that  could  be  divided  equally  by  $200? — 
Could  he  have  meant  to  stint  his  mother,  by  $40,  in  the  last 
instalment ;  or  what  did  he  mean  by  so  trifling  a  curtailment 
as  $40?  Did  he  not,  then,  mean  to  say  precisely  what  his 
•  words  may  import,  to  wit :  I  hdve  received  value  to  the  ex- 
tent of  $1560,  for  my  mother ;  wherefore  I  promise  to  pay 
her  $200  a  year,  as  long  as  she  lives,  provided  the  aggregate 
shall  not  exceed  the  $1560,  so  received  for  her.  Now  let  us 
assume  this  possible  meaning  of  the  words  '*  for  value  re- 
ceived," as  used  in  this  particular  contract,  and  do  we  not 
then  perceive  some  sense  in  the  statement  of  the  bond  of 
$6000,  made  in  the  handwriting  of  the  foreman  of  the  jury, 
in  1825,  which  possibly  got  into  the  hands  of  P.  C.  Cogge- 
shall ?    Do  we  not  see  that  this  balance  of  $1648  68  may 
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have  been  received  by  P.  O.  CoggeshaU  ?  This  would  ac- 
count reasonably  for  the  words  "value  received,"  to  wit,  by 
the  receipt  of  that  $1648  68 :  and  then  you  have  only  to  de- 
duct commissions  for  collecting  the  money,  and  you  have, 
within  the  merest  fraction,  the  very  sum  of  $1660,  for  which 
he,  P.  C.  Coggeshail,  bound  himself  to  pay  his  mother  by  in- 
stalments. Why  then  imagine  a  mere  executory  gratuity,  in 
this  case,  in  the  face  of  the  words  "for  value  received"? 

Now  then,  couple  the  intrinsic  evidence  of  the  contract 
with  the  foreman's  statement,  and  with  the  evidence  of  T. 
Williamson,  and  how  can  we  conclude  that  there  was  not 
evidence  of  valuable  consideration  to  support  the  verdict  ? 

Lastly,  on  the  head  of  consideration — turn  to  the  position, 
character,  and  circumstances  of  Mr.  CoggeshaU.  Circum* 
stances  are  often  strongly  in  corroboration.  When  a  man — 
a  lawyer  too — who  had  before  executed  his  last  will,  leaving 
but  little  estate — on  his  death  bed,  in  the  midst  of  his  family 
and  friends — instead  of  adding  a  codicil  to  his  will,  delibe> 
rately  executes  such  a  contract,  and  says  "for  value  receiv- 
ed," it  is  difficult  to  conclude  that  he  used  those  important 
words  as  a  mere  habitual  formula. 

I  most  infer  that  he  was  executing  some  family  trtist  and 
confidence,  known  and  confided  to  him,  rather  than  giving 
so  much  charity  out  of  his  small  estate,  away  from  a  wife 
and  eight  children.  For  myself,  I  must  say  that  from  the 
evidence  of  such  facts,  and  their  concurrence  with  the  posi- 
tion of  P.  C.  Coggeshail,  and  the  paper  itself,  I  am  well  sat- 
isfied with  the  verdict,  independent  of  the  force  of  moral 
views,  on  which  I  expresssed  an  opinion  last  Monday,  in 
ConvnCrs  v.  Grilbert. 

The  second  ground  of  appeal  presents  this  question:  was 
John  M.  Scriven  made  a  trustee  for  Rebecca  Coggeshail,  or 
is  he  only  a  stake-holder  or  agent  to  keep  the  paper  and 
see  to  the  performance?  If  trustee,  his  declarations  ought 
to  have  been  taken  as  evidence;  but  if  a  mere  stake-holder, 
or  agent,  in  fact,  they  were  properly  rejected  by  the  Court. — 
By  the  writing  P.  C.  Coggeshail  promised  to  pay  the  money 
to  Rebecca  Coggeshail.  "  But  this  note,"  &c.  he  finally  sub- 
•  joins,  "  is,  during  his  life,  to  be  kept  by  John  M.  Scriven,  to 
perform  the  trust  herein  contained."  These  words  must  be 
reconciled  to  the  promise  to  pay  to  Rebecca  Coggeshail,  for 
value  received  She  required  no  trustee;  and  in  order  to  re- 
concile the  two  clauses,  may  we  not  fairly  conclude,  in  the 
words  of  the  evidence,  "  this  note  is  to  be  kept  by  John  M. 
Scriven,"  i.  e.  as  an  agent  for  the  heirs  of  P.  C.  CoggeshaU, 
Co  whom  the  money,  more  or  less,  might  eventually  come,  as 
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weU  as  for  Mrs.  Rebecca  Coggeshall,  whose  legal  rights  weie 
instantly  vested  by  the  letter  of  the  contract,  but  who  was 
absent 

We  are  of  opinion  that  this  is  the  rational  construction. — 
The  other  construction  would  put  the  suit  of  Mrs.  Coggeshall 
out  of  Court — to  be  brought  by  Mr.  Scriven,  the  trustee:  an 
event  which,  at  this  late  day,  could  only  be  allowed  upon 
the  strictest  legal  right 

The  last  ground  is  upon  the  amount  of  the  verdict  Ought 
it  to  be  for  no  more  than  the  instalments  due  at  the  com- 
mencement of  the  action?  If  the  amount  of  $1660,  in- 
stead of  being  made  payable  by  instalments  annually,  had 
been  divided  into  as  many  special  notes,  instead  of  the 
instalments,  each  wiccessive  note  would  have  spoken  for 
itself;  and,  of  course,  none  could  have  been  recovered  but 
the  notes  due  at  the  issuing  of  the  writ.  But  is  not  the  con- 
tract before  the  Court  plamly  identical  with  the  one  I  have 
supposed — ^i.  e.  if  it  had  been  so  divided  into  different  notes. 
I  can  perceive  no  difference.  The  meaning  is  the  same,  and 
the  same  law  applies,  of  coiwse. 

It  follows  that  upon  this  ground  there  must  be  a  new  trial, 
unless  the  plaintiff  will  remit  from  the  verdict  the  amount  of 
such  instalments  as  became  payable  only  after  the  commence- 
ment of  the  action,  so  as  to  reduce  the  verdict  to  the  instal- 
ments due  before — and  it  is  so  ordered. 

Evans,  J.  Wardlaw,  J.  Frost,  J.  and  Withers,  J.  con- 
curred. 

O'Neall,  J.  I  concurred  as  to  the  question  of  considera- 
tion ;  but  I  thought  all  the  installments  due  at  the  trial  might 
have  been  very  properly  recoverable. 

New  trial  J  nisL 


The  State  v.  John  Sartor. 

Under  an  indictment  for  obstructing  a  highway,  there  ia  no  absolute,  lejg;al  ne- 
cessity for  a  survey,  if  the  case  can  be  made  sufficiently  plain  to  be  under- 
stood without  a  plat 

Although  the  indictment  for  obstructing  a  highway  be  at  conmion  law,  the  statr 
ute  as  to  roads  may  be  referred  to,  not  to  give  character  to  the  offence,  or  as 
evidence,  but  to  show  what  are  public  wajrs.  None  save  private  Acts  are  to  be 
gwen  in  evidence. 

Where  the  evidence  was  sufficient  to  satisfy  the  jury,  the  Court  will  not,  unless 
there  was  mnniftst  error,  intnfere  with  the  finding. 
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A  road  which  has  been  in  general  use  by  all  persons,  for  public  purposes,  for 
an  uninterrupted  period  of  twenty  years  or  more,  is  a  highway ^  for  obstructing 
which,  an  indictment  will  lie. 

TYied  before  Mr.  Justice  Evans,  at  Union,  luring  Term, 

1847. 

The  Presiding  Judge.    This  was  an  indictment  against 
the  defendant  for  obstructing  a  highway.    There  are  two  pub- 
lic roads  leading  from  Union  Court  House :  one  to  Hamilton's 
Ford,  on  Tyger  river,  the  other  to  Cook's  bridge,  on  the  same 
river.    Connecting  these  two  roads,  at  a  point  where  they  are 
about  two  or  three  miles  apart,  there  is  a  road  used  by  all  the 
neighborhood,  which  has  existed  for  more  than  60  years.    It 
is,  and  has  been,  as  far  back  as  the  witnesses  remembered, 
used  as  a  passage  from  one  road  to  the  other,  and  by  those  liv* 
ing  in  the  vicinity,  to  go  to  mill,  muster  and  church.    Where 
this  road  crosses  Tinker  creek,  the  defendant  has  lately  ob- 
structed it  by  brush  in  and  on  one  side  of  the  creek,  and  by  fen* 
cing  it  for  3  or  400  yards  on  the  other ;  so  that  no  one  can  now 
pass,  except  by  ascending  a  very  steep  hill,  and  along  a  lane 
not  more  than  six  feet  wide  in  some  places,  which  he  has  left 
on  the  line  between  him  and  Jas.  McJunkin,  who  is  the  pros^ 
ecutor.     This  road,  on  both  sides  of  Tinker  creek,  passes  over 
the  land  of  various  persons,  several  of  whom  have  changed 
the  road  when  it  suited  their  convenience,  and  without  objec- 
tion ;  but  in  every  case,  another  road  as  good,  and  not  farther, 
has  been  made  in  lieu  of  the  part  obstructed ;  and  in  one  in- 
stance the  road  was  changed  so  as  to  run  on  the  dividing 
line  between  two  proprietors,  each  giving  7  feet  of  his  land 
for  the  road.    On  the  west  side  of  the  creek,  the  road,  many 
years  ago,  diverged  to  the  right  of  where  it  ran  when  ob- 
structed, and  intersected  the  Cook's  bridge  road  160  yavds 
from  where  it  now  does.    This  was  done  by  the  prosecutor, 
or  those  who  owned  the  land.    Two  of  defendant's  witnesses, 
his  father  and  brother,  said  it  was  done  by  the  prosecutor, 
who,  when  he  cleared  up  to  his  line,  made  his  fence  across 
the  road,  without  making  any  road  around.    It  remained  in 
this  state  two  or  three  years,  without  any  road  leading  down 
to  the  ford  on  the  creek,  and  wagons  had  to  go  a  mile  or  more 
below  to  cross,  until  1841,  when  the  road  now  contended  for 
was  opened  on  the  defendant's  land  to  old  Major  McJunkin's 
house,  and  from  thence  to  the  Cook's  bridge  road.    But  seve- 
ral witnesses  on  the  other  side  scdd  there  had  always  been  a 
load  where  it  was  when  obstructed,  at  least  for  the  last  16 
or  20  years,  and  some  said  for  26  or  30  years.    I  thought, 
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from  the  evidence  of  Dr.  Young,  it  was  likely  that,  after  cross- 
ing Tinker  creek,  there  were  two  roads,  one  leading  through 
McJunkin's  field,  which,  in  process  of  time,  by  enlarging  the 
field,  has  been  totally  obstructed,  and  travelling  altogether  di- 
verted into  the  other.  It  appeared,  from  the  evidence,  that 
the  road  had  been  occasionally  worked  on  by  the  neighbors. 
One  witness,  Abram  McJunkin,  said  the  neighbors  worked 
on  the  ford,  and  for  a  mile  on  this  side ;  Dr.  Young  said  he 
had,  when  requested,  sent  his  hands  to  work  on  it ;  but  this 
had  not  been  often  done,  nor  was  the  work  extensive,  though 
sufficient  for  the  use  made  of  the  road.  There  was  no  pre- 
tence the  road  had  been  laid  out  by  any  public  authority,  or 
that  it  was  under  the  supervision  of  the  commissioners  of 
roads.  One  of  the  witnesses  said  he  thought  one-third  of 
the  whole  distance  of  the  road  had,  at  various  times,  been 
changed,  but  that  none  had  been  made  at  the  ford,  or  about 
it,  berore  the  obstruction  by  the  defendant.  Many  years  ago, 
the  land  at  the  ford  belonged  to  the  McJunkin  family ;  du- 
ring this  time,  some  of  the  family  made  bricks  in  the  road. 
This  fact  was  relied  on  as  proof  that  it  was  not  then  consid- 
ered a  public  road. 

I  charged  the  jury  that  it  was  not  essential  to  the  existence 
of  a  public  road,  that  it  should  be  laid  out  by  public  authori- 
ty, or  worked  on  under  the  orders  of  a  commissioner  of  roads. 
These  thoroughfares  in  common  use,  connecting  the  great 
public  roads,  used  by  a  neighborhood,  and  kept  in  repair  by 
those  who  use  them,  were  recognized  hy  the  old  Acts  of  the 
Legislature.  They  might  be  laid  out  like  other  highways, 
or  they  might  exist  by  prescription.  In  cases  of  prescription, 
(and  this  road,  if  public,  was  one  by  prescription,)  the  use 
must  be  general,  and  of  more  than  20  years'  continuance. 
That,  as  in  the  case  of  a  private  way,  the  mere  use  of  a  road 
over  woodland  would  not  give  a  right  The  use  must  be  ad- 
verse, accompanied  by  acts  which  showed  the  use  was  claimed 
as  a  right,  and  not  by  the  permission  of  the  owner — such  as 
working  on  it  and  keeping  it  in  repair.  The  nature  of  the 
use,  I  also  told  the  jury,  might  be  indicated  by  the  acts  of  the 
owner  of  the  soil,  as  if,  instead  of  shutting  it  up  when  he 
cleared  the  land,  he  had  made  a  lane  along  it,  or  if  he  closed 
it  up  by  making  another  road  09  good^  as  a  substitute,  in 
the  course  of  the  argument,  the  defendant's  counsel  charac- 
terized it  as  a  floating  road.  On  this  point,  I  told  the  jury 
that  if,  during  the  whole  period  of  20  years,  which  was  neces- 
sary for  a  use  to  ripen  into  a  right,  the  owner  or  owners  of  the 
soil  had  changed  it  at  their  pleasure,  without  regard  to  any 
supposed  public  right,  such  a  use  ought  to  be  regarded  as 
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merely  permissive.  But  where  the  right  was  fully  estab- 
lished by  20  years'  prescriptive  use,  these  slight  changes, 
which  did  not  materially  affect  the  identity  of  the  way,  ought 
not  to  affect  the  right,  especially  if  accompanied  with  acts 
which  showed  a  recognition  of  the  public  right,  such  as  open- 
ing another  equally  good  and  convenient  way.  The  charac- 
ter of  this  road,  from  these  directions,  as  to  the  law  and  the 
facts  of  the  case,  it  was  left  to  the  jury  to  decide.  The  de- 
fendant was  found  guilty. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds : 

1st.  Because  the  road  was  not  a  public  road,  and  was  not, 
in  any  way^  under  the  superintendence  or  jurisdiction  of  the 
commissioners  of  the  roads,  or  any  public  authority,  being  a 
mere  private  way,  for  which  an  indictment  would  not  lie. 

2kl.  Because  the  road  had  never  been  worked  on  in  any 
way  or  manner  differing  from  the  ordinary  private  ways  in 
and  about  every  man's  plantation  in  the  country,  and  had 
been  changed  at  the  will  and  pleasure  of  those  owning  the 
hmd  over  which  it  had  run. 

3d.  Because  there  was  no  sufficient  evidence  of  the  use  of 
the  road  by  the  public,  to  authorize  the  presumption  of  a  grant 
or  a  dedication  to  public  use,  by  the  public. 

4th.  Becjiuse  his  Honor  said  to  the  jury,  that  they  might 
presume  that  the  public  had  acquired  a  right  to  the  use  of 
the  road,  from  the  evidence  offered ;  whereas,  it  is  submitted, 
on  the  |Murt  of  the  defendant,  that  there  was  no  sufficient  evir 
dence  to  warrant  any  such  presumption. 

6th.  Because  there  should  have  been  a  survey  and  plat, 
showing  what  part  of  the  road  now  runs  over  the  old  bed, 
and  where  it  had  been  changed,  as  it  was  a  mere  floating 
road  or  path,  having  run  here  and  there  and  every  where, 
with  no  fixed  location. 

6th.  Because  the  indictment  was  at  common  law,  as  was 
stated  by  the  counsel  for  the  State,  and  appeared  from  the 
indictment ;  and  still  the  Solicitor,  in  his  argument,  read  the 
statute  as  to  our  roads,  and  insisted  on  the  same,  and  his 
Honor  pursued  the  same  course  in  his  charge  to  the  jury ; 
whereas,  it  is  submitted,  the  statute  ought  not  to  have  been 
refmred  to  in  the  argument,  nor  iif  his  Honor's  charge,  as  the 
statute  had  not  been  given  in  evidence,  and  could  not  apply, 
as  the  indictment  was  at  common  law. 

A.  W.  Thomson,  for  the  motion,  cited  5  Bac.  Abr.  48, 
and  3  Jacob's  Law  Die.  401 — title,  Indictment ;  Act  of  1721, 
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9  Stat.  Lar.  66,  sec,  22,  and  Act  of  1741,  9  Stat.  Lar.  127  and 
128,  sec.  6  and  6,  and  Act  of  1817,  9  Stat.  Lar.  492,  sec.  21, 
and  same  Act,  493,  sec.  26,  and  491,  sec.  18 ;  Act  of  1768,  9 
Stat.  Lar.  225,  sec.  1 ;  Act  of  1825,  9  Stat.  Lar.  559,  sec.  5 ; 
Act  of  1830, 9  Stat.  Lar.  293,  sec.  4 ;  Act  of  1788,  9  Stat.  Lar. 
311,  sec.  13 ;  Act  of  1796,  9  Stat  Lar.  372,  sec.  50 ;  Act  of 
1797,  9  Stat.  Lar.  379,  sec.  33 ;  Act  of  1825,  9  Stat.  Lar.  566, 
sec.  31 ;  5  Call's  Rep.  548 ;  3  Curtis'  Dig.  363,  sec.  370;  State 
V.  Gregg,  2  Hill,  378 ;  Smith  v.  Kinard,  2  Hill,  644  (note) ; 
1  Russell  on  Crimes,  60;  Nash  v.  Peden,  1  Spears,  17;  3 
Kent's  Com.  19 ;  1  Camp.  Eq.  in  Roscoe's  Crim.  Ev.  451  and 
'  452 ;  Harrington  v.  Comers  of  Roculs,  2  McC.  400 ;  State  v. 
Delesseline,  1  McCord,  52  and  64 ;  2  Hilliard  on  Real  Prop- 
erty, 35  ;  Arch.  Cr.  Ev.  607 ;  Rex  v.  Leak,  (inhabitants  of)  5 
Bar.  and  A.  469 ;  3  Pick.  408 ;  State  v.  Randal,  1  Strob. 
410 ;  2  Haywood,  301. 

Dawkins,  Solicitor,  contra,  cited  Act  of  1741 — Ex  parte 
Withers,  3  Brev.  83 ;  State  v.  Mohley,  1  McMul.  44 ;  Cuthr 
bert  V.  Lawton,  3  McC.  194. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 
Upon  the  5th  ground  of  appeal,  it  may  b^  remarked,  that 
there  is  no  absolute  legal  necessity  for  a  survey.  It  is  only 
proof  which  the  parties  may  or  may  not  resort  to,  as  they 
think  proper.  If  the  case  can  be  made  sufficiently  plain  to  be 
understood,  without  a  plat,  tliere  is  no  use  in  a  survey.  On 
this  occasion  that  seems  to  have  been  done.  As  to  the  6th 
ground,  it  cannot  be  necessary  to  do  more  than  to  remark 
that  the  offence  charged  against  the  defendant  is  not  created 
by  statute :  it  exists  at  common  law.  The  statute  law  was 
referred  to,  not  to  give  character  to  the  oflfence,  but  to  show 
what  were  public  ways.  There  was  no  more  necessity  to 
notice  the  statutes,  in  the  indictment,  than  there  would  have 
been  to  have  cited  the  Book,  Chapter  and  Section  in  Haw- 
kin's  Pleas  of  the  Crown,  in  which  is  described  Highways. 
So  too,  as  the  law  of  the  land,  the  statutes  could  be  referred 
to  by  the  Solicitor  and  the  Judge,  without  being  given  in  evi- 
dence. None  save  private  Acts  are  to  be  given  in  evidence. 
,  The  third  and  part  of  the  second  ground  depend  upon  the 
^  evidence,  and  as  that  satisfied  the  jury,  the  Court  will  not, 
*  unless  there  was  manifesF  error,  interfere  with  their  finding. 
The  residue  of  the  grounds  challenge  the  correctness  of  the 
ruling  of  the  Judge  below,  that  this  road,  connecting,  as  it 
does,  two  Dublic  highways,  if  it  had  been  used  for  twenty 
years,  by  all  persons  having  occasion  to  pass  over  it,  for  pub- 


APPEALS  AT  LAW.  65 

Siate  V.  Sartor. 

He  purposes,  and  had  been  kept  in  repair  by  tl^ose  interested 
in  it,  was  a  public  road,  for  the  obstruction  of  which  an 
indictment  for  a  nuisance  would  lie.  The  main  objection  to 
this  ruling,  as  I  understand  the  argument  of  the  defendant's 
counsel,  is,  that  a  public  way  cannot  arise  by  prescrip^on. 
There  is  certainly  no  ground  in  law  on  which  this  proposi- 
tion can  be  maintained.  It  is  true  the  public  right  arising 
from  user  does  not  arise  from  adverse  use.  It  is  the  presump- 
tion, from  lapse  of  time,  that  the  owners  of  the  land  over 
which  such  a  road  runs,  have  dedicated  the  way  to  the  public 
use.  One  of  the  cases  on  which  the  zealous  counsel  for  the 
defendant  relied,  may  be  cited  as  an  illustration  of  this  prin- 
ciple. The  CommonweaUh  v.  Jdmeshow,  3  Pick.  409,  was 
an  indictment  for  obstructing  a  town  way«  It  seems  that, 
by  a  statute  of  Massachusetts,  town  ways  can  only  be  treated 
as  highways  when  laid  out  by  the  authority  of  the  select- 
men of  the  town.  In  that  case  the  way  rested  on  prescrip- 
tion, and  was  therefore  held  to  be  private.  Bttt  in  that  very 
case  Judge  Morton  took  occasion  to  state  the  principle,  to  dis- 
prove which,  it  was  cited.  He  said,  "ways  of  various  kinds 
may  be  proved,  not  only  by  prescription,  but  by  a  continued 
use  of  them  for  a  period  much  within  the  memory  of  man. 
And  it  cannot  be  doubted  that  public  highways  may  be 
shown,  by  evidence  of  a  user,  as  well  as  by  the  record  of 
their  laying  out."  In  2d  Smith's  Leading  Cases,  136,  the  prin- 
ciple is  stated,  in  reference  to  the  mode  in  which  a  highway 
is  created,  in  the  following  words: — "except  where  this  is 
done  by  the  express  enactment  of  the  Legislature,  it  derives 
its  existence  from  a  dedication  to  the  pubUc,  by  the  owner  of 
the  land  over  which  the  highway  extends,  of  ^  right  of  pas- 
sage over  it ;  and  this  dedication,  though  it  be  not  made  in 
express  temvs,  as  it  indeed  seldom  is,  may  and  will  be  «pre- 
sumed,  from  an  uninterrupted  use  by  the  public  of  the  right 
of  way  claimed."  These  authorities,  without  adding  others, 
which  could  be  easily  done,  are  amply  sufficient  to  show 
that  a  public  way  may  arise  by  prescription,  which  is  but 
another  name  for  the  presumption  of  a  grant  to  the  State,  by 
dedication.  Three  classes  of  ways  exist  in  South  Carolina : 
1st,  Highways,  such  as  the  great  market  and  cross  roads 
kept  in  repair  by  public  authority ;  2d,  Private  paths,  as  they 
are  termed  in  our  Acts  of  the  Legislature,  which  are  used  for 
public  purposes,  diverging  from  or  crossing  the  highways, 
and  are  free  and  common  to  all  people,  and  are  not  by  law 
to  be  kept  in  repair  by  the  whole  body  of  the  people,  but  only 
sHch  as  may  be  interested  in  them,  or  the  keeping  in  repair 
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of  which  is  entirely  voluntary ;  3d,  Private  ways.  The  (wo 
first,  highways  and  private  paths,  may  arise  either  from  ex- 
press enactment,  or  by  being  laid  out  by  some  lawful  author* 
ity,  or  by  a  user  for  twenty  years  or  more.  Many  of  the 
great  roads  in  South  Carolina  began  in  the  Judian  trails,  or 
paths,  and  I  think  it  would  be  difficult  to  find  Acts  of  the 
Legislature,  or  orders  of  the  County  Courts,  or  Commission- 
ers of  the  Roads,  directing  them  to  be  laid  out.  The  true 
test  is  in  the  general  use,  by  all  persons,  for  public  purposes, 
for  an  uninterrupted  period  of  twenty  years  or  more.  In  one 
respect,  I  think,  there  is  a  great  difierence  as  to  the  evidence 
from  which  a  dedication  to  public  use  may  be  presumed,  and 
prescription  for  a  private  way.  In  the  latter  no  such  right 
can  arise  in  woodland,  without  some  unequivocal  act  of  ad- 
verse right,  such  as  cutting  out  the  road,  or  repairing  it. 
The  reason  of  that  is  obvious — a  private  way  is  an  easement 
in  favor  of  another,  in  derogation  of  the  rights  of  the  owner ; 
and  hence  is  not  to  arise  without  clear,  unequivocal  proof  of 
such  facts  as  will  give  the  right  from  the  owner  to  the  claim- 
ant. In  the  case  of  a  public  way,  every  nlan  holds  his  land 
subject  to  the  right  of  the  State  to  lay  out  roads  over  it  for 
public  purposes.  This  being  so,  if  the  way  be  found  to  exist 
long  enough  to  presume  a  dedication,  the  right  to  regard  it 
as  public,  if  its  other  characteristics  be  found,  is  made  out. 
It  is  very  true,  that  if  a  road  be  worked  upon  and  kept  in  re- 
pair by  the  Commissioners,  it  is  satisfactory  evidence  that  it 
IS  a  highway :  but  if  it  be  not  worked  on  by  them,  it  does 
not  follow  that  it  may  not  still  be  considered  a  pubhc  road. 
The  case  of  the  State  v.  Mobley,  1  McMull.  44,  is  an  in- 
stance :  there  the  road  was  not  worked  by  the  Commission- 
ers, yet  as  it  was  laid  out  by  the  public  authority,  and  had 
been  an  open  road  since  '98,  some  persons  voluntarily  work- 
ing on  it,  and  it  was  used  by  the  neighborhood,  it  was  held 
to  be  a  public  road,  for  the  obstruction  of  which  an  indict- 
ment would  lie.  Unless  this  was  the  law,  bad  indeed  would 
be  the  condition  of  neighborhoods  and  conmiunities  to  whose 
convenience  these  ancient  ways  are  so  essential.  Any  ill- 
natured  roan  could  obstruct  such  a  way,  and  the  matter  could 
not  be  redressed.  For  an  action  at  the  instance  of  an  indi- 
vidual or  individuals  will  not  lie.  The  public  character  of 
the  way  destroys  the  private  action.  The  advantage  of  the 
proceeding  by  indictment  is  obvious.  The  public  right  is 
tried  and  the  nuisance  removed  by  one  case,  in  which  the 
defendant  has  all  the  means  of  defence  which  he  could  have 
in  a  private  action.    The  only  thing  he  can  complain  of  is, 
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that  he  is  not  pennitted  the  enjoyment  of  the  selfish  advan- 
tage of  occnp3ring  his  domain  to  the  great  detriment  of  the 
pe^e,  with  precious  little  profit  to  himself. 
The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  Frost,  J,  and  Withers,  J. 
concurred. 

Wardlaw,  J.  concurred  in  the  result. 
Motion  dismissed. 


Rebecca  Reed  v.  Richard  E,  Kennedy. 

The  widow  of  a  deceased  joint  tenant  is  entitled  to  dower  in  his  portion  of  any 
land  held  by  him  in  joint  tenancy,  daring  their  coverture. 

Before  Mr.  Justice  Evans,  at  Chester^  Spring  Term^  1847. 

This  was  an  action  for  dower.  The  demandant  claimed 
as  the  widow  of  Zachariah  Reed.  It  appeared  from  the  evi- 
dence that  from  1804  to  1816,  Zach.  Reed  and  Joseph  Reed 
carried  on,  in  co-partnership,  a  mercantile  business.  During 
the  continuance  of  their  business  they  purchased  seversu 
tracts  of  land,  and  paid  for  them  out  of  the  partnership  funds. 
Amongst  others,  they  bought  the  land  in  controversy,  of  one 
Elliott,  who  executed  a  deed  to  them  jointly,  dated  5th  Oc- 
tober, 1806.  It  remained  their  joint  property,  until  after  the 
dissolution,  when  Zach.  Reed,  in  consideration  of  $6000, 
conveyed  this  tract  and  another  to  Joseph  Reed,  28th  Janusr 

2, 1817.  This  deed  purports  to  convey  the  whole,  but  in 
e  clause  f warranty^  something  is  said  about  "  his  part  or 
share.'*  Tne  deed  is  without  seal.  The  defendant  claims 
under  Joseph  Reed. 

On  the  part  of  the  defendant  it  was  contended,  1st.  That 
this  being  partnership  property,  should  be  considered  as  per- 
sonalty. 2d,  That  the  two  Reeds  were  joint  tenants,  and 
that  by  the  common  law,  a  widow  of  a  deceased  joint  tenant 
could  not  be  endowed. 

Thb  Pbesiding  Judge  said — I  did  not  think  either  propo- 
sition could  be  maintained.  There  is  a  case  in  2d  D^aus- 
sure's  Reports  which  gives  some  countenance  to  the  said  pro- 
position, but  equity  is  sometimes  governed  by  peculiar  rules. 
In  law  land  is  never  regarded  as  personal  estate. 

The  reason  why  a  widow  cannot  be  endowed  of  an  estate 
in  joint  tenancy,  is  that  the  whole  estate  belongs  to  the  sur- 
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vivor ;  but  this,  the  right  of  survivorship,  is  taken  away  by 
the  Act  of  1791.  An  estate  in  joint  tenancy  is  now  an  es- 
tate of  inheritance,  and  I  can  see  no  reason  why  a  widow 
shall  not  have  dower  in  it,  as  in  other  estates  of  inheritance. 

I  did  not  consider  that  there  was  any  estoppel,  so  as  to 
prevent  Joseph  Reed  and  those  who  claimed  under  him,  from 
averring  that  Zach.  Reed  was  only  a  joint  tenant,  and  not 
the  owner  of  the  whole  land.  I  therefore  charged  the  Jury 
that  the  demandant  was  entitled  to  dower  in  one  half  of  the 
land,  and  they  found  accordingly. 

The  defendant,  R.  E.  Kennedy,  appealed  from  the  instruc- 
tions of  his  Honor  to  the  jury,  and  the  verdict  of  the  jury, 
and  moved  the  Court  of  Appeals  for  a  new  trial,  on  the  fol- 
lowing grounds : 

1st.  Because  the  land  was  held  by  Z.  Reed,  the  husband 
of  the  demandant,  and  Joseph  Reed,  as  joint  tenants,  until 
Z.  Reed  relinquished  his  interest  in  the  land,  which  was  not 
such  a  seizen  by  Z.  Reed,  as  to  entitle  the  demandant,  bis 
widow,  to  dower,  and  the  jury  should  have  been  so  in- 
structed. 

2d.  Because  the  land  was  purchased  by  Joseph  Reed  and 
Z.  Reed,  with  profits  of  a  mercantile  establishment,  in  which 
they  were  partners,  and  was  held  by  them,  as  partners,  until 
they  dissolved,  when  the  land,  with  the  other  property  of  the 
firm,  was  divided,  and  the  land  in  question  taken  by  Joseph 
Reed ;  it  should,  therefore,  have  been  held  and  decided  to  be 
in  the  nature  of  personal  estate,  and  the  demandsint,  there- 
fore, not  entitled  to  dower  in  the  land. 

The  demandant  also  appealed,  on  the  ground  that  she  was^ 
or  is,  entitled  to  dower  in  the  whole  of  the  tract  of  land,  as 
Joseph  Reed,  imder  whom  the  defendant  claimed,  having  ac- 
cepted a  deed  from  Z.  Reed,  the  husband  of  the  demandant, 
and  having  held  under  that  deed  for  more  than  twenty  years, 
is  estopped  from  denying  title  in  Z.  Reed. 

2d.  Because  Joseph  Reed,  having  held  undelr  the  deed 
from  Z.  Reed  for  more  than  ten  years,  the  land  out  of  which 
dower  is  now  demanded,  gave  him  a  perfect  title  under  that 
deed,  and  he  is  estopped  from  denying  title  in  Z.  Reed. 

Gregg,  for  the  motion — cited  Act  of  1791,  Stat.  L.  163: 
Acts  of  1734  and  1748 ;  1  Treadway,  90 ;  HilUaid  on  Real 
Est.  151 ;  Mayhury  v,  Brien^  15  Peters  Rep.  21 ;  Roper  on 
Hus.  and  Wife,  363;  9  Law  Lib.  37. 

Wright,  con^a— cited  Dy.  343;  Shep.  Touch.  128  j 
Coke  Lyt.  224;  2  Bac.  Abridg.  366,  title  Dower ;  Park  on 
Dower,  38,  note;  2  BIk.  Com.  186 ;  Preston  on  Estates,  136 ; 
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Perkins,  sec.  500;  Fmney  v.  Holbrooke  4  Mass.  Rep.  666; 
Coles  V.  Coles  J  16  Johns.  169 ;  11  Mass.  Rep.  469,  and  the 
cases  there  cited ;  2  Yerger's  Rep.  20 ;  Park  on  Dower,  11 
Law  Lib.  20 ;  17  Wend.  164 ;  6  Johns.  290. 

A.  W.  Thomson,  contra — cited  4  Kent's  Com.  37 ;  2  Da- 
na's Rep.  186 ;  Winn  v,  Elliott,  Hardin's  Rep.  482 ;  1  Wheel- 
er's Amer.  Eq.  Dig.  296,  sec.  4,  and  p.  298,  sec.  29 ;  I^nir 
phries  v.  Lewis,  4  Munroe's  Rep.  341 ;  2  Jacob's  L.  Die.  440. 

Dawkins,  for  the  motion — cited  Act  of  1791,  6  Stat.  L. 
152 ;  Richardson  v.  WyaXt,  2  Des.  E.  R.  471 ;  Potter  v. 
Wheeler,  13  Mass.  Rep.  604. 

Evans  J.  delivered  the  opinion  of  the  Court. 

There  is  no  doubt  that  by  the  common  law  a  wife  was  not 
entitled  to  dower  in  land  of  which  the  husband  was  seized 
in  joint  tenancy.  In  Park  on  Dower,  11  Law  Lib.  38,  it  is 
said,  in  relation  to  cases  where  the  husband  had  aliened  in 
his  lifetime,  '^By  analogy  to  the  cases  of  estates  determina- 
ble on  condition,  or  by  title  paramount,  it  might  have  been 
supposed  that  the  title  to  dower  would  have  been  held  sub- 
ject only  to  be  defeated  by  survivorship,  for  there  is  no  essen- 
tial quality  in  the  nature  of  a  joint  tenancy  which  would  ex- 
clude the  attachment  of  dower  ab  initio.  But,  for  reasons 
which  it  is  now  difficult  to  discover,  a  distinction  was  admit- 
ted between  the  eflTects  of  different  modes  by  which  an  es- 
tate may  become  defeated ;  and  while,  in  most  instances,  the 
title  to  dower  was  held  to  attach,  subject  only  to  be  deter- 
mined by  the  avoidance  of  the  estate  out  of  which  it  was, 
claimed,  in  others,  the  mere  possibility  of  avoidance  was 
held  to  avoid  the  title  to  dower,  ab  initio.  This  being  the 
principle  adopted,  as  to  the  possibility  of  survivorship  upon 
a  joint  seizin,  it  was,  at  a  very  early  period,  determined,  that 
if  one  joint  tenant  alien  his  share,  his  wife  shall  not  be  en- 
dowed, notwithstanding  the  possibility  of  survivorship  is  de- 
stroyed by  the  severance."  This  I  suppose  would  have  been 
the  settled  law  of  this  State,  if  the  common  law  had  remain- 
ed unchanged  by  statute.  By  an  Act,  passed  in  1734,  a  joint 
tenant  may  devise  his  share  of  the  estate,  and  by  an  Act  of 
1748  he  was  authorized,  by  application  to  a  Court,  to  have 
partition  made,  without  the  consent  of  his  co-tenant  Before 
that  time,  partition  could  only  be  made  by  assent. 

By  one  of  the  clauses  of  what  is  usually  called  the  distri- 
bution Act,  passed  in  1791,  (6  Stat.  163,)  it  is  enacted  that 
"  where  any  person  shall  be  seized,  at  the  time  of  his  death,  of 
any  estate  in  joint  tenancy,  the  same  shall  be  adjudged  to  be 
severed  by  the  death  of  the  joint  tenant,  and  shall  be  distri- 
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butable,  as  if  the  same  had  been  a  tenancy  in  conunon."  By 
this  Act  it  is  clear  that  the  right  of  survivorship  is  taken 
away.  It  is  said  by  Preston,  in  his  treatise  on  Estates,  that 
a  joint  tenant  is  seized  of  the  whole,  for  the  purposes  of  ten- 
ure and  survivorship,  and  of  part,  for  the  purposes  of  forfeit- 
ure and  alienation.  But  as  the  Act  of  1791  has  taken  away 
the  right  of  survivorship,  I  presume  a  joint  tenant  can  be 
now  considered  as  sized  of  the  whole,  for  the  purpose  of  ten* 
ure  alone.  Under  this  statement  of  the  law,  the  question 
presented  in  this  case,  is  whether  the  demandant  is  entitled 
to  dower  in  the  estate  which  her  husband,  in  his  lifetime^ 
aliened  to  his  co-tenant.  Blackstone  says,  (2 Com.  131,)  ''the 
wile  shall  be  endowed  of  all  lands  and  tenements  of  which 
the  husband  was  seized  in  fee  simple  or  fee  tail,  at  any  time 
during  the  coverture,  and  of  which  any  issue  which  she 
might  have  had,  might  by  possibility  have  been  heir;"  and 
in  this  definition  Littleton  and  Coke,  and  all  the  authorities, 
agree.  An  estate  in  fee  simple  is  one  which  descends,  on  the 
death  of  the  owner,  to  his  heirs  at  law.  When,  therefore, 
the  Act  of  1791  declares  that  on  the  death  of  a  joint  teiiant 
his  share  shall  be  distributable  as  a  tenancy  in  common,  it, 
in  effect,  converted  what  before  was  only  an  estate  for  life, 
with  a  possibility  of  survivorship,  into  an  absolute  fee  simple 
estate. 

Was  not  the^  estate  which  Zachariah  Reed  had  in  these 
lands  exactly  siich  an  estate  as  the  wife  is  dowable  of,  accor- 
ding to  Blackstone's  definition  ?  It  was  an  estate  in  fee  sim- 
ple, and  might  descend  to  his  wife's  issue,  as  an  inheritance. 

After  stating  that  where  the  seizin  is  but  for  an  instant,  to 
enable  the  husband  to  convey  the  estate,  it  is  said,  in  2  Blac. 
Com.  132,  the  widow  may  be  endowed  of  all  her  husband's 
lands  and  tenements,  under  the  restrictions  above  mentioned, 
unless  there  be  some  special  reasons  to  the  contrary.  Now 
the  special  reason  given  in  all  the  cases,  why  a  widow  shall 
not  be  endowed  of  a  joint  tenancy,  is  that  the  surviving  joint 
tenant,  being  already  seized  of  the  whole,  is  in,  by  pnor  title 
to  that  which  the  law  casts  upon  her;  and  the  same  reason 
is  given  why  the  heir  of  the  deceased  tenant  cannot  take  by 
inheritance.  When,  therefore,  the  Act  of  1791  restores  the 
heir  to  the  inheritance,  does  it  not  necessarily  restore  the 
widow  to  her  dower,  as  the  reason  for  excluding  both  is  pre- 
cisely the  same?  In  Haughabau^h  v.  Howell,  1  Tread.  90. 
one  of  the  Judges,  (Bay^)  sSter  statmg  that  the  survivor  wonla 
take  to  the  exclusion  ot  the  heir  of  the  deceased  tenant,  says. 
very  properly,  I  think,  that  "  it  is  the  same  with  dower  f  ana 
then  goes  on  to  express  the  opinion  that  the  primogeniture 


APPEALS  AT  LAW.  71 

Heed  V.  Kennedy. 

Act  had  effectually  provided  against  the  recurrence  of  the 
evil  in  future.  It  is  not  pretended  that  the  Act  of  1791  does, 
in  express  words,  give  dower  to  the  widow,  as  it  does  the  in- 
heritance to  the  heir.  But  all  the  rules  of  the  conunon  law 
are  founded  on  reason,  and  it  is  a  principle  of  universal  ap- 
plication, that  where  the  reason  of  a  rule  of  law  has  ceased, 
the  rule  no  longer  exists.  If  the  Jus  accressendi  be  the  only 
impediment  in  the  way  of  the  widow's  taking  dower,  when 
that  is  removed,  and  the  estate  becomes  such  as  all  the  au- 
thorities agree  Uie  wife  is  dowable  of,  I  can  see  no  reason  for 
excluding  her.  It  is  certainly  no  satisfactory  reason  to  say 
she  is  not  entitled  by  the  common  law,  when  the  reason  'for 
excluding  her  no  longer  exists :  the  only  impediment  has 
been  entirely  removed.  I  have  been  imable  to  find  any  case 
in  which  the  que^on  has  been  decided,  whether  the  wife  is 
entitled  to  dower  when  the  jus  ctccressendi  has  been  taken 
away  by  statute ;  but  I  find  that  on  account  of  this  right  of 
survivorship,  estates  in  joint  tenancy  have  not  been  much  fa- 
vored in  court  In  some  cases  the  estate  itself  has  been  de- 
nounced in  harsh  terms,  and  in  every  case  the  courts  have 
leaned  against  construing  deeds  and  wills  as  creating  joint 
tenancy,  where  they  could  be  construed  as  creating  tenancies 
in  conunon. 

So  essential  is  the  jus  <iccressendi  to  the  existence  of  an 
estate  in  joint  tenancy,  that  some  authors  have  doubted  whe- 
ther they  could  be  separated.  Blackstone  says,  (2  Com.  184,) 
the  jus  accressendi  ought  to  be  mutual ;  which,  I  apprehend, 
Ik  the  reason  why  neither  the  king  or  a  corporation  can  be  a 
joint  tenant  with  a  private  person.  For  here  is  no  mutuality : 
the  private  perscm  has  no  chance  of  being  seized  of  the 
entirety,  by  benefit  of  survivorship.  But  the  accuracy  of 
this  is  questioned  by  Christian,  his  editor,  in  a  note.  In  a 
note  to  4  Kent,  37,  it  is  said,  ^In  Indiana  a  joint  tenant's  es- 
tate is  abolished  by  statute ;  so  in  Kentucky,  {Davis  v.  Lo- 
ganj  9  Dana,  186,)  because  the  jtM  accressendi  is  abolished ; 
and  there  is  no  good  reason  why  this  should  not  be  the  ccm- 
sequence  in  every  State,  where  the  doctrine  of  survivorship 
in  joint  tenancy  is  abolished."  The  case  of  Davis  v.  Logan 
I  have  not  seen.  In  Holbrook  v,  Finney ^  5  Mass.  R.  666,  the 
question  was  whether  the  wife  should  have  dower  in  land 
conveyed  to  the  husband,  who  simultaneously  mortgaged  it 
to  the  Rrantor.  In  that  case  the  Court  held  that  she  was  not 
entitled  ;  but  Chief  Jus.  Parsons  said  that  "  by  an  Act,  pass- 
ed in  1783,  which  had  been  repealed,  but  was  of  force  when 
these  conveyances  were  executed,  the  right  of  survivorship 
was  taken  away  among  joint  tenants,  and  had  enacted  that 
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on  the  death  of  the  joint  tenant,  the  joint  estate  of  which  he 
was  seized  should  descend  to  his  heirs.  In  consequence  of 
these  provisions,  the  wife  of  a  joint  tenant  is  dowable,  as,  on 
the  death  of  the  husband,  there  could  be  no  survivor  who 
would  be  in  on  a  title  paramount  to  her  claim  of  dower." — 
Park,  in  his  treatise  on  Dower,  p.  39,  in  a  note,  says,  "It  is 
impossible  to  assign  any  reason  why  dower  should  not  at- 
tach, subject  to  survivorship,  but  for  the  possibility  necessari* 
ly  incident  to  a  joint  estate ;"  and  at  p.  oO,  note  m.  it  is  said 
that  the  idea  of  the  nonattachment  of  dower  on  a  joint  ten- 
ancy, is  the  result  rather  of  the  change  of  title  produced  by 
the  survivorship,  than  of  any  original  disability  of  a  joint 
seizin  to  confer  such  a  title,  might  be  supported  by  several 
passages  in  the  old  books.  I  have  not  found  any  case  where 
an  intimation  of  an  opuiion  is  given  that  the  wife  is  excluded 
jfrom  dower,  for  any  other  reason  than  that  the  survivor's 
prior  title  excluded  her's.  I  think,  therefore,  I  may  fairly  con- 
clude that  when  the  grand  incident,  as  Jtlackstone  calls  it, 
the  Jus  accressendL  is  taken  away,  there  is  nothing  remain- 
ing m  the  nature  oi  the  estate,  which  will  preclude  the  wife's 
dower  from  attaching  on  the  estate. 

I  do  not  mean  to  say,  nor  is  it  necessary  to  the  decision  of 
this  case,  that  the  estate  in  joint  tenancy  is  abolished  by  the 
Act  of  1791.  The  words  of  the  Act  are  "Where  any  person 
shall  be  seized  at  the  time  of  his  death,"  &c.  which  may 
seem  to  contemplate  the  existence  of  that  estate  up  to  the 
death  of  the  tenant.  I  think  it  is  very  clear  that  the  several 
Acts  referred  to  have  taken  away  all  its  incidents,  except 
those  which  relate  to  the  tenure.  These  may  perhaps  re- 
main— such  as  that  joint  tenants  may  sue  or  be  sued  jointly. 
In  all  other  respects  an  estate  in  joint  tenancy  is  now  an  es- 
tate of  inheritance,  and  subject  to  all  the  incidents  of  that 
estate.  This  was  the  only  question  about  which  any  serious 
argument  was  made  at  the  bar.  On  the  others  it  is  not  ne- 
cessary to  express  any  opinion. 

The  motion  is  dismissed. 

Richardson,  J.  O'Neall,  J.  Wardlaw,  J.  Frost,  J. 
and  Withers,  J.  concurred. 
Motion  dismissed. 
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Aay  obitnictioii  of  lawful  process,  whether  it  be  by  active  means,  or  the  omis- 
sion of  a  legal  doty,  is  an  indictable  offence,  (4  Bla.  Com.  129.)  But  the  in- 
dictment most  show  what  the  process  was;  that  it  was  legal,  and  in  the 
hands  of  a  proper  officer,  and  the  mode  of  obstruction. — (2  Chit  C.  L.  134.) 

Wheie,  in  an  indictment  for  assaulting  and  resisting  a  deputy  sheriff  in  the  exe- 
cution of  his  duty,  the  obstruction  was  alleged  indefinitely  and  insufficiendy, 
bot  there  was  nothing  in  the  allegation  concerning  it,  from  which,  in  any  way, 
a  justification  of  the  assault  could  be  inferred,  the  Court  kdd  that  the  allega- 
tion of  the  obstruction  might  be  regarded  as  mere  surplusage,  and  suffered  the 
indictment  to  stand,  as  an  ordinary  indictment  for  an  assault,  without  a  batte- 
ry, i:^n  an  officer,  in  the  execution  of  his  duty. 

Before  Mr,  Justice  Frost,  eU  Chesterfield,  Spring  Term^ 

1847. 

The  State  op  South  Carolina,  (  m^ ,  .. 
Chesterfield  District.  \  ^  ^  ^^^^ 

At  a  Ck>urt  of  General  Sessions  begun  to  be  holden  in  and 
for  the  District  of  Chesterfield,  in  the  State  of  South  Caroli- 
na, at  Chesterfield  Court  House,  in  the  District  and  State 
aforesaid,  on  the  first  Monday  in  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-six. 

The  jurors  of  and  for  the  District  of  Chesterfield,  in  the 

State  aforesaid,  that  is  to  say, 

upon  their  oaths,  present.  That  Reuben  Haiiey,  Peter  Haiiey, 
and  Stephen  Brock,  on  the  twenty-sixth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-six, 
with  force  and  arms,  at  Chesterfield  Court  House,  in  the  Dis- 
trict and  State  aforesaid,  in  and  upon  one  John  Trantham, 
then  being  a  deputy  sheriff  in  and  for  the  District  of  Ches- 
terfield, in  the  State  aforesaid,  and  in  the  due  execution  of 
his  said  office,  and  in  the  lawful  performance  of  his  duty 
as  such  deputy  sheriff  of  Chesterfield  District,  as  aforesaid, 
then  and  there  being,  did  make  an  assault ;  and  him,  the  said 
John  Trantham,  so  being  in  the  due  execution  of  his  said  of- 
fice, and  in  the  lawful  discharge  of  his  duty  as  such  deputy 
sheriff  of  Chesterfield  District,  as  aforesaid,  then  and  there  un- 
lawfully did  hinder,  oppose,  obstruct  and  resist  the  said  John 
Trantham  in  the  due  execution  of  his  said  office,  and  in  the 
lawful  performance  of  his  duty  as  such  deputy  sheriff  of 
Chesterfield  District,  as  aforesaid ;  and  other  wrongs  and 
enormities  to  the  said  John  Trantham,  then  and  there  did, 
to  the  great  damage  of  the  said  John  Trantham,  in  contempt 
cf  the  laws  of  the  said  State,  to  the  evil  example  of  all 
10 
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others  in  like  case  offending,  and  against  the  peace  and  dig- 
nity of  the  same  State  aforesaid. 

McIvER,  Sd.  East  Circuit. 

The  indictment  charged  that  the  defendants,  in  and  upon 
John  Trantham,  being  a  deputy  sheriff,  and  in  the  execution 
of  his  office,  mside  an  assamt,  and  resisted  him  in  the  execu- 
tion of  his  duty  as  an  officer.  It  did  not  set  out  the  warrant 
under  which  the  deputy  was  acting,  nor  the  offence,  nor  par- 
ties charged,  nor  the  mode  of  resistance. 

John  Trantham  stated  both  in  the  direct  and  cross-exami- 
nation, that  lie  was  a  deputy  sheriff,  and  had  a  waurant  for 
the  arrest  of  one  Pledger  for  an  assault  and  battery.  Before 
the  witness  proceeded  to  make  the  arrest,  in  passing  the  store 
of  the  defendants,  Reuben  Hailey,  who  was  standing  before 
the  door,  with  others,  was  heard  by  the  witness  to  say  Pled- 
ger should  not  be  arrested.  The  witness  was  cautibned  by 
others  that  he  must  expect  resistance.  He  returned  to  the 
store,  and  taking  Reuben  Hailey  aside,  endeavored  to  dis- 
suade him  from  resisting  the  arrest.  R.  Hailey  said  that 
Pledger  was  in  his  store,  and  that  he  should  not  be  arrested. 
Witness  then  summoned  four  or  five  gentlemen  in  Cheraw, 
to  go  with  him  and  assist  in  the  arrest.  In  company  with 
these  gentlemen  he  returned  to  the  store  of  the  defendants, 
and  having  the  warrant  in  his  hand,  informed  R.  Hailey  that 
he  had  come  to  arrest  Pledger.  Hailey  said  that  he  was  m 
the  store,  and  with  an  oath  said  Pledger  should  not  be  ar- 
rested. It  was  proved  by  this  witness  and  others,  that  Reu- 
ben and  Peter  Hailey  made  violent  threats  aeainst  any  per- 
son who  should  attempt  to  arrest  Pledger,  and  declared  that 
whoever  attempted  to  do  so,  would  act  at  his  peril.  Pledger 
was  in  the  counting  room,  at  the  back  of  the  store.  In  ap- 
proaching that  room,  the  party  was  delayed  by  the  threaten- 
ed resistance,  for  some  time.  During  that  time  R.  Hailey, 
while  uttering  threats  and  defiance,  frequently  put  his  hand 
to  his  bosom,  with  the  gesture  of  drawing  a  weapon.  Tran- 
tham said  he  thought  he  saw  the  handle  of  a  bowie  knife. — 
Peter  Hailey  kept  near  to  the  party,  with  his  hands  in  his 
pantaloons'  pockets,  and  was  seen  to  move  one  of  them  as  if 
opening  a  knife.  At  the  time  they  entered  the  store,  and 
RBuben  Hailey  s\\rore  that  Pledger  should  not  be  arrested,  he 
directed  Stephen  Brock,  who  was  a  clerk,  to  lock  the  count- 
ing room  door,  which  he  proceeded,  with  haste,  to  do,  and 
enclosed  Pledger,  and  some  others,  in  the  room.  The  depu- 
ty sheriff,  apprehending  that  if  he  persisted  in  the  attempt  to 
arrest  Pledger,  bloodshed,  if  not  the  death  of  some  or  the 
parties,  might  ensue,  desisted,  and  retired,  with  the  gentlemen 
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who  bad  gone  to  assist  him.  The  defendants'  threats  against 
an  attempt  to  arrest  Pledger  produced  an  excitement  in  the 
principal  busine^  street,  when  it  was  known  that  the  officer 
was  about  to  execute  the  warrant. 

The  jury  found  the  defendants  guilty. 

The  defendants  moved  in  arrest  of  judgment,  on  the  fol- 
lowing grounds,  to  wit: 

First.  Because  the  indictment  does  not  state  the  facts  and 
circumstances  which  constituted  the  resistance  charged ;  but 
states  the  resistance,  generally,  without  any  other  specifica* 
tion  than  time  and  place. 

Second.  Because  the  indictment  does  not  specify  imder 
what  warrant  the  officer  acted,  nor  in  what  manner  the  de- 
fendants resisted  its  execution. 

Third.  B^:ause  the  charge  in  the  indictment  is  vague  and 
indefinite,  furnishing  no  protection  to  the  defendants  from 
another  conviction  afterwards  for  the  same  offence. 

Fourth.  Because  the  name  or  names  of  the  party  or  par- 
ties, the  arrest  of  whom  was  resisted,  are  not  stated  in  the 
indictment. 

Fifth.  Because  the  indictment  is,  in  other  respects,  too 
vague  and  uncertain. 

The  defendants  also  moved  for  a  new  trial,  on  the  follow- 
ing groimds,  to  wit : 

First  That  his  Honor  erred  in  permitting  incompetent  evi- 
dence to  go  to  the  jury  to  prove  than  John  Trantham  was 
deputy  sheriff. 

Second.  That  the  verdict  was  contrary  to  law  and  evi- 
dence, inasmuch  as  no  assault  or  actual  resistance  was  proved. 

Third.  That  the  verdict  was,  in  other  respects,  contrary  to 
law  and  evidence. 

McFarlan,  for  the  motion — cited  Arch.  Cr.  PL  357,  and  2 
Chit-  Cr.  PL  144,  for  the  forms  of  indictments  for  obstructing 
legal  process ;  2  Hawk.  P.  C.  310.  All  the  circumstances 
should  appear  to  the  Court — the  obstruction,  the  facts,  the 
names  of  the  parties,  and  for  what  the  arrest  was  to  be  roade. 
King'  V.  Freeman^  2  Strange,  1226 ;  2  Sessions  Cases,  in  2 
Chit  144,  margin.  The  indictment  should  not  be  so  vague 
as  to  risk  the  defendant's  being  tried  again  for  the  same  of- 
fence. In  this  case  there  was  no  assault — ^no  proof  of  an  at- 
tempt to  strike,  and  the  fact  of  a  bowie  knife  being  shown 
was  not  sworn  to. 

McIvER,  Solicitor,  contra, — The  ground  taken  for  a  new 
trial  is  matter  of  fact  It  has  been  settled  by  the  verdict  of 
the  jury,  under  the  charge  of  the  Judge.  The  warrant  need 
not  be  set  forth,  nor  the  names  of  the  parties.    The  proof^ 
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in  a  second  indictment  could  not  vary,  if  it  were  for  the  same 
offence,  and  the  defendants  could  not  be  punished  twice  for 
the  same  offence.  If  a  magistrate  orders  an  arrest  without 
a  warrant,  the  warrant  cannot  be  recited.  The  indictment  is 
framed  to  suit  all  cases.  Proof  of  an  individual  being  noto- 
riously a  public  officer  does  away  with  the  necessity  of  his 
showing  his  commission. — 1  Greenleaf 's  Ev.  98. 

Blakenet,  in  reply. — There  is  a  difference  between  the 
mode  of  serving  a  simple  process  in  debt,  and  a  bench  war- 
rant. The  resistance  of  process  was  not  an  assault.  It  does 
not  appear,  on  the  face  of  the  indictment,  that  the  officer  had 
a  right  to  enter  the  store. — King  v,  Osmer^  5  East,  304. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

Any  obstruction  of  lawful  process,  whether  it  be  by  active 
means  or  the  omission  of  a  legal  duty,  is  an  indictable  of- 
fence.— (4  Bla.  Com.  129.^  But  the  indictment  for  this  of- 
fence must  shew  what  tne  process  was ;  that  it  was  legal, 
and  in  the  hands  of  a  proper  officer,  and  the  mode  of  obstruc- 
tion.— (2  Chit.  C.  L.  134.)  For  the  grade  of  the  offence  and 
the  extent  of  the  punishment  depend  much  upon  the  nature 
of  the  process  obstructed.  Even  a  forcible  resistance  of  an 
arrest  may  be  defended,  if  it  appear  not  that  the  arrest  was 
lawful ;  and  a  third  person  may  interfere  to  prevent  an  ille- 
gal caption,  if  he  do  no  more  than  is  necessary  for  that  pur- 
pose. Therefore,  in  the  case  of  TTie  King  v,  Ostner^  3  East, 
306,  in  an  indictment  for  an  assault,  false  imprisonment,  and 
rescue,  it  being  alleged  that  the  defendant,  upon  T.  B.  in  the 
due  execution  of  his  office,  did  make  an  assault,  and  him  did 
imprison,  and  did  prevent  him  from  arresting  B.  W.  it  was 
held  that  the  indictment  was  bad,  because  it  did  not  appear 
that  T.  B.  was  an  officer  of  the  court,  and  that  there  could 
not,  after  a  general  verdict,  be  judgment,  even  for  a  common 
assault  and  false  imprisonment ;  because  the  jury  must  be 
taken  to  have  found  that  the  assault  was  committed  under 
the  circumstances  alleged,  that  is,  under  circumstances  \«hich 
justified  the  defendant.  The  conclusion  there  would  have 
been  different,  if  there  had  been  nothing  in  the  indictment 
from  which  it  might  be  inferred  that  T.  B.  was  making  an 
illegal  arrest  when  he  was  assaulted. 

In  the  case  before  us,  admitting  that  the  obstruction  is  al- 
leged indefinitely  and  insufficiently,  there  is  nothing  in  the 
allegation  concerning  it,  from  which,  in  any  way,  a  justifica- 
tion of  the  as^lt  can  be  inferred.  The  allegation  of  obstruc- 
tion may  then  i:^  regarded  as  mere  surplusage,  and  the  in- 
dictment be  suffered  to  stand  as  an  ordinary  indictment  for 
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aa  assault,  without  a  battery,  upon  an  officer  in  the  execu- 
tion of  his  duty. 

The  general  verdict  finds  that  the  proof  has  gone  to  the 
whoio  extent  laid,  that  is,  to  the  extent  of  the  matter  neces- 
sary to  constitute  that  offence  which  is  well  laid.  How  far 
mere  matters  of  aggravation,  not  so  joined  with  the  state- 
ments of  the  offence  as  to  be  inseparable  from  it,  have  been 
established,  is  known  to  the  Judge  who  heard  the  cause,  and 
according  to  his  sense  of  them,  will  be  the  punishment  which, 
in  his  discretion,  he  may  impose. 

We  are  satisfied  that  under  the  evidence  which  was  given, 
the  jury  was  well  authorized  in  finding  that  all  the  defen- 
dants were  guilty  of  an  assault  upon  a  deputy  sheriff,  in  the 
execution  of  his  office.     The  motions  are,  therefore,  dis- 


RicHARDsoN,  J.  O'Neall,  J.    EvANs,  J.  Prost,  J.  and 
Withers,  J.  concurred. 
Motions  dismissed. 


The  State  v.  Moses  Smith. 

Where  the  prisoner  shot  at  a  person  on  horseback,  and  declared  that  he  did  so 
only  with  the  intention  to  caase  the  horse  to  throw  him,  and  the  ball  took  ef- 
fect on  another  person  and  produced  his  death,  the  Court  held  the  crime  to  be 
muider. 

If  the  act  of  a  person  which  produces  the  death  of  another,  be  attended  with  such 
circumstances  as  are  the  ordinary  symptoms  of  a  wicked,  depraved  and  malig- 
nant spirit,  the  law,  from  these  circumstances,  will  imply  malice,  without  refer- 
ence to  what  was  passing  in  the  person's  mind  at  the  time  he  committed  the  act. 

Before  Mr.  Justice  Wardlaw,  at  Marion^  FaU  Term,  1847. 

The  prisoner  was  indicted  for  the  murder  of  a  slave,  con- 
trary to  the  form  of  the  Act,  &c. 

The  case  which  appeared  in  evidence  was  substantially  as 
fdlows : 

At  GiJesborough  there  was  a  public  celebration  of  the  na- 
tional festival  on  Monday,  5th  July  last.  Just  after  night- 
fall, the  night  being  clear  but  dark,  S.  H.  Price,  a  constable, 
and  James  Carter,  a  free  white  of  dark  complexion,  both  on 
horseback  and  in  lively  humor,  overtook,  near  S.  M.  Stephen- 
son's, two  miles  below  Gilesborough,  a  large  and  noisy  crowd 
of  men  and  women  on  foot,  of  whom  most  had  been  drink- 
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ing  somewhat,  and  some  were  quite  drunk.  All  went  to- 
gether, whooping,  cursing,  quarreling  and  laughing,  until 
they  reached  the  end  of  a  lane,  a  quarter  of  a  mile  below 
Stephenson's,  where  a  cart  path  leaving  the  main  road  turns 
around  the  corner  of  a  fence  on  the  left,  and  on  the  right  the 
fence  of  the  opposite  field  continues  to  run  along  the  main 
road.  Here,  amidst  tumult  greater  than  before.  Price  aliffhted 
to  keep  the  peace,  and  Carter  on  a  white  horse  rode  first  down 
the  road,  then  back  some  distance  past  the  crowd,  and  then 
again  down  to  them.  He  stopped  a  short  time ;  then  said, 
as  one  witness  heard,  "Come,  Price,  let  us  go  home:  there's 
nothing  here  but  a  parcel  of  a — — d  old  whores  and  trash  ;'* 
as  another  witness  heard,  he  said,  "Come,  Price,  we  have 
lain  here  many  a  night  with  a  drunken  crowd:  so  mount, 
and  let's  go ;"  to  which  this  latter  witness  said  that  the  pris- 
oner replied,  "You  have,  ha?"  Carter  dashed  off.  When 
his  horse  had  made  a  jump  or  two,  the  prisoner,  who  was 
standing  on  the  edge  of  the  road  to  the  left,  a  few  feet  from 
Price,  £red  a  pistol,  apparently,  as  the  witnesses  thought,  at 
Carter.  Carter  rode  on,  and  the  noise  continued,  as  before, 
for  some  minutes.  Then  a  plaintive  voice  was  heard,  say- 
ing that  somebody  was  shot :  and  it  appeared  that  two  little 
negro  boys,  Monday  and  his  brother,  belonging  to  Mrs.  Ba- 
ker, who  lived  on  the  main  road  three-quarters  of  a  mile  be- 
low Stephenson's,  had  been  sent  to  Stephenson's,  and  meet- 
ing the  noisy  crowd,  had  turned  aside  and  sat  on  the  fence 
upon  the  right  of  the  road,  unseen  by  any  of  the  crowd.  The 
ball  from  the  pistol  had  passed  through  Monday's  brain,  and 
he  had  fallen  inside  of  the  fence  without  a  cry,  and  his  brother 
had  run  off  and  come  back  to  look  for  him  before  any  alarm 
was  given.  After  the  alarm,  the  prisoner  walked  hastily 
along  the  path  around  the  corner  on  the  left,  but  was  pur- 
sued by  Price  and  brought  back  wjth  the  pistol  cocked  in  his 
hand,  of  which  the  second  barrel,  by  some  awkward  hand- 
ling, went  off  in  the  hands  of  a  bystander  soon  afterwards. 
Carter  rode  back :  Mr.  Stephenson,  Mrs.  Baker  and  others  ar- 
rived with  lights,  and  various  conduct  and  expressions  of  the 
prisoner  were  noticed,  which  were  brought  into  the  evidence. 
He  seemed  much  concerned  to  know  the  boy's  condition — 
shuddered  when  told  that  he  was  dying — ^replied  humbly 
and  witli  much  seeming  penitence  to  Mrs.  Baker,  who  asked 
him  why  he  had  killed  her  poor  little  negro,  that  he  did  not 
know  the  negro  was  there,  and  would  not  have  hurt  him  for 
the  world  if  he  had  known  it.  Towards  Carter  he  seemed 
sometimes  excited,  although  it  was  manifest  that  there  was 
no  previous  quarrel  between  them.    As  Stephenson  said,  he 
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inconsistent  in  his  various  expressions,*  and  seemed 
to  affect  much  more  anger  than  he  feh,  for  the  purpose  of  ex- 
cusing or  of  banishing  from  his  thoughts  the  deed  he  had 
done.  Garter  talked  of  manhood :  the  prisoner  said  that  if 
his  pistol  had  been  loaded  with  forty  bullets,  he  would  have 
shot  them  through  Carter — that  he  wished  it  had  been  Car- 
ter and  not  the  negro :  that  he  would  rather  be  hung  than 

'^take  the  abuse  of  that  d d  mulatto,-'  meaning  Carter. 

Again,  being  asked,  when  he  said  he  did  not  mean  to  kill 
the  negro,  **  Well,  who  did  you  mean  to  kill  ?"  he  hesitated 
and  said,  "  Really^  I  did  not  intend  to  kill  any  body :  I  shot 
at  that  d — -d  mulatto,  but  did  not  intend  to  tall  him." 
Again,  he  said,  "  I  shot  with  this  intention,  to  make  Carter's 
horse  cut  a  caper  and  throw  him  down ;  and  I  thought  I  had 
elevated  the  pistol  high  enough  to  be  out  of  danger."  Again, 
"I  designed  a  frolic,  to  scare  Carter  or  his  horse,  and  thought 
I  had  raised  the  pistol  so  as  not  to  hit  any  body." 

It  appeared,  from  careful  examination,  that  a  ball  fired  from 
a  pistol  held  where  the  pistol  was  when  the  prisoner  shot,  in 
such  direction  as  to  hit  a  boy  on  the  fence  where  Monday 
sat,  would  not  pass  higher  than  the  shoulders  of  a  man  on 
horseback  sitting  where  Carter  was  when  the  pistol  was  fired. 

The  counsel  for  the  prisoner  contended  that  the  unfortu- 
nate death  of  the  negro  was  the  result  of  misadventure,  in 
harmless  sport.  The  questions  mainly  argued  were,  whether 
the  pistol  was  shot  at  Carter,  or  raised,  or  supposed  to  be 
raised,  so  as  to  miss  him :  and  whether  there  was  an  inten- 
tion to  kill,  or  only  to  scare  without  hurt. 

The  Presiding  Judge  said :  Amongst  other  instructions, 
I  gave  to  the  jury  those  which  are  complained  of  in  the 
grounds  of  appeal,  saying,  in  addition  to  the  cases  put  of 
murder  and  manslaughter,  that  where  death  ensued  £:om  a 
dangerous  weapon  used  in  a  crowd,  to  constitute  a  case  of 
excusable  homicide  by  misadventure,  it  must  appear  that 
there  was  no  intention  of  bodily  harm  to  any  one,  and  that 
due  care  to^prevent  all  such  harm  was  used, 

I  thought  that  if  the  offence  was  neither  murder  nor  excu- 
sable homicide,  but  was  mitigated  to  what,  at  common  law. 
would  have  been  involuntary  manslaughter,  the  verdict  should 
be  ^  manslaughter,"  and  not  killing  in  sudden  heat  and  pas- 
sion imder  the  second  section  of  the  Act  of  1821,  which  I 
considered  in  no  wise  appUcable  to  the  case. 

The  prisoner  was  found  guilty  of  murder,  and  appealed,  on 
the  grounds  annexed. 

1.  That  his  Honor,  the  presiding  Judge,  misdirected  the 
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jury  in  his  charge,  by  stating  the  law  to  be  "  that  if  the  pris- 
oner shot  at  Carter,  designing  some  serums  injury,  as  the  fall- 
ing from  his  horse,  it  is  murder." 

2.  That  his  Honor  charged  the  jury  that  "  if  the  prisoner 
shot  at  Carter  without  intending  to  kill  or  hurt  him,  it  is  man- 
slaughter." 

3.  That  his  Honor  charged  the  jury  that  "they  might  find 
the  prisoner  guilty  of  murder  or  manslaughter,  or  not  guilty." 

4.  That  the  verdict  was  contrary  to  law  and  evidence. 
Miller,  for  the  motion. 

McIvER,  Solicitor,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Couit, 
The  jury  having  found  the  prisoner  guilty  of  murder,  there 
is  no  necessity  to  enquire  whether  he  could  have  been  con- 
victed of  manslaughter  on  this  indictment  The  first  ground 
is,  therefore,  the  only  one  necessary  to  be  considered.  The 
proposition  presented  by  that  ground  is  whether,  supposing  the 
prisoner  "  snot  at  Carter,  designing  to  do  him  some  serious 
mjury,  as  the  falling  from  his  horse,"  he  is  guilty  of  the  crime 
of  murder.  It  is  not  denied  that  this  question  is  the  same  as 
if  he  had  killed  Carter  instead  of  the  negro,  for  if  one  design 
to  kill  A.  but  by  accident  kills  B.  his  crime  is  the  same  as  if 
he  had  executed  his  intended  purpose.  It  will  be  murder, 
or  manslaughter,  or  self  defence,  according  to  the  circumstan- 
ces. It  is  very  clear  that  the  intent  with  which  an  act  is 
done,  very  often  eives  character  to  the  crime,  but  there  is  a 
legal  conclusion  drawn  from  the  facts  of  the  case,  entirely 
independent  of  the  intent  of  the  party.  Thus  it  is  said  in  2d 
Starkie  Ev.  950,  that "  where  the  defence  is  that  the  death  was 
occasioned  by  accident,  the  nature  of  the  act  which  produced 
the  death,  and  the  real  motive  and  inteqition  of  the  prisoner, 
are  the  proper  subjects  of  evidence,  but  the  conclusion  i^  to 
the  quality  of  the  offence,  as  founded  upon  such  facts,  is  a 
question  of  law."  The  whole  doctrine  of  constructive  malice 
is  founded  on  the  same  principle.    If  the  act  which  produced 

I  the  death  be  attended  with  such  circumstances  as  are  the 
ordinary  symptoms  of  a  wicked,  depraved  and  malignant 

I  spirit,  the  law  from  these  circumstances  will  imply  malice, 
without  reference  to  what  was  passing  in  the  prisoner's  mind 
at  the  time  he  committed  the  act.  If  one  were  to  fire  a  loaded 
gun  into  a  crowd,  or  throw  a  piece  of  heavy  timber  from  the 
top  of  a  house  into  a  street  filled  with  people,  the  law  would 
infer  malice  from  the  wickedness  of  the  act :  so  also  the  law 
will  imply  that  the  prisoner  intended  the  natural  and  prob- 
able consequences  of  his  own  act,  as  in  the  case  of  shooting 
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a  gun  into  a  crowd,  the  law  will  imply,  from  the  wantonness  I 
of  the  act,  that  he  intended  to  kill  some  one,  although  it  • 
might  have  been  done  in  sport.    If  the  prisoner's  object  had  ' 
been  nothing  more  than  to  make  Carter's  horse  throw  him»  ^ 
and  he  had  used  such  means  only  as  were  appropriate  to 
that  end,  then  there  would  be  some  reason  for  applying  to 
his  case  the  distinction  that  where  the  intention  was  to  com- 
mit only  a  trespass  or  a  misdemeanor,  an  accidental  killing 
would  be  only  manslaughter.     But  in  this  case  the  act  done 
indicated  an  intention  to  kill — it  was  calculated  to  produce 
that  effect,  and  no  other — death  was  the  probable  conse^ 
quence,  and  did  result  from  it,  and  I  am  of  opinion  there 
was  no  error  in  the  charge  of  the  Circuit  Judge,  that  if  the 
prisoner  shot  at  Carter  the  crime  was  murder,  although  the  i 
piisoner  may  have  designed  only  to  do  Carter  "some  serious 
mjury,  as  the  falling  from  his  horse."    The  motion  is  there- 1 
£[>re  dismissed. 

Richardson,  J.  O'Neall,  J.  Wardlaw,  J.  Frost,  J. 
and  Withers,  J.  concurred. 

Motion  dismissed. 


Thomas  J.  Polk  v.  The  Executors  of  ThemoLS  ISwnUer. 

In  an  action  of  assumpsit  to  recover  the  price  of  land,  sold  under  an  agreement 
that  the  defendant  would  pay  $500  for  the  same,  on  the  receipt  of  good  and 
sufficient  titles  from  the  plaintijBT,  the  Court  hdd  that  the  tender  of  the  plain- 
tiff's deed  to  the  defendant,  without  a  renunciation  of  dower,  was  not  a  per- 
formance of  the  condition  precedent,  which  was  necessary  to  give  a  right  of 
action  for  the  purchase  money,  and,  therefore,  msUUned  the  non-suit  which 
had  been  ordered  on  the  circuit. 

A  claim  for  dower  in  land,  bargained  to  be  sold,  is  such  an  incumbrance  or  inva- 
lidity of  utle,  that  the  purchaser,  who  has  stipulated  to  pay  the  purchase  mo- 
ney on  the  receipt  of  good  and  sufficient  titles,  cannot  be  compelled  to  take 
the  land,  subject  to  that  claim.  • 

» 

Before  Mr.  Justice  Wardlaw,  at  Sumter^  Extra  Court, 
My,  1847. 

This  was  an  action  of  assumpsit,  to  recover  the  price  of 
land  sold. 

The  plaintiff  showed  an  agreement,  (see  copy,)  dated  22d 

January,  1839,  and  signed  by  Thomas  Sumter,  saying,  "  I 

agree  to  purchase  of  Capt.  C.  B.  Polk,  one  hundred  acres  of 

Iwd,  belonging  to  Capt.  Thomas  PoUc^  in^  d6c.  and  to  pay 

11 
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him  for  the  same  $600,  on  or  before  the  Ist  December,  1839, 
on  the  receipt  of  good  and  sufficient  titles  to  the  same." — 
Further,  the  plaintiff  produced  a  paper  purporting  to  be  a 
deed,  with  two  subscribing  witnesses,  for  the  land  described 
in  the  agreement,  from  Thomas  Polk  to  Thomas  Sumter, 
dated  20th  May,  1839,  to  which  is  annexed  a  plat  of  the  land, 
certified,  28th  January,  1839,  by  John  Ballard,  deputy  sor> 
veyor.  The  certificate  says  that  the  plat  is  a  representation 
of  100  acres,  sold  by  C.  B.  Polk,  agent  for  Thomas  J.  Polk, 
to  Col.  Thos.  Sumter.  This  paper  was  not  proved,  further 
than  that  one  witness  testified  to  the  handwriting  of  Thos. 
J.  Polk. 

The  renunciation  of  the  dower  of  T.  J.  Polk's  wife  in  the 
land  described,  taken  under  dedimus  protestatem,  since  the 
commencement  of  this  suit,  was  annexed  to  this  paper. 

A  witness,  examined  by  commission,  testified  that  in  Sep- 
tember, 1839,  he  tendered  the  paper,  as  a  deed,  to  Thomas 
Sumter ;  that  Sumter  examined  it  and  handed  it  back,  say- 
ing that  he  did  not  want  the  land,  but  making  no  objections 
to  the  paper.    A  non-suit  was  moved  for,  on  three  grounds. 

1.  The  action  should  have  been  in  the  name  of  C.  B.  Polk. 

2.  The  execution  of  the  deed  was  not  proved. 

3.  The  dower  was  not  relinquished  before  the  commence- 
ment of  the  suit. 

The  motion  was  granted. 

Grounds  of  Appeal, 
The  plaintiff  moved  to  set  aside  the  non-suit,  on  the  follow- 
ing grounds : 

1.  Because  the  action  was  well  brought  in  the  name  of  the 
plaintiff,  upon  the  proof  made  that  C.  B.  Polk  was  his  agent. 
That  the  promise  was  to  the  plaintiff. 

2.  Because  it  was  not  necessary  for  plaintiff  to  prove  that 
the  title  was  valid. 

3.  Because  the  same  title  having  been  tendered  to  the  tes- 
tator, in  his  lifetime,  to  which  he  did  not  object,  neither  he 
nor  his  executors  can,  object  thereto. 

4.  Because  both  these  questions  should  have  been  submit- 
ted to  the  jury. 

J.  M.  DeSaussure,  for  the  motion. 

J.  S.  G.  Richardson,  contra.  The  first  ground  taken 
for  a  non-suit,  is  that  the  action  should  have  been  by  C.  B. 
Polk.  This  question  should  be  determined  by  the  terms  of 
the  contract,  and  they  are  so  plain  as  to  require  no  comment 
But  it  is  said  that  those  terms  may  be  explained  by  evidence, 
dehors  the  contract,  and  that  they  have  been  so  explained. — 
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Neither  proposition  is  true.  This  is  a  contract  which  the 
fourth  section  of  the  statute  of  frauds  requires  to  be  put  ia 
writing ;  and  the  plaintiff,  before  he  can  recover,  must  shew 
a  written  agreement  by  which  the  defendants'  testator  has 
bound  himself  to  the  plaintiff. — Sug.  on  Vend.  63 ;  Padc- 
hurst  V.  VanCortlandf  1  Johns.  Ch.  273 ;  Ooss  v.  Nugenty 
5  B.  and  A.  68 ;  Grant  v.  Naylor,  4  Cranch,  243.  He  has 
shown  no  such  agreement,  but,  on  the  contrary,  an  agreement 
by  which  the  testator  bound  himself  to  0.  B.  Polk.  But  if 
evidence  dehors  the  contract  were  admissible,  none  has  been 
given.  It  is  supposed  that  the  surveyor's  certificate  to  the 
plat  accompanying  the  deed  is  evidence  of  the  agency,  but  it 
is  too  clear  for  argument,  that  the  plat  was  introduced  for  a 
different  purpose,  and  is  evidence  only  to  show  that  a  deed 
had  been  tendered,  which  properly  described  the  land. 

The  second  ground  is  that  the  plaintiff  should  have  proved 
that  there  were  two  attesting  witnesses  to  the  deed  tendered ; 
that  the  mere  production  of  the  instrument,  and  proof  of  the 
plaintiff's  signature,  are  no  proof  of  the  attestation.  One  of 
the  ^aential  requisites  of  a  deed  for  the  conveyance  of  land, 
is  that  there  should  be  two  attesting  witnesses. — Craig  v, 
Pinson,  Chev.  272.  Like  writing  or  printing  on  paper  or 
parchment,  or  a  seal,  such  attestation  is  essential ;  and  proof 
of  the  plaintiff's  signature,  though,  prima  fade,  proof  of  the 
terms  of  the  deed  and  of  the  seal,  is  not  proof  ot  the  attesta- 
tion. The  deed  purports  to  have  been  properly  attested,  but 
if  the  names  of  the  witnesses  were  forged,  or  if  there  are  no 
such  persons  in  esse,  then  the  deed  was  insufficient  to  con- 
vey the  land,  for  the  attestation  is  not  a  matter  which  proof 
of  the  plaintiff's  signature  and  the  deUvery  would  estop  him 
from  contesting. 

The  third  ground  is  that  dower  was  not  renounced  before 
the  deed  was  tendered,  or  before  the  commencement  of  the 
soit  Defendants'  testator  stipulated  for  "good  and  sufficient 
titles."  Is  a  deed,  without  the  renunciation  of  dower,  such 
titles  ?  The  very  question  here  made  was  decided  in  the 
case  of  fines  v,  Gardner,  10  Johns.  R.  266.  In  that  case, 
which,  like  this,  was  an  action  by  the  vendor  against  the 
vendee,  the  defendant  had  stipulated  for  "  a  good  and  suffi- 
cient deed  in  law,  to  vest  him  with  the  title."  The  plaintiff 
there,  as  here,  tendered  a  deed,  but  not  acknowledged  so  as  to 
bar  his  wife's  dower.  It  was  held  that  this  was  not  a  com- 
plizmce  with  the  terms  of  the  contract.  But  it  is  supposed 
that  the  case  of  Burden  v,  McElm^yyle,  Bail.  Eq.  378,  is  in 
conflict  with  the  case  of  Jones  v.  Gardner,  If  Burden  v. 
McElmatfle  had  been  a  bill  by  the  vendor,  for  the  specific 
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perfonnance  of  a  contract  for  the  sale  of  land,  this  would 
nave  been  true.  But  it  will  be  seen  that  in  that  case  there 
was  no  contract  at  all  for  the  delivery  of  titles,  and  that  it 
was  the  defendant,  there,  who  was  required  to  make  the  ti- 
tles. That  case,  therefore,  differs  from  Jones  v.  Gardner  and 
the  case  now  before  the  Court,  in  two  important  particulars : 
1st,  there  was,  there,  no  contract  at  all ;  and,  3dly,  the  de- 
fendant, there,  was  required  to  make  the  titles.  For  these 
reasons,  he  submitted  that  Burden  v.  McElmoyle  is  no  au- 
thority in  a  case  where  the  plaintiff  seeks  to  compel  the  de- 
fendant to  accept  titles,  and  which,  by  contract,  ^ould  be 
^  good  and  sufficient" 

Feost,  J.  deUvered  the  opinion  of  the  Court. 

The  motion  will  be  decided  on  the  third  ground  taken  for  a 
non-suit,  that  the  dower  of  the  plaintiff's  wife  was  not  relin- 
quished before  the  commencement  of  the  suit. 

The  defendant  having  contracted  to  purchase  a  tract  of 
land  from  the  plaintifi^  is  charged,  in  this  action,  on  his  agree- 
ment to  pay  to  the  plaintiff  the  sum  of  five  hundred  dollars, 
on  or  betore  the  Ist  I>ec.  1839,  '^  on  the  receipt  of  good  and 
sufficient  titles  to  the  same."  Before  the  action  the  plaintiff 
tendered  to  the  defendants'  testator  a  deed  of  conveyance, 
without  a  renunciation  of  his  wife's  dower.  This  defect  was 
supplied  after  the  action  was  brought,  and  before  the  trial. 

Whenever,  by  the  terms  of  the  contract,  the  performance 
of  the  defendant  depends  on  some  act  to  be  done  by  the 
plaintiff,  it  is  necessary  for  the  plaintiff  to  aver  the  fulfilment 
of  such  condition  precedent,  or  to  shew  some  excuse  for  the 
non-performance.  Thus,  in  declaring  on  a  promise  to  pay  a 
sum  of  money,  in  consideration  that  the  plaintiff  would  exe- 
cute a  release,  the  declaration  must  aver  that  such  release 
was  executed  or  tendered  and  refused. — 8  East,  437 ;  2  Saund« 
106,  note  3.  The  engagement  of  a  purchaser  to  pay  the  price. 
on  the  delivery  of  good  titles,  is  a  condition  precedent ;  ana 
the  vendor  cannot  bring  an  action,  without  having  executed 
the  conveyance,  or  offered  to  do  so. — Sugd.  Vend.  180 ;  Phil- 
lips V.  Fielding,  2  H.  Blac.  123,  was  an  action  c»i  an  agreement 
to  pay  the  purchase  money,  at  a  certain  time,  "  on  having  a 
good  title,"  and  it  was  held  necessary  that  the  vendor  should 
aver  that  he  had  actually  made  a  good  title,  or  that  it  was  ten- 
dered and  refused. 

If  the  deed  which  the  plaintiff  tendered,  had  been  suffi- 
cient to  convey  a  good  title,  he  might  maintain  the  action. — 
But  it  is  objected  that  the  deed  was  not  sufficient,  because  it 
was  not  accompanied  by  a  renunciation  of  dower. 

Even  if  the  stipulation  for  ''good  and  sufficient  titles"  im« 
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ports  no  more  than  the  delivery  of  the  title  deeds,  yet  it  ne- 
cessarily requires  that  the  deeds  must,  in  effect,  be  sufficient 
to  transfer  a  good  title.  A  purchaser  does  not  acquire  a  good 
title  unless  he  is  assured  ofa  perfect,  indefeasible  right  to  the 
exclusive  possession  and  enjoyment  of  the  land,  during  the 
continuance  of  the  estate  he  has  purchased.  Such  a  title 
was  certainly  not  tendered  to  the  defendants  by  the  deed  of 
the  plaintiff,  when,  at  the  time  of  the  tender,  the  plaintiff's 
wife  had  a  claim  to  a  freehold  estate  in  one-third  of  the  land 
granted,  in  case  she  survived  her  husband. 

In  Prescott  t?.  Freeman^  11  Mass.  Rep.  629,  Chief  Justice 
Parker  defines  an  incumbrance  to  be  "any  interest  or  right  in 
the  land  granted,  to  the  diminution  of  the  value  of  the  land, 
but  consistent  with  the  passing  of  the  fee  of  it,  by  the  con- 
veyances, as  mortgages,  &c."  He  adds,  '^  such  is  also  the 
claim  of  dower."  In  Coventry's  treatise  on  Conveyancers' 
Evidence,  26  Law  Lib.  p.  26,  it  is  said  to  have  been  held  by 
the  Chancellor,  in  Powell  v.  Shield  1  Beatty's  Ch.  Rep.  48, 
that  the  purchaser  of  an  estate  of  inheritance,  from  a  mar- 
ried  man,  cannot  be  compelled  to  complete  his  purchase,  un- 
less he  has  a  fine  from  the  wife,  or  such  evidence  ojf  jointure 
or  other  contract,  barring  her  dower,  as  will  enable  him,  at 
any  time,  to  lay  his  hand  on  it,  to  repel  any  future  claim  of 
this  right. 

Jones  V.  Gardner,  10  J.  R.  266,  was  an  action  for  the  pur- 
chase money  of  a  farm,  under  an  agreement  by  which  the 
plaintiff  was  bound  <'  to  give  to  the  defendant  a  sufficient  deed 
to  vest  in  the  defendant  the  title  to  the  land."  The  plaintiff 
tendered  a  deed  to  which  his  wife  had  not  renounced  her 
dower,  in  the  manner  prescribed  by  law.  It  was  held  that 
the  deed  was  imperfect,  and  did  not,  in  this  respect,  fulfil  the 
contract.  In  the  judgment  of  the  Court  it  is  affirmed  that 
"the  title  meant  the  legal  estate,  in  fee,  fi:ee  and  clear  of  all 
valid  claims,  liens  and  incumbrances,  whatsoever.  It  is  the 
ownership  of  the  land,  without  the  rightful  participation  of 
any  other  person  in  it.  If  the  wife  had  a  contingent  Iffe  es- 
tate, the  defendant  had  not  a  clear  and  absolute  title." 

The  case  of  TTie  Ex^ors  of  Burden  v.  McElmople,  Bail. 
Eq.  Rep.  375,  does  not  conflict  with  these  authorities.  The 
defendant  was  decreed  to  execute  good  and  sufficient  titles 
to  the  plaintiff,  of  two  lots  of  land.  He  tendered  a  deed, 
without  a  renunciation  of  his  wife's  dower.  A  motion  for  an 
attachment  against  him,  to  compel  him  to  obtain  the  renun- 
ciation of  his  wife's  dower,  was  dismissed,  because  the  terms 
of  the  order  did  not  require  the  wife's  dower  to  be  renounced, 
and  by  ^'good  and  sufficient  titles,"  expressed  in  the  order, 
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was  meant  only  such  as  the  husband  was  competent  to 
make ;  and  not  such  as,  by  force  or  persuasion,  he  could  ex- 
tort from  his  wife.  That  case  is  no  authority  as  to  the  ef- 
fect of  the  terms,  when  used  in  an  agreement  to  sell.  What- 
ever conditions  the  vendor  may  undertake,  he  must  perform, 
before  he  can  compel  the  piurchaser  to  comply  with  the  terms 
of  sale.  The  vendor  cannot  discharge  himself  of  perform- 
ance, by  averring  that  circumstances  have  rendered  it  impos- 
sible, or  that  he  has  performed  as  nearly  as  he  could. 

The  result  of  the  authorities  is  that  a  claim  for  dower  in 
land  bargained  to  be  sold,  is  such  an  incumbrance  or  invalidi- 
ty of  title,  that  the  purchaser,  who  has  stipulated  to  pay  the 
purchase  money,  on  the  receipt  of  good  and  sufficient  titles, 
cannot  be  compelled  to  take  the  land,  sulyect  to  that  claim. 
The  tender,  therefore,  of  the  plaintiff's  deed  to  the  defendant, 
without  a  renunciation  of  dower,  was  not  a  performance  of 
the  condition  precedent,  which  was  necessary  to  give  a  right 
of  action  for  the  purchase  money;  and  the  non-suit  was  prop- 
erly granted. 

The  refusal  of  the  defendant  to  accept  the  deed,  when  it 
was  tendered,  and  to  pay  the  purchase  money,  caimot  be  con- 
strued into  an  agreement  to  discharge  the  plaintiff  from  the 
terms  of  his  contract;  and  the  execution  of  the  renunciation, 
after  suit  brought,  was  immaterial,  because  it  is  necessary  (or 
the  plaintiff  to  have  a  cause  of  action  before  he  brings  suit. 

The  motion  is  refused. 

Evans,  J,  and  Withers,  J.  concurred. 

Wardlaw,  J.  concurred  in  the  result — ^holding  the  first 
ground  taken  in  the  motion  for  non-suit  to  be  most  material. 

O'Neall,  J.  and  Richardson,  J.  dissented — holding  that 
the  true  construction  of  the  contract  makes  the  plaintiff  the 
payee ;  that  it  was  not  necessary  to  prove  the  execution  of 
the  deed  tendered ;  and  that  a  relinquishment  of  dower  was 
not  necessary  to  enable  the  plaintiff  to  maintain  his  action. 
It  was  produced  at  the  trial.  There  was  a  relinquishment 
taken  after  suit  brought,  which  was  enough  for  this  case,  in 
any  view. 
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Daniel  Reynolds  v.  John  J.  Harr^. 

The  piineipal  cannot  object  to  the  claim  of  his  surety  to  be  repaid  the  loss  he 
has  incurred  by  the  default  of  the  principal,  because  the  surety  did  not  appear 
to  the  so.  fa.  and  take  advantage  of  the  technical  objection  to  the  recognizance. 

It  is  the  duty  of  the  principal  to  defend  his  surety  from  damage,  by  performing 
his  obligation,  or  by  showing  sufficient  matter  in  excuse.  If  he  permit  judg- 
ment by  default,  that  is  an  admission,  of  record,  that  he  had  no  excuae  for 
nonpetfoimance. 

The  legal  obligation  of  the  surety  in  a  recognizance  is,  in  effect,  the  same  as  that 
of  bail  in  a  civil  action — that  the  principal  shall  appear  and  abide  by  the  judg^ 
ment  of  the  Court— he  is,  therefore,  entitled  to  the  same  indemnity  which  it 
allowed  to  bail  in  civil  cases. 

Before  Mr.  Justice  Wardlaw,  o/  Darlington^  Fall  Term. 

1847. 

This  was  a  summary  process,  brought  to  recover  money 
paid  by  the  plaintiff,  at  the  request  of  the  defendant,  and  for 
his  use. 

It  appeared  that  the  defendant  was  indicted  for  an  assault 
and  battery,  and  was  let  to  bail,  upon  a  paper  called  a  recog- 
nizance, whereby  the  defendant  acknowledged  himself  to 
owe  $300,  and  the  plaintiff  acknowledged  himself  to  owe 
the  like  sum,  on  condition  the  defendant  should  not  appear  to 
answer,  etc.  The  defendant  was  convicted,  and  failed  to  ap- 
pear to  receive  his  sentence.  Sd.  fa.  upon  the  supposed 
recognizance  was  served  upon  him  and  his  surety,  the  plain- 
tiff^ and  in  default  of  sufficient  cause  shown,  an  order  was 
made  that  the  sd.  fa.  be  discharged,  upon  payment  of  the 
costs  of  the  prosecution.  For  these  costs  a  joint  Ji.  fa.  was 
issued  against  the  defendant  and  plaintiff.  The  money  was 
levied  &om  the  plaintiff^  and  this  suit  brought  to  recover  it 
back. 

The  paper  called  a  recognizance  was  no  where  signed  or 
certified  by  any  magistrate  or  other  officer. 

The  Circuit  Judge  thought  the  plaintiff  had  acted  in 
his  own  wrong,  in  neglecting  to  make  the  answer  which  he 
might  have  nuide  to  the  sci.fa.  and  moreover,  that  if  the  re- 
cognizance had  been  regular,  money  paid  by  a  surety,  who 
enters  into  a  several  recognizance  to  answer  for  another,  can- 
not be  recovered  from  that  other,  more  than  money  paid  by 
one  tort  feasor  can  be  recovered  from  his  associates. 

A  non-suit  was  ordered,  with  leave  for  the  plaintiff  to  move 
to  set  it  aside. 

The  plaintiff  moved  the  Court  of  Appeals  to  set  aside  the 
Don -suit,  on  the  following  pounds. 
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1.  That  his  Honor  erred  in  ruling  that  the  plaintiff  could 
not  sustain  his  action  for  money  paid  for  the  defendant  on 
the  liability  incurred  by  the  instrument  offered  in  evidence. 

2.  That  the  non-suit  was,  in  other  respects,  against  the 
law. 

Moses, for  the  motion.  Bartmv.  KeaiK2m\\6i2.  The 
order  to  estreat  is  the  judgment  on  the  recognizance.  There 
is  no  difference  between  a  recognizance  and  a  bail. bond. — 
Act  of  1839,  p.  14 ;  Fell  on  Guaranty,  1;  1  Com.  Dig.  Bail, 
a.  666,  and  g.  1,  page  670 ;  Fisher  v.  Fallows,  5  Esp.  171. — 
Surety,  paying,  may  recover  back  from  principal.  These 
parties  were  not  tort  feasors,  but  this  was  a  matter  of  con- 
tract. This  is  not  Uke  the  payment  of  costs  by  a  surety,  suf- 
fering himself  to  be  sued — ^here  the  costs  are  incurred  by  the 
principal. 

Dargan,  contra. 

Frost,  J.  delivered  the  opinion  of  the  court 
The  principal  cannot  object  to  the  claim  of  his  surety  to  be 
repaid  the  loss  he  has  incurred  by  the  default  of  the  principal, 
because  the  surety  did  not  appear  to  the  sci.fa,  and  take  ad- 
vantage of  the  technical  objection  to  the  recognizance,  of 
which  it  does  not  appear  that  he  was  informed,  and  it  is 
most  probable  he  was  not.  The  neglect  of  the  magistrate  to 
certify  the  recognizance,  even  if  the  defendant  had  been  in- 
formed of  the  legal  requirement,  was  a  fact  which  he  could 
only  have  discovered  by  an  application  to  the  clerk  to  in- 
spect the  recognizance.  The  recognizance  was  estreated 
against  the  principal  also ;  and  he  cannot  require  that  the 
surety  should  be  held  to  greater  diligence  than  he  has  used 
himself  It  is  the  duty  of  the  principal  to  defend  the  surety 
from  damage,  by  performing  his  obligation,  or  by  shewing 
sufficient  matter  m  excuse.  If  he  permits  judgment  by  de* 
fault,  that  is  an  admission,  of  record,  that  he  had  no  excuse 
for  non-performance ;  and  if  he  did  not  take  the  technichal 
objection  which,  if  valid,  would  have  discharged  both,  he 
cannot  allege,  in  his  defence,  that  the  surety  was  guilty  of 
negligence,  in  not  having  taken  it. 

The  second  ground  of  non-suit  excepts  the  siu^ty,  in  a  re- 
cognizance, from  the  general  rule  that  the  principal  shall  re- 
ihnd  to  his  surety  any  payment  he  may  have  been  compell- 
ed to  make  in  consequence  of  the  default  of  the  principal. — 
Bail,  in  a  civil  action,  have  this  claim  for  indemnity.  The 
legal  obligation  of  a  surety  in  a  recognizance  is,  in  effect, 
the  same  as  that  of  bail  in  a  civil  action,  that  the  principal 
shall  appear  and  abide  by  the  judgment  of  the  Court.    The 
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diversity  of  the  judgments  does,  in  some  respects,  vary  their 
liabttity;  but  the  surety  to  a  recognizance  is  recognized,  in 
law,  as  bail — having  the  same  power  over  the  principal,  and 
liable  for  the  same  default.  In  Highmore  on  Bail,  204,  it  is 
affirmed,  on  his  mere  authority,  without  the  sanction  of  a 
case  in  support  of  ihe  dictum,  that  the  principal  in  a  recog- 
nizance is  not  liable  to  the  bail  for  the  expense  which  the 
bail  may  incur  on  his  account. 

Petersdoff,  in  his  treatise  on  Bail,  517,  referring  to  this  dic- 
tum of  Highmore,  says  it  is  now  well  settled  that  the  bail 
may  recover  the  expenses  he  has  incurred  incidental  to  his 
engagement.  No  practical  mischief  can  result  from  allowing 
bail  in  a  recognizance  the  same  indemnity  which  is  allowed 
to  bail  in  civil  cases;  and  no  case  has  been  found  in  which 
any  distinction  is  made,  in  this  respect,  between  them. 

^he  motion  is  granted. 

O'Neall,  J.  Evans,  J.  and  Withers,  J.  concurred. 

Motion  granted. 


Mary  A.  Dillard  v.  James  Dillard. 

On  a  question  of  devisavU  vsl  non,  the  Court  excluded  evidence  of  the  admifl- 
sions  and  declarations  against  their  interest  of  the  legatees  under  a  will,  who 
were  equal  in  interest  with  the  executor. 

The  admissions  of  one  who  is  not  the  sole  party  in  interest,  whether  on  the  rec- 
ord or  not,  are  not  evidence  on  a  question  oidevisavit  vd  non.  « 

Before  Mr.  Justice  Withers,  at  Ijaurens,  {Extra  Term.) 
July,  1847. 

The  Presiding  Judge.  The  question  was,  devisavit  vd 
mm.  The  Ordinary  had  decreed  in  favor  of  the  will,  and  the 
plaintiff  appealed.  The  alleged  testator  was  James  Dillardi, 
and  the  plaintiff  was  the  daughter  of  a  deceased  son.  The 
defendant  was  nominated  executor  in  the  paper  propounded. 
The  alleged  will  bore  date  the  6th  Feb.  1836.  The  allega- 
tions on  which,  at  the  outset,  the  plaintiff  relied,  and  which 
were  presented  in  the  pleadings,  were — 1st,  That  James  Dil- 
lard, deceased,  was,  at  the  date  of  the  paper  propounded,  too 
weak  of  mind  from  the  decay  of  faculties  to  execute  a  valid 
will ;  and  2d,  That  undue  influence  had  been  used  upon  him 
in  relation  to  the  will.  The  last  charge  was  directed  against 
the  defendant,  who  was  the  son  of  the  deceased. 
12 
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In  the  argument,  the  counsel  for  the  plaintiff  (who  was 
appellant,)  abandoned  the  first  ground  of  complaint,  except 
in  so  far  as  it  might  serve  to  give  point  and  potency  to  such 
acts  of  the  defendant,  operating  upon  a  person  supposed  to 
be  enfeebled  in  mind,  as  he  certainly  was  in  body,  as  were 
relied  upon  to  sustain  the  charge  of  undue  influence. 

The  testator  Uved  about  ten  months  after  the  date  of  his 
will,  and  the  paper  was  in  his  possession  during  that  time. 
The  estate  had  been  distributed  by  the  executor  among  those 
entitled.  1  suppose,  however,  the  appellant  had  not  received 
her  legacy  of  one  hundred  and  fifty  dollars.  The  Ordinary 
(Said  the  estate  amounted  to  some  thirty  thousand  dollars,  but 
I  did  not  ascertain  whether  the  proceeds  of  the  real  estate 
were  included  in  this  sum. 

According  to  my  memorandum  of  the  provisions  of  the 
will,  it  directed  all  testator's  property,  real  and  personal,  to 
be  sold  on  a  credit  of  12  months.  After  the  payment  of  debts, 
the  remainder  of  the  mon^ y  was  to  be  disposed  of  as  follows : 
To  George  Dillard's  chilareu,  to  wit,  the  appellant  in  this 
case,  and  her  brother,  each  $150 ;  to  Mary  Shand's  child, 
(another  grandchild  of  the  testator,)  $150 ;  the  balance  was 
to  be  equally  divided  between  testator's  wife  and  the  follow- 
ing children,  to  wit:  John  Dillard,  Priscilla  Garrett,  Jane 
Burke,  Samuel  Dillard,  Mary  Garrett,  Narcissa  Ducket, 
Nancy  E.  Boyce,  Thomas  J.  Dillard,  James  H.  Dillard,  Sa- 
rah E.  Dalrymple,  and  Charge  H.  Dillard.  The  portion  of 
John  to  be  placed  in  the  hands  of  h  trustee,  for  his  "  benefit 
and  support,"  liable  for  no  debt  of  his,  present  or  future,  ex- 
ce4)t  a  note  of  $84,  held  by  John  Boyce,  (the  trustee,)  to  be 
appropriated  by  the  trustee  for  the  "use  and  support"  of  John 
and  his  family  for  life ;  remainder  t6  be  equally  divided 
among  his  children  and  others  who  were  named. 

The  testator's  children  were  by  two  wives — some  of  those 
who  shared  equally  his  bounty  were  of  the  half-blood,  as  was 
the  defendant  in  this  case. 

Testator  was,  at  the  time  of  his  death,  between  86  and  90 
years  old.  It  was  said  that  the  age  of  90  had  been  placed 
on  his  tomb-stone. 

The  will  was  executed  in  due  form,  and  according  to  the 
testimony  of  the  only  surviving  attesting  witness  to  Uie  will, 
^  the  distributive  part  of  the  same  (as  he  expressed  it,)  was 
read,  before  the  witnesses  signed."  This  was  explained  to 
mean  that  portion  of  the  will  which  disposed  of  the  estate — 
and  this  witness  then  said  the  whole  will  was  read  to  the 
testator  at  he  time  of  its  execution. 

In  regard  to  the  first  allegation  of  ttie  plaintiff  in  this  case, 
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the  propositions  established  by  the  case  of  Tompkins  v. 
Tomp/dns,  (1  Bailey,  92,)  were  made  known  to  the  jury, 
and  they  were  advised  to  enquire  whether  there  was  such 
intellectual  weakness  on  the  part  of  the  testator  as  to  make 
evidence  of  instruction  or  reading  over  the  will  necessary; 
and  if  so,  then  to  enquire  whether  one  branch  of  the  requisi- 
^Q  had  not  been  compUed  with« 

But  as  there  was  no  serious  contest  upon  this  point,  their 
attention  was  particularly  invited  to  the  question  of  undue 
influence.  It  had  been  pressed  with  great  earnestness,  at 
much  length  and  with  much  ability,  by  the  counsel  for  the 
appellant,  and  as  I  really  did  think  (though  I  did  not  so  say 
to  the  jury,)  that  the  case  was  feeble  on  this  point  as  well  as 
the  other,  pains  were  taken  to  touch  upon  all  the  leading 
positions  of  the  argument.  But  the  first  thing  done  on  ap- 
proaching the  question  of  undue  influence  was,  to  read  to  the 
jury  from  the  Book,  (Cheves,)  so  much  of  the  facts  of  the  case 
of  JFbrr  v.  Thompson,  as  was  necessary  to  explain  what  is 
said  by  the  Court,  on  pages  46-7  of  that  book,  on  the  subject 
of  undue  influence,  which  was  also  distinctly  read  to  the 
jury,  in  the  words  of  the  judgment — and  then  they  were  ci- 
ted to  Shephard's  Touchstone,  vol.  2,  of  the  Law  Library 
Edition,  marginal  pp.  405-6,  where  I  think  will  be  found  an 
excellent  epitome  of  the  law  oA  the  subject  of  undue  influ- 
ence,  embracing,  as  it  does,  the  text  of  Swinburne,  with  the 
criticisms,  distinctions,  and  running  commentary  of  Hilliard 
and  Preston,  added  to  the  authority  of  Shephard.  These 
authorities,  the  words  of  which  were  recited,  were  held  up 
to  the  jury  as  the  standards  according  to  which  they  were  to 
measure  the  whole  testimony,  and  all  the  discussion.  In  the 
authority  last  referred  to,  most  of  the  terms  complained  of  as 
improperly  used  in  the  charge,  will  be  found,  but  they  will 
be  found  with  a  context,  and  this  the  jury  also  heard.  It  is 
quite  certain  that  chese  authorities  were  before  the  Court  and 
jury,  that  the  aim  was  to  make  the  whole  charge  conformable 
to  them,  and  I  have  every  confidence  that  it  was  so. 

But  that  which  I  regarded,  and  yet  regard,  as  the  serious 
matter  on  the  question  of  new  trial,  is  to  be  found  in  the  4th 
ground  of  appeal,  to  \yit :  '<  Because  his  Honor  erred  in  ex- 
cluding evidence  of  the  admissions  and  declarations  against 
their  interest,  of  the  legatees  under  the  will,  who  were  equal 
in  interest  with  the  executor." 

In  excluding  this  testimony,  I  reversed  my  first  impression 
gh  the  subject — and  this  after  a  witness  had,  in  part  at  least^ 
disclosed  such  a  declaration.  At  that  moment,  the  case  of 
Oroj^s  AAnirs  v.  CettreU  ei  al.  1  Hill,  38,  was  cited,  and  it 
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appeared  to  me,  that  one  of  the  grounds  taken  for  the  decis* 
iou  there,  would  exchide  the  testimony  offered  here.  In  that 
case,  the  administrators  sought  to  recover  a  note  under  seal 
from  the  defendants,  who  alleged  unsoundness  of  a  negro 
purchased  from  the  plauitiffs,  wHo  was  part  of  the  considera- 
tion of  the  note,  ana  they  offered  the  declarations  of  a  dis- 
tributee to  establish  the  unsoundness.  This  testimony  waa 
rejected,  and  one  of  the  rules  of  law  affi.med  bvr  the  Appeal 
Court  (per  Johnson,  J.)  as  sustaining  the  circuit  decision,  was, 
"there  were  other  distributees  of  this  estate,  and  probably 
creditors,  over  whose  interests  he  (the  witness  whose  decla- 
rations were  offered,)  had  no  control,  and  these  declarations 
were  calculated  to  affect  their  interests  also;  and  on  that 
ground,  they  were  inadihissible."  It  seemed  obvious  that 
the  same  mischief  might  result  to  others  by  admitting  the 
testimony  in  this  casa;  and  besides,  in  the  present  case,  it 
appeared  that  the  legatees  had  received  their  legacies,  and  it 
might  be,  that  those  who  had  made  declarations  unfavorable 
to  the  validity  of  the  will,  might  have  squandered  their  por- 
tions, and  having  become  wholly  irresponsible,  might,  in 
point  of  fact,  have  no  ititerests  to  be  affected  by  these  decla- 
rations when  they  were  made. 

On  the  other  hand,  the  case  cited  was  placed  on  an  addi- 
tional ground,  which,  if  sound,  would  be  enough  to  support 
it,  to  wit :  Tliat  the  distributee  might  have  been  called  as  a 
witness,  and  therefore  it  might  well  be  said  that  his  declara- 
tions came  under  the  rule,  in  its  most  stringent  aspect,  which 
excludes  hearsay  evidence. 

The  question  presented  in  the  4th  ground  of  appeal,  now 
under  consideration,  appears  to  me  not  to  be  free  from  diffi- 
culty, and  has  occurred  to  me  in  some  aspects  not  presented 
on  the  circuit,  nor  at  present  in  the  said  ground.  1  think  it 
worth  while  to  place  in  this  repoit  what  has  appeared  to  me, 
in  a  limited  range  of  reflection  and  enquiry,  to  the  end  that  I 
may  contribute  what  little  aid  may  be  so  derived  to  a  delib- 
erate determination  of  it. 

1st.  Were  the  legatees  parties  to  this  proceeding?  If  they 
were,  and  had  a  joint  interest,  then  the  general  i;ule  is,  that 
the  declarations  of  one  would  be  evidence  against  all ;  though 
they  were  not  tendered,  and  are  not  now  insisted  on  upon 
thai  ground.  It  did  not  appear  on  the  trial  whether  ttiey 
had  been  cited  before  the  Ordinary.  But  he  was  required 
to  "cite  all  such  persons  as  would  have  been  entitled  to  dis- 
tribution of  the  estate,"  in  cas3  of  intestacy,  "  by  personal  no- 
tice to  such  as  aie  in  the  State,"  and  notice  to  others  in  a 
newspaper,  "  notifying  them  to  appear  at  the  time  appointed 
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for  proving"  the  will.  "Any  person"  aggrieved  by  the  de- 
cision of  the  Ordinary,  may  appeal.  Perhaps  it  is  to  be  pre- 
sumed that  all  in  interest  were  cited,  and  any  whose  decla- 
rations were  offered  might  have  appealed.  Does  this  make 
parties  to  the  record  all  who  have  been  cited,  and  would  be 
distributees,  when  one  of  them  appeals  against  a  decree  in 
favor  of  the  executor,  files  his  suggestion  against  him  only, 
and  posts  his  rule  against  him  oiily  ?  Such,  I  suppose,  to 
have  been  the  course  in  this  case.  As  legatees,  they  would 
be  excluded  by  the  result  of  this  investigation,  and  the  whole 
real  estate  was  directed  to  be  sold,  and  the  proceeds  divided 
as  legacies. 

Perhaps  the  better  opinion  is,  that  they  were  not  strictly 
parties ;  their  names  were  not  on  tte  record ;  they  did  not 
plead ;  were  not  called  upon  to  plead.  But  if  they  were  par- 
lies on  the  record,  I  observe  it  stated  in  the  American  Notes 
to  Smith's  Leading  Cases,  vol.  2,  p.  268,  the  declarations  of- 
fered would  not  be  admissible,  for  the  reason  assigned  in  the 
case  from  1st  Hill.  It  is  there  said,  on  the  authority  of  Penn- 
sylvania cases,  "  the  admissions  of  one  who  is  not  the  sdle 
5 arty  in  interest,  whether  on  the  record  or  not,  are  not  evi- 
ence"  on  a  question  o(  devisavit  vel  non.  The  proposition, 
however,  as  stated  in  the  2d  vol.  of  Greenleaf  on  Evidence, 
sec.  690,  is  as  follows:  "It  may  here  be  added  that  where  a 
devisee  or  legatee  is  party  in  a  suit,  touching  the  validity  of 
a  will,  his  declarations  and  admissions  in  disparagement  of 
the  will  are  competent  to  be  given  in  evidence  against  him ; 
but  if  he  is  not  party  to  the  record,  nor  party  in  interest,  it  is 
otherwise :"  and  for  authorities,  he  cites  Atkins  v,  Sanger,  1 
Pick.  192 ;  Phelps  v,  Hartwell,  1  Mass.  71 ;  Bovard  v.  Wal- 
lace, 4  S.  &  R.  499  ;  Nussear  v,  Arnold,  13  S.  <fc  R.  323^8-9. 
Tliese  cases  are  also  quoted  for  the  proposition  above  stated, 
from  Smith's  Leading  Cases,  and  the  case  from  1  Mass.  71, 
is  there  said  to  have  decided  "that  an  opiijion  respecting  the 
testators  sanity,  expressed  by  one  of  several  interested,  was 
held  inadmissible ;"  while  in  Atkins  v,  Sanger,  1  Pick,  192, 
(a  subsequent  case,)  the  Court  "were  inclined  to  admit"  the 
declarations  of  one  executor  as  to  the  acts  done  by  the  testa- 
tor ;  but  It  is  not  stated  that  the  declarations  were  admitted, 
and  the  question  of  the  competency  of  such  declarations  to 
affect  others,  was  not  before  the  Court.  I  have  not  the  means 
to  refer  at  present  to  these  Massachusetts  and  Pennsylvania 
cases. 

I  have  said  that  the  general  rule  would  admit  the  declara- 
tions of  one  of  several  plaintiffs  or  defendants  against  the 
whole  class,  as  competent  evidence  for  their  adversary ;  but 


94  APPEALS  AT  LAW. 

DiUard  v.  DiOard. 

there  seems  to  be  respectable  authority,  as  we  have  just  seen, 
to  except  the  case  of  devisavit  vel  non  from  the  rule ;  and  the 
same  reason  which  produces  that  exception,  to  wit,  that  there 
must  not  be  a  community  of  interest  merely,  but  a  joint  in- 
terest, an  identity  of  interest,  has  excepted  other  descriptions 
of  cases,  as  for  example,  in  ejectment,  where  several  demises 
are  laid;  or  in  partition,  where  tenants  in  common  unite: 
Jackson  v.  Sidney,  12  John.  185 ;  Dan  v.  Brown,  4  Cow. 
483.  The  idea  ot  joint  interest  or  liability  is  kept  up  by  the 
law  in  relation  to  actions  by  partners,  and  against  ccniefend- 
ants  in  trespass.  The  partnership  must  be  established  by 
evidence  aliunde  in  the  one  case,  and  the  common  purpose 
and  joint  action  in  the  tgrt,  in  the  other,  before  the  declara- 
tions of  one  of  several  parties  are  admissible  against  the  rest. 

2.  Suppose  that  the  legatees  were  not  parties  to  the  record, 
but  were  those  really  in  interest,  and  represented,  nominally, 
by  the  executor,  could  the  declarations  of  any  of  them,  unfa- 
vorable to  the  will,  be  admitted  against  the  executor? 

If  they  could  not,  provided  they  occupied  the  position  of 
parties  to  the  record,  a  fortiori,  they  could  not  be  received 
in  the  case  now  suggested. 

I  suggest  that  there  will  probably  be  found,  from  a  critical 
examination  of  the  class  of  cases  in  which  it  has  been  ad- 
judged that  admissions  or  declarations  of  one  having  the  real 
interest,  though  not  party  to  the  record,  are  receivable  against 
him  who  is  nominal  party  in  his  behalf,  the  following  idea 
as  the  substratum  of  the  principle,  to  wit :  he  whose  declara- 
tions are  offered  must  have  the  whole  interest,  and  have  com- 
plete control  of  the  subject  matter  of  litigation,  or  at  least  of 
the  results  of  the  verdict  rendered  in  behalf  of  his  represent- 
ative. 

Among  a  multitude  of  cases  to  be  found  on  this  point,  I 
would  refer  to  a  late  one  in  the  46th  vol.  Eng.  C.  L.  R.  261, 
May  4*  Cheesman  v,  Taylor,  Though  Lady  Twysden  was 
set  forth  in  the  declaration  of  plaintiffs  as  their  cestui  que 
trust,  in  a  demise  of  certain  premises  made  by  them  to  de- 
fendant for  a  term,  and  that  the  same  was  made  '*at  the  re- 
quest and  by  the  direction  of  Lady  Twysden,"  (who  was 
described  to  be  a  party  to  the  indenture,)  and  that  she  "  did 
demise,  ratify  and  confirm  "  the  indenture ;  and  though  Lady 
Twysden,  in  writing,  authorized  the  act  of  defendant,  (dis- 
planting  four  or  five  acres  of  hops,)  which  was  the  founda- 
tion of  the  plaintiff's  action  for  the  breach  of  a  covenant  in 
the  indenture,  that  authority  of  the  cestui  que  trust  was  held 
to  be  inadmissible  for  the  defendant,  by  Tindall,  C.  J.  Colt- 
man,  Maule  and  Cresswell,  though  it  had  been  admitted  by 
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Loid  Denman  at  i%isi  prius^  as  affecting  the  question  of  dam- 
ages, bat  not  as  a  complete  answer  to  the  action.  The  rea- 
son was,  that  it  did  not  appear  (though  the  contrary  did  not,) 
that  Lady  T.  was  in  fact  the  only  party  to  be  afifected ;  there 
nUght  be  for  her  only  a  life  estate,  and  the  interest  in  remain- 
der might  be  in  another,  for  whose  benefit  some,  portion  of 
the  damages  to  be  recovered  should  be  laid  out  on  the  estate. 
Cbannell,  Serjt  said,  that  none  of  the  cases  cited  on  the  other 
side  (and  there  were  many,)  held  the  declarations  of  a  third 
party  admissible,  where  it  was  not  shown  that  such  party 
was  the  s(de  party  interested — and  he  was  stopped  by  the 
Court.  Among  the  cases  cited  was  that  of  Rex  v.  Hardwick, 
11  East,  578,  which  I  had  supposed  was  pretty  strongly 
against  die  terms  of  the  rule  affirmed  by  Cbannell,  and  sus- 
tained by  the  Court,  and  which,  perhaps,  the  appellant's  coim- 
sel  in  tins  case  may  think  it  worth  while  to  consult.  For 
ample  dissertation  on  this  point,  I  refer  to  the  note  of  Mr. 
Wharton,  at  pajje  265,  of  vol.  2  Smith's  Leading  Cases,  and 
to  Cowan  &  Hill's  note  to  Philips,  vol.  2,  p.  167,  note  173. 

3.  Could  the  legatee,  one  or  more,  whose  declarations  were 
offered,  have  been  called  as  a  witness,  and  compelled  to  give 
testimony?  It  was  so  contended,  on  circuit,  in  behalf  ofthe 
executor.  As  the  legacies  had  been  paid,  and  (as  I  suppose) 
the  issue  would  have  been  conclusive  upon  all  the  legatees, 
each  would  have  been  liable  to  contribute,  if  the  will  had 
been  overthrown,  to  the  distributive  share  of  the  appellant. 
Can  a  witness  be  compelled  to  testify  in  aid  of  a  party,  whose 
success  in  the  litigation  will  subject  him  to  a  civil  liability  ? 
If  on  this  occasion  a  legatee  might,  then  his  declarations  were 
clearly  inadmissible.  This  was  certainly  vexata  questio  in 
England,  until  Parliament  settled  the  matter,  obliging  the 
witness  to  testify.  Vide  Hawl's  Law  Journal,  vol.  1,  p.  223, 
where  the  conflicting  opinions  of  the  judges,  upon  the  appli- 
cation of  the  House  of  Lords  upon  this  point,  will  be  seen. 
A  considerable  majority  of  the  judges  thought  that  by  the 
common  law  a  witness  was  bound  to  testify  in  the  case  sup- 
posed— 36  Geo.  3:  ch.  37,  settled  the  matter;  but  I  learn  that 
there  is,  by  no  means,  uniformity  of  decision  upon  this  sub- 
ject in  the  several  States  of  the  Union.  I  do  not  know  whe- 
ther it  has  been  decided  in  this  State. 

4  If  the  witn^s  would  be  allowed  to  refuse  to  answer  in 
the  case  just  stated,  is  it  proper,  nevertheless,  that  he  should 
be  called  and  put  to  his  objection  1  Lady  Twysden,  in  the 
Engli^  case  cited,  was  subposned,  and  did  not  attend.  We 
will  all  agree,  I  apprehend,  that  it  is  eminently  desirable  to 


96  APPEALS  AT  LAW 

Dillard  v.  DUlard. 

subject  testimony,  so  far  as  it  is  possible  to  accomplish  it,  to 
the  touch-stone  of  cross-examination ;  and  it  is  not  Jess  ma- 
terial in  the  case  before  us  than  in  any  other  description  of 
civil  causes — for  it  is  obvious  that  there  is  something  very 
suspicious  in  a  legatee,  who  has  accepted  his  legacy,  impu- 
ting by  loose  declaration  (it  may  be)  oblique  agency  in  pro- 
curing a  will  in  which  he  is  favored ;  and,  perchance,  if  he 
be  required  to  appear  upon  the  stand,  he  may  adhere  will- 
ingly to  the  fortunes  of  the  executors  adversary,  and  give 
the  executor  the  benefit  of  a  cross-examination. 

I  here  close  what  I  proposed  to  say.  The  object  has  been 
to  offer  a  little  aid  to  counsel  and  the  Court,  in  the  investiga- 
tion of  the  only  question  that  I  consider  mateiial  m  this  cause ; 
about  which  I  doubted  much  on  the  occasion  of  a  hurried 
circuit  decision — and  with  respect  to  which  I  am  not  now 
entirely  satisfied.     The  jury  found  for  the  will. 

The'  plaintiff  appealed. 

There  was  much  testimony  taken,  which  it  is  not  deemed 
necessary  to  subjoin,  as  it  relates  chiefly  to  grounds  of  appeal 
which  were  afterwards  abandoned.  In  the  argument  before 
the  Court  of  Appeals,  only  the  following  ground  was  insisted 
on  for  a  new  trial,  by  the  counsel  for  the  plaintiff — viz : 

"  Because  his  Honor  erred  in  excluding  evidence  of  the  ad- 
missions and  declarations  against  their  interest,  of  the  lega- 
tees under  the  will,  who  were  equal  in  interest  with  the  exe- 
cutor." 

Waddy  Thompson,  for  the  motion,  insisted  that  the  decla- 
rations of  one  who  is  jointly  interested  are  admissible  against 
all  concerned. — Rex  v.  The  Inhabitants  of  Woburn,  lU  East, 
395;  Rex  v.  The  Inhabitants  of  Uardwick.  11  East,  579; 
2  Smith's  Leading  Cases,  267 ;  2  Greenleaf's  Ev.  219.  Those 
of  a  party,  represenled  by  another,  are  admissible. — Atkins 
V.  SaugeTj  1  Pick.  192.  Those  of  one  of  many  legatees  are 
admissible.  The  party  interested  is  not  presumed  to  intend 
to  injure  his  interests. — Koon  v.  Ghreenman^  7  Wend.  121. 
Those  of  one  heir,  when  there  were  others,  were  admitted. — 
Osgood  V.  The  Matihattan  Company,  3  Co  wen,  612. 

Withers,  J.  delivered  the  opinion  of  the  Court 
The  only  question  which  the  counsel  for  the  appellant 
has  argued  before  this  Couit,  is  that  embraced  in  the  fouith 
ground  of  appeal,  touching  the  admissibility  of  the  testimony 
therein  referred  to;  and  that  is  the  only  question  considered. 
It  is  quite  uimecessary  to  multiply  words  upon  a  point  so 
fully  discussed  in  the  Report  from  the  Circuit :  for  the  con* 
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siderations  therein  contained,  aided  by  the  cases  cited,  have 
led  us  to  the  conclusion  that  the  Circuit  Judge  was  right 
upon  the  matter  in  question,  and  the  motion  is  therefore  re- 
fused 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J.  and 
Frost,  J.  concurred. 

Motion  dismissed. 


D,  Wilson  V.  J.  Douglas. 

No  matter  how  good  the  title  of  the  lessor,  if,  at  the  time  of  the  demise  to  the 
plaintiff,  the  defendant  occupied  a  part  of  the  land,  and  afterwards  continued 
to  do  so,  the  plaintiff's  lease  could  not  give  him  such  a  constructive  posses- 
sion of  the  whole  tract  as  to  enable  him  to  maintain  trespass  against  the  de- 
fendant 

The  lessor  of  land  is  an  incompetent  witness  to  prove  his  title  so  as  to  enable 
his  tenant  to  recover  on  his  own  demise,  in  an  action  of  trespass. 

Before  Mr.  Justice  Richardson,  cU  Abbeville.  Fall  Term. 

1847. 

The  Presiding  Judge.  This  was  an  action  of  trespass 
quare  dausum  /regit. 

The  plaintiff  proved  a  lease  from  Kennedy,  dated  1844, 
for  55  acres  of  land,  and  was  put  in  possession  of  the  house 
and  enclosure  of  two  acres,  and  constructively,  of  course,  in 
possession  of  the  whole.  Much  evidence  was  adduced  to 
prove  Kennedy  the  true  owner  of  the  land  so  rented  to  plain- 
tiff. But,  for  the  purpose  of  this  appeal,  his  title  may  be  as- 
sumed, as  it  was  by  me  at  the  trial — in  charging  the  jury. 

As  to  the  facts  proved,  there  was  no  doubt  that  defendant 
held  two  small  pieces  of  land  within  the  land  leased  to  plain- 
tiff, and  within  Kennedy's  hnes,  called  Mullin's  Branch,  and 
the  Yellow  Field.  But  his  defence  was,  that  he  had  taken 
possession  of  these  pieces  before  the  plaintiff  leased  the  land, 
and  held  them  ever  since.  The  case  was  therefore  reducea 
to  this  question :  Could  the  plaintiff  (not  Kennedy)  recover 
under  his  constructive  possession  of  the  whole,  against  the 
actual  prior  occupancy  of  the  two  small  pieces  by  defendant, 
provided  defendant  really  had  such  prior  occupancy  of  the 
two  small  pieces,  which  depended  upon  the  evidence  1  As 
several  of  die  plaintiff's  grounds  of  appeal  indicate  the  coun- 
13 
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set's  views  of  the  plaintiffs  case  and  its  legal  merits,  difer- 
ent  from  my  own,  I  report  the  evidence  generally,  to  wit : 

ShUlito^  Surveyor — Plaintiff  is  the  tenant  of  Kennedy,  and 
lives  in  the  house  with  2  acres  enclosed  (no  trespass  thereonV 
The  trespass  is  on  the  Yellow  Field  and  at  Mullin's  Brancn 
— (see  plat) — locates  Kennedy's  lands  to  contain  the  alleged 
trespasses  (see  the  plat).  Defendant  lives  at  B — .  Record 
and  recovery,  /  Douglas  v,  Kennedy — given  in  evidence ; 
grant  to  J.  Kennedy  for  25  acres,  26th  June,  1845 ;  covers 
the  slip  of  vacant  land ;  witness  sees  no  difference  in  the  field 
(yellow  field).  The  old  grant  to  J.  Rutledge  in  74,  covers 
the  25  acres  and  the  field,  but  not  the  trespass  at  Mullin's 
Branch  of  \  acre ;  this  is  fenced. 

/.  H.  Foster — Proves  lease  to  plaintiff,  dated  3d  Febru- 
ary, 1844. 

ShillUo,  again — Made  the  plat  of  fifty  acres  of  Sims  to 
Kennedy. 

Foster,  again — The  trespass  at  Mullin's  Branch  is  in  de- 
fendant's field,  which  part  was  cleared  about  '40  or  '41.  The 
field  is  mostly  old ;  defendant  has  held  it  since  about  '40  or 
'41 ;  that  is,  the  new  part. 

Is.  Lesslie — Thinks  ^  acre  cleared  on  the  Mullin's  Branch 
in  Douglas's  fence,  and  over  the  line. 

Isaac  Kennedy — the  lessor,  offered  to  prove  a  deed  from 
W.  Sims  to  himself,  and  to  show  the  fixed  lines  between 
himself  and  the  defendant,  according  to  the  former  recovery 
— ^held  incompetent. 

Foster,  again — Shanks  &  Shanks,  the  witnesses  to  the 
deed,  are  gone  off;  but  it  is  Sims's  hand- writing,  the  lessor^ 
and  the  magistrate's  too. 

Shillito,  again — The  Rutledge  grant  covers  the  new  grant. 

S.  Abney — Leased  the  50  acres  of  Kennedy,  and  cleared 
the  Yellow  Field  partly.  Witness  cut  down  the  piece  on 
Mullin's  Branch ;  was  there  in  '39  to  '44 ;  did  not  fence  the 
little  field,  but  Douglas  fenced  it. 

Foster,  again — Old  Mr.  Foster  had  the  50  acres  long  be- 
fore ;  40  or  50  years  ago. 

Shillito,  again — Defendant  said  he  had  worked  the  field 
in  '44,  and  would  be  there  to-morrow  again ;  plaintiff  had 
then  leased  it. 

S.  Dean — In  '43  witness  rented  a  part  of  the  Yellow  Field 
of  defendant,  and  tilled  it ;  L.  Hariss  then  rented  it  in  '44  to 
the  extent  of  his  line  across  the  field,  and  the  fence  is  on  the 
line ;  Abney  was  in  possession  of  the  part  beyond  the  line ; 
that  was  all  he  claimed  as  tenant  to  Kennedy. 
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8.  Abney — ^Witness  rented  a  part  of  L  Kennedy,  and  Dean 
tended  it  with  witness.  Witness  rented  defendant's  part,  i.  e. 
of  defendant ;  in  '42,  defendant  claimed  about  an  acre  of  the 
field ;  the  fence  is  on  the  line ;  defendant  claimed  to  it;  there 
are  marked  trees  along  the  fence. 

ShiUttOj  again — The  Yellow  Field  is  1  acre,  3  roods,  and 
14  perches. 

I  charged  the  jury,  that  the  title  of  Kennedy  to  the  land 
might  be  assumed  as  not  disputed;  that  when  he  put  Wilson 
in  possession  of  the  house  and  enclosure,  Wilson  was,  by  le- 
gal construction,  put  in  possession  of  the  whole  65  a^s,  and 
that  he  might  sue  any  subsequent  trespasser  on  any  part  of 
the  land  leased  to  him,  but  that  such  constructive  possession 
could  not  extend  to  a  part  actually  held  and  occupied  by  the 
defendant  before  the  lease,  and  continued  ever  since.  Such 
prior  and  actual  occupancy  was  paramount  to  and  would 
exclude  the  mere  constructive  occupancy  of  Wilson,  no  mat- 
ter how  good  the  title  of  the  lessor  Kennedy  to  the  identical 
land  so  holden  by  the  defendant.  This  was  the  law  of  the 
case,  and  the  jury  should  decide  for  the  plaintiff  or  defendant 
according  to  the  fact  of  the  defendant's  actual  and  prior  occu* 
pancy,  or  his  mere  subsequent  occupancy — which  latter,  but 
not  the  former,  would  render  him  liable  to  the  plaintiff  as  a 
trespasser. 

This  question,  whether  the  defendant's  occupancy  had 
commenced  before  or  after  the  plaintiff's  lease,  was  left  for 
die  jury  alone  to  decide. 

The  jury  found  for  the  defendant — ^plaintiff  appeals,  and  I 
have  to  remark  that  I  excluded  the  evidence  of  Kennedy,  as 
before  stated,  which  gives  rise  to  the  first  ground  of  appeal. 
Upon  the  2d  and  3d  grounds,  the  plaintiff's  counsel, warmly 
u^ed  upon  the  jury  that  the  case  should  be  decided-  by  the 
right  of  a  freehold  in  the  lessor  Kennedy,  as  proved  by  the 
verdict  in  Douglas  v.  Kennedy  and  Abney,  for  a  mere  tres- 
pass. The  line  then  agreed  upon  by  surveyors,  (see  this 
2d  ground)  I  said,  had  no  essential  bearing  on  the  true  ques- 
tion of  this  case,  as  just  stated  in  my  charge.  The  case  did 
not  turn  upon  the  question  whether  Douglas  or  Kennedy  had 
the  fiieehold  of  the  land,  but  upon  whether  the  plaintiff's  pos- 
session had  been  trespassed  upon  by  defendant. 

The  plaintiff  appealed  from  the  verdict  of  the  jury,  and 
moved  the  Court  of  Appeals  for  a  new  trial,  on  the  following 
grounds: 

1st  Because  ^his  Honor  erred  in  ruling  that  the  lessor  was 
an  incompetent  witness  to  prove  the  trespass  in  this  case. 
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2.  Because  his  Honor  erred  in  holding,  and  so  charging  the 
jury,  that  the  record  in  the  case  of  John  Douglas  (this  de- 
fendant) V.  Isaac  Kennedy  (this  plaintiff's  lessor)  and  Sa'm- 
uel  Abney,  which  was  tried  in  1841,  as  explained  by  the  plats 
which  were  in  evidence,  and  the  testimony  of  A.  W.  Shil- 
lito,  one  of  the  surveyors  in  both  cases,  in  reference  to  a  line 
run  in  the  former  case,  and  agreed  upon  by  both  the  survey- 
ors as  the  dividing  line  between  the  lands  of  the  plaintiff's 
lessor  and  the  delendant,  had  no  bearing  whatever  on  this 
issue.  Whereas  it  is  submitted,  that  that  line  being  thus 
established,  the  defendant,  as  was  proved,  going  over  that 
line  on  me  plaintiff's  side,  who  was  then  in  constructive  pos- 
session of  the  Mullin  Branch  land,  and  in  actual  possession 
of  the  Yellow  Field,  committed  a  trespass  for  which  this  ac- 
tion lies,  and  his  Honor  should  have  so  charged  the  jury. 

3.  Because  his  Honor  erred  in  charging  the  jury  that  nei- 
ther the  plaintiff's  nor  the  defendant's  paper  title  was  mate- 
rial to  the  issue. 

4.  Because  his  Honor  erred  in  saying  to  the  jury,  in  almost 
so  many  words,  that  no  trespass  had  been  proved  on  the  de- 
fendant, on  either  the  Mullin  Branch  land,  or  the  Yellow 
Field ;  whereas,  this  being  a  question  of  fact,  should  have 
been  left  to  the  jury. 

5.  Because  his  Honor  held,  and  so  charged  the  jury,  that 
this  action  would  not  lie  against  one  in  actual  occupation  of 
land,  by  one  who  was  in  prior  constructive  possession. 

6.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

Jones,  for  the  motion. 
Perrin,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  first  ground  of  appeal  cannot  be  maintained.  For  al- 
though it  is  true,  that  if  the  grantor  or  lessor  have  no  inter- 
est in  the  suit,  he  may  be  examined  touching  any  fact  in  the 
case,  yet  here,  the  lessor  was  offered  to  prove  his  own  title, 
so  as  to  enable  his  tenant  to  recover  on  his  own  demise. 
This  was  in  fact  and  in  law  to  testify  in  his  own  case.  He 
was  therefore  clearly  incompetent. 

The  2d  ground  presents  no  difficulty  when  explained.  The 
record  of  the  former  recovery  was  received  in  evidence.  The 
presiding  Jud^e  held,  and  I  think  very  correctly,  that  it  could 
have  no  effect  on  this  suit.  For  if  it  were  conceded  that  by 
it  Kennedy  was  the  owner  of  the  locus  in  quo,  still  the  plain- 
tiff could  not  recover.  For  at  the  time  of  the  demise  to  the 
plaintiff  the  defendant  was  in  possession,  and  the  plaintiff's 
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lease  could  not  give  him  such  a  constructive  possession  of 
land  in  the  possession  of  another  as  would  enable  him  to 
maintain  trespass.  This  view  of  the  case,  sustained  as  it  is 
by  Amick  v.  Frctzier,  Dudley,  340,  precluded  the  defence  of 
tille  on  which  the  plaintiff  relied,  and  the  verdict  for  the  de- 
fl^idant,  under  the  very  proper  instructions  of  the  Judge  be- 
low, was  altogether  right.    The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  Wardlaw,  J.  Frost,  J.  and 
Withers,  J.  concurred. 
Motion  dismissed. 


P,  A.  F,  Nunn,  by  next  friend,  v.  Charles  Owens. 

The  words  of  a  will,  to  wit,  "  I  want  Ira  H.  Hardin  to  attend  to  my  buainess 
as  executor,"  make  the  said  Ira  H.  Hardin  the  executor  and  not  the  trustee  of 
the  property. 

In  an  action  of  trover,  brought  by  a  legatee  to  recover  from  the  purchaser  the 
value  of  a  slave  (part  of  the  legacy)  sold  under  an  execution  against  the  exec- 
utor, the  residuary  legatee,  under  the  same  will,  was  held  to  be  a  competent 
witness  for  the  plaintiff,  to  prove  the  assent  of  the  executor  to  the  legacy. 

The  declarations  of  an  executor  are  competent  evidence  of  the  fiict  of  his  assent 
to  a  legacy. 

The  assent  of  an  executor  to  a  legacy  is  rendered  unexceptionable,  when  he  re- 
tains enough  from  the  estate  to  pay  the  testator's  debts ;  and  the  legal  effect  of 
the  assent  is  to  vest  the  legacy  in  the  legatee  and  place  it  beyond  the  execu- 
tor's control,  and  also  to  render  void  the  sale  of  such  legacy  under  an  execu- 
tion against  the  executor. 

Before  Mr.  Justice  Evans,  at  Chester j  Spring  Term,  1847. 

Abner  Lee,  by  his  will,  dated  1st  August,  1839,  bequeathed 
a  negro  woman  named  Less,  and  her  children,  Maria  and 
Sarah,  to  the  plaintiff.  The  balance,  after  paying  his  debts, 
he  gave  to  his  wife.  The  will  contains  this  provision: 
"  that  Less  and  her  children  should  be  hired  out  until"  the 
plaintiff  came  of  age ;  also,  "  I  want  Ira  H.  Hardin  to  attend 
to  my  business  as  executor."  The  testator  died  a  few  days 
after,  and  Hardin  qualified  as  executor.  In  1842,  judgments 
were  obtained  against  Hardin  as  executor,  under  which  Ma- 
ria, one  of  the  negroes  bequeathed  to  the  plaintiff,  was  sold 
by  the  sheriff,  and  purchased  by  the  defendant  This  was 
an  action  of  trover,  to  recover  her  value,  on  the  assumption 
that  the  executor  had  assented  to  the  legacy,  by  which  as- 
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sent  the  legacy  vested  In  the  legatee,  and  was  from  thence 
not  liable  to  be  seized  and  sold  under  an  execution  of  a  later 
date  than  the  assent.  There  seemed  to  be  no  doubt  that  the 
executor  had  funds  to  pay  all  the  debts.  The  widow  of  Ab- 
ner  Lee  sold  a  tract  of  land  to  raise  money  to  pay  the  debts, 
out  of  which  Hardin  received  $300,  which  he  said  was  mofe 
than  enough.  The  fund  thus  provided,  the  executor  misap- 
plied or  squandered,  and  has  left  the  country  insolvent  In 
1845,  by  his  direction,  Maria  was  levied  on  by  the  sheriff,  to 
satisfy  the  executions  of  Walker  and  Douglass,  the  latter  a 
small  debt  of  about  $20,  and  the  former  for  $290.  It  was  to 
pay  this  latter  debt  that  Mrs.  Lee  said  she  sold  her  land,  and 
gave  the  executor  the  proceeds,  $300.  At  the  same  time 
the  negro  was  sold  there  was  also  sold  a  tract  of  land,  which 
brought  $161. 

Op  the  question  of  assent,  and  the  time  of  the  assent,  there 
was  a  good  deal  of  evidence.  The  plaintiff  was  an  infant, 
and  the  grand-daughter  of  Mrs.  Lee,  the  widow  of  the  testa- 
tor, and  lived  with  her.  There  was  no  doubt  that  about 
1841,  on  some  interference  of  the  ordinary,  Less  and  her 
children  were  given  up  to  Mrs.  Lee,  to  be  hired  out  by  her. 
At  first  Hardin  was  to  have  the  hire  paid  to  him,  and  he  did 
receive  it  the  first  year,  as  he  said,  to  pay  the  debts ;  after 
that  he  set  up  no  claim  until  1845,  when  he  told  the  defend- 
ant, who  had  hired  Maria  from  Mrs.  Lee,  that  he  must  pay 
the  hire  to  him;  Mrs.  Lee  hired  the  negroes  out  in  1841, 
1843,  4  and  5— she  kept  them  herself  in  1842.  The  two 
last  years  Maria  was  hired  to  the  defendant,  in  whose  pos- 
session she  was  when  levied  on  by  the  sheriff.  At  the  time 
Hardin  received  the  $300  from  Mrs.  Lee  to  pay  the  debts, 
he  said  it  was  enough,  and  the  hire  was,  after  that,  to  go  to 
the  plaintiff.  About  the  time  of  the  levy,  Hardin  denied  there 
was  enough  received  by  him  to  pay  the  debts.  But  so  far 
as  the  evidence  showed,  he  had  received  more  than  enough 
to  pay.  Mrs.  Lee  said  the  $300  was  given  to  Hardin  six 
years  ago,  which  would  carry  the  time  back  to  1841,  which 
was  anterior  to  the  lodgment  of  the  executions. 

The  Presiding  Judge.  I  instructed  the  jury,  that  a  cre- 
ditor had  a  higher  claim  than  a  legatee,  and  might  sell  any 
part  of  the  estate,  real  or  personal,  to  satisfy  his  debt.  Until 
this  was  done,  or  a  fund  provided  for  the  payment  of  the 
debts,  the  executor  could  not,  consistently  with  his  duty,  as- 
sent to  a  legacy  of  a  specific  chattel.  But  where  such  fund 
was  provided,  there  was  no  legal  impediment  to  his  delivery 
of  the  specific  legacy  to  the  legatee,  and  if  he  did  so  in  good 
faith,  the  specific  chattel  could  not  be  levied  on  to  satisfy  an 
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execution  which  had  no  lien  anterior  to  the  assent.  I  ex- 
plained to  them  what  would  amount  to  assent  on  the  part  of 
the  executor,  and  submitted  to  them  to  decide  on  the  evi- 
dence, whether  Hardin  had  given  up  the  negro  to  Mrs.  Lee 
for  the  plaintiff,  discharged  from  all  claim  on  his  part  as  ex- 
ecutor ;  and  if  such  delivery  had  been  made,  was  it  anterior 
to  the  time  when  the  executions  were  lodged  in  the  sheriff's 
office  in  May  and  November,  1842.  The  jury  were  admon- 
ished that  the  plaintiff's  right  to  recover  depended  on  the  as- 
sent, and  that  this  should  be  fully  and  satisfactorily  proved. 

TTiey  found  for  the  plaintiff. 

On  the  notice  of  appeal,  I  have  only  to  remark,  that  the 
2d  ground  for  a  non-suit  was  not  noticed  at  the  trial,  and 
therefore  my  attention  was  not  called  to  it. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
&r  a  non-suit  and  a  new  trial,  on  the  following  grounds : 

For  a  non-suit. 

1st.  Because  there  was  no  legal  evidence  of  the  assent  of 
the  executor,  L'a  H.  Hardin,  to  the  legacy. 

2d.  Because,  by  the  terms  of  the  will  of  testator,  Abner 
Lee,  the  executor,  Ira  H.  Hardin,  was  appointed  a  trustee  to 
hold  and  hire  out  the  negroes  willed  to  the  plaintiff,  until 
she  should  arrive  of  age. 

3d.  Because  there  was  no  legal  evidence  that  the  executor 
had  funds  or  assets  in  his  hands  to  pay  the  debts  of  the  es- 
tate, as  that  could  only  be  shown  by  the  records  or  returns 
to  the  ordinary's  office. 

For  a  neiD  trial. 

Ist.  On  all  the  above  grounds  taken  for  a  non-suit. 

2d.  Because  Mrs.  Nancy  Lee  was  an  incompetent  witness. 

3d.  Because  the  plaintiff  had  not  acquired  a  legal  title  to 
the  negro  sued  for,  at  the  time  the  executions  were  issued 
imder  which  she  was  sold. 

4th.  Because  Ira  H.  Hardin  was  a  competent  witness  for 
the  plaintiff^  and  therefore  his  declarations  were  incompetent. 

5lh.  Because  the  negro  was  Uable  for  the  debts  due  by  the 
testator  at  his  death,  and  the  executor,  who  w^as  proved  to 
be  utterly  insolvent,  could  not,  in  good  faith,* assent  to  the 
legacy,  until  he  had  paid  the  debts,  even  if  he  had,  in  truth, 
ample  funds  in  his  hands,  which  did  not  appear,  as  that 
would  operate  as  a  fraud  upon  the  creditors. 

6th.  Because  the  verdict  is  contrary  to  law  and  evidence, 
and  the  charge  of  the  Judge. 

A.  W.  Thomson,  for  the  motion. 
'   Grboo,  contra. 
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Richardson,  J.  delivered  the  opinion  of  the  Court. 

The  words  of  the  will,  to  wit,  "  I  want  Ira  H.  Hardin  to 
do  my  business  as  executor,"  make  him  the  executor  very 
plainly,  and  not  the  trustee  of  the  property.  2dly,  The  fact 
of  the  executor's  assent  to  the  legacy,  is  well  settled  by  the 
verdict ;  and  3dly,  The  legal  effect  of  such  assent  to  vest 
the  legacy  in  the  legatee,  Nunn,  and  place  it  beyond  the  ex- 
ecutor's conti-ol,  and  also  to  render  void  the  sale  of  the  legacy 
made  under  an  execution  against  the  executor,  after  such  as- 
sent, are  the  very  points  adjudged,  unanimously,  in  the  case 
of  Alexander  v.  Williams,  2  Hill,  522.  But  to  render  the 
assent  unexceptionable  in  this  case,  the  executor  kept  more 
than  enough  to  pay  the  testator's  debts,  and  could  not  recall 
his  assent  and  divest  the  legatee.  This  disposes  of  the  mer- 
its of  the  case.  4thly,  therefore — Was  Mrs.  Lee  a  competent 
witness?  Mrs.  Lee  was  the  residuary  legatee,  and  to  say 
the  least,  could  not  be  interested  to  pass  any  part  of  the  tes- 
tator's property  to  the  plaintiff,  but  rather  interested — if  either 
way,  to  defeat  the  claim  of  the  legatee,  Nunn.  Mrs.  Lee  was 
therefore  a  competent  witness  for  the  plaintiff,  because  she 
was  either  entirely  disinterested,  or  she  testified  against  her 
own  interest.  Lastly — As  to  the  declarations,  &c.  of  Ira  H. 
Hardin,  to  prove  his  assent  to  the  legacy,  he  was  the  execu- 
tor, and  of  course  the  legal  owner  of  the  personal  estate  of 
his  testator,  Abner  Lee.  This  is  settled  law,  and  fully  recog- 
nized in  the  case  first  cited. 

It  follows,  that  his  declarations,  divesting  himself  of  Maria, 
are  his  acts  or  acknowledgment  that  he  had  passed  Maria  to 
the  plaintiff,  and  operate  of  course  as  his  bill  of  sale,  or  rather 
act  of  divestiture  and  transfer  of  property  by  the  legal  owner. 
His  declarations  on  that  head  were  therefore  competent  evi- 
dence of  the  fact  of  his  assent  to  the  legacy. 

The  motion  is  therefore  dismissed. 

Evans,  J.  Wardlaw,  J.  Frost,  J.  and  Withers,  J.  con- 
curred. 

Motion  dismissed. 
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X  A.  Hibler,  for  the  use  of  C.  J.  Glover,  v.  X  D,  Hammond 
and  W.  G,  Hamvmond. 

The  discharge  of  a  prisoner,  by  order  of  the  Court,  under  the  Insolvent  Debtors 
Act>  is  a  release  from  and  satisiaction  of  the  plaintiff's  ca.  so.  and  a  bar  to  his 
action  on  the  Prison  Bounds  Bond ;  nor  do  the  &cts,  that  the  plaintiff  did  not 
appear,  and  that  no  issue  was  made  on  the  truth  of  the  schedule,  vary  the  case. 

Before  Mr.  Justice  O'Neall,  at  Edgefield,  Fall  Term,  1846. 

This  was  an  action  of  debt  on  a  Prison  Bounds'  bond. 
The  breach  assigned  was,  that  the  defendant,  J.  D.  Ham- 
mond, did  not  render  in  a  full  schedule  of  his  estate. 

It  appeared  fully  that  at  the  time  of  his  arrest,  and  during 
his  imprisonment,  the  defendant,  J.  D.  Hammond,  was  pos- 
sessed of  two  mares — one  a  sorrel,  of  the  value  of  $35,  the 
other  a  bay,  of  the  value  of  $40 ;  two  colts — Argyle,  of  the 
value  of  $100,  Bascom,  of  the  value  of  $100,  and  a  note  of 
$20,  which  were  not  included  in  his  schedule.  It  seemed 
the  defendant  thought  he  had  given  the  mare  and  colts  to 
his  children :  his  gift  was  merely  verbal,  and  the  possession 
remained  unchanged. 

The  defendant  was  discharged  imder  the  Insolvent  Debt- 
ors Act,  without  his  schedule  being  contested.  The  plain- 
tiflf's  attorney,  however,  gave  notice  that  his  client  waived 
no  rights. 

The  defendants  contended  that  the  discharge  of  J.  D.  Ham- 
mond precluded  the  question  now  made. 

The  Presiding  Judge.  I  did  not  think  so.  There  had 
been  no  issue  made  on  the  schedule  at  the  time  of  his  dis- 
charge, and  there  was  therefore  nothing  to  operate  as  res  ad- 
judicata.  The  provisions  of  both  the  Insolvent  Debtors  Act 
and  the  Prison  Bounds  Act  made  defendants  answerable. 

The  jury,  under  my  directions,  found  for  the  plaintiff  the 
value  of  the  property  and  note,  two  hundred  and  ninety-five 
dollars. 

The  defendants  moved  the  Court  of  Appeals  to  reverse 
the  decision  of  his  Honor,  the  presiding  Judge,  sustaining  the 
^ntiff's  demurrer  to  his  2d  and  3d  pleas,  upon  the  grounds 
following : 

1.  That  the  discharge  of  the  defendant,  J.  D.  Hammond, 
by  order  of  the  Court,  under  the  Insolvent  Debtors  Act, 
estopped  the  plaintiff  from  objecting  to  the  correctness  of  the 
scheaule. 

2.  That  the  order  discharging  the  defendant,  J.  D.  Ham- 
mond, is  a  release  from  and  satisfaction  of  the  plaintiff's  ca. 
so.  and  a  bar  to  his  action  upon  the  bond. 

.     14 
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The  defendants  will  also  move  the  Court  of  Appeatls  for  a 
new  trial,  on  the  grounds  following : 

1.  That  the  defendant's  (J.  D.  Hammond  J  omission  to  in- 
clude in  his  schedule  the  articles  alleged  to  nave  been  with^ 
held  from  it,  was  through  mere  ignorance,  and  not  wilful  or 
designed. 

2.  Because  the  articles  charged  to  have  been  omitted  from 
the  schedule  of  the  defendant,  J.  D.  Hammond,  were  not  his 
property,  but  the  property  of  his  child. 

Carroll,  for  the  motion. 
Griffin,  contra, 

Evans,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  the  defendant,  J.  D.  Hammond,  had  been  ar- 
rested on  a  ca,  sa,  by  the  plaintiff.  He  gave  a  bond  to  keep 
the  bounds  and  render  a  schedule,  under  the  Prison  Bounds 
Act.  He  filed  his  schedule,  gave  the  requisite  notice  to  his 
creditors,  and  was  discharged,  without  objection,  under  the 
Insolvent  Debtors  Act,  passed  in  1759 — the  plaintiff,  by  his 
attorney,  being  present,  and  making  no  objection. 

The  object  of  this  action  is  to  charge  him  and  his  security 
With  the  plaintiff's  debt,  on  the  allegation  that  his  schedule 
was  false,  in  this,  that  it  did  not  include  two  mares  and  colts, 
of  which  he  was  the  owner  at  the  time ;  aiid  the  question  we 
are  called  on  to  decide  is,  whether  the  discharge,  which  could 
not  have  been  made  if  the  schedule  was  false,  is  not  a  bar  as 
to  every  thing  which  was  or  might  have  been  decided  on  the 
question  whether  the  defendant  was  entitled  to  his  discharge. 

It  is  not  denied  by  the  plaintiff's  counsel,  that  if  he  had 
appeared  according  to  the  notice,  and  made  the  question  as 
to  the  falsity  of  the  schedule,  and  the  matter  had  been  deci- 
ded, it  would  have  been  resjudicatay  and  could  not  again  be 
called  in  question. 

As  regards  the  prisoner,  it  has  been  frequently  decided  that 
in  an  action  on  the  bond,  the  record  of  conviction  of  having 
rendered  a  false  schedule  was  conclusive  evidence  of  a  breach 
of  the  condition ;  and  in  the  recent  case  of  McCarly  v.  Davis 
and  others^  the  defendants  were  denied  the  right  to  question 
the  finding  on  the  issue  made  on  the  objections  to  his  dis- 
charge. 

No  one  can  read  the  Insolvent  Debtors  Act  without  the 
conviction  that  it  was  intended  to  be  a  judicial  proceeding. 
The  debtor  must  apply  by  petition ;  notice  must  be  given 
to  the  creditors  to  appear.  A  schedule  of  the  debtor's  prop- 
erty must  be  filed.  The  creditors  may  object  to  his  dis- 
charge. If  the  creditors  appear,  the  Court  snail  hear  what 
may  oe  alleged  for  or  against  the  discharge ;  or  if  they  shall 
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meglect  or  refuse  to  appear,  the  Court,  after  proof  of  the  ser- 
vice of  notice,  in  a  summary  way  shall  examine  the  matters 
of  the  petition,  and  may  administer  or  tender  to  the  prisoner 
an  oath,  which  embraces  as  well  the  truth  of  his  schedule  as 
certain  other  matters,  which  would  be  grounds  of  objection 
to  his  discharge.  Besides,  this  Act  declares  that  the  effect 
of  the  dischai^e  shall  be  a  full  discharge  from  the  debts  of 
all  suing  creditors  and  the  debts  of  such  other  of  his  credit- 
ors as  shall  accept  a  dividend  of  his  estate ;  and  all  his  other 
creditors  are  prohibited  from  suing  for  their  debts  until  after 
the  expiration  of  twelve  months. 

Every  thing  partakes  of  the  nature  of  judicial  proceedings. 
The  commencement  by  petition ;  the  notice  to  the  creditors ; 
their  right  to  contest  the  discharge;  the  Court  to  examine 
the  matter  of  the  petition ;  the  administration  of  the  oath ; 
and  the  legal  effect  of  the  discharge  upon  all  debts,  either  in 
barring  them  altogether,  or  postponing  their  collection,  all 
show  that  this  is  a  judicial  proceeding.  If  it  is,  then,  the 
judgment  of  the  Court  on  that  which  was  decided,  it  is  res 
judicata^  and  cannot  again  be  called  into  judgment  between 
the  parties.  Nor  do  I  consider  that  the  fact  that  the  plain- 
tiff did  not  appear,  and  that  no  issue  was  in  fact  maae  on 
the  truth  of  the  schedule,  can  vary  the  case.  I  suppose  if 
the  issue  had  been  made,  there  would  be  no  doubt  the  plain- 
tiff would  be  bound  by  it,  and  it  seems  to  me  to  be  very 
dear,  both  on  principle  and  authority,  that  whatever  might 
have  been  pleaded  or  given  in  evidence  as  a  bar,  is  equally 
concluded  by  the  judgment.  This  was  decided  in  the  case 
of  Castan  v.  Perry,  1  Bail.  533.  In  McDowell  v.  McDowellj 
1  Bail.  E.  R.  330,  Chancellor  Harper  says — "When  the  ques^ 
tion  is  res  judicata,  the  true  rule  is,  if  the  party  has  once 
had  an  opportunity  of  litigating  in  the  course  of  a  judicial 
proceeding,  he  shall  not  draw  it  into  question  again,  but  that 
whatever  he  might  have  properly  put  in  issue,  shall  be  con- 
cluded to  have  been  put  in  issue  and  determined."  The 
same  principle  was  carried  out  in  the  case  of  Stoney  v.  Bank 
of  Charleston,  Rich.  E.  R.  276.  In  the  case  of  Sims  v.  Wise 
^  Slacum,  3  Cra.  300,  the  Supreme  Coiu-t  of  the  U.  States 
aecided,  that  a  discharge  from  the  prison  rules  under  the  In- 
solvent laws  of  Virginia,  although  obtained  by  fraud,  is  a 
discharge  in  due  course  of  law,  and  on  such  discharge  no 
action  can  be  maintained  on  the  Prison  Boimds  bond.  And 
a  similar  decision  was  made  on  the  law  of  Rhode  Island  for 
the  relief  of  poor  prisoners  for  debt,  in  the  case  of  Ammedon 
V.  Smith  and  ah  1  Wheat.  447.  There  is  nothing  in  con- 
flict with  this  opinion  in  the  cases  of  McLure  v,  Vernon,  and 
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Williams  v.  Jones,  2  Hill,  672.  Both  these  cases  were  deci- 
ded on  the  ground  that  the  Commissioner  of  Special  Bail  had 
no  jurisdiction,  and  of  course  the  question  was  not  res  judi- 
cata^ and  therefore  no  estoppel ;  and  in  the  latter  case  a  pretty 
clear  opinion  is  intimated  by  the  Circuit  Court,  that  if  the 
discharge  had  been  by  a  Court  having  general  jurisdiction 
and  authority  to  try  all  the  questions,  the  result  would  have 
been  otherwise.  In  the  case  of  McLaire  v.  Vernon,  the  Court 
say,  "there  is  nothing  in  the  decision  of  the  Commissioner  of 
Special  Bail  to  preclude  the  plaintiff  from  showing  that  the 
schedule  was  false,  in  a  suit  on  the  bond.  The  Commis- 
sioner does  not  decide  that  the  schedule  is  a  perfect  schedule 
of  the  prisoner's  whole  estate ;  he  simply  decides  that  the 
plaintiff  is  imable  to  prove  that  the  prisoner's  oath  ought  to 
be  disbelieved."  Both  these  cases  arose  under  the  Prison 
Bounds  Act.  Nor  do  I  apprehend  that  the  case  of  Dyer  v. 
Cleveland,  to  be  found  in  the  9th  Law  Reporter,  33,  is  in 
conflict  with  these  cases  or  this  opinion.  It  was  held  in  that 
case  that  a  certificate  of  bankruptcy  was  no  bar  to  an  action 
on  a  jail  bond  for  an  escape.  This,  I  presume,  depended  on 
the  wording  of  the  Bankmpt  Act,  and  indeed  so  much  de- 
pends on  the  particular  wording  of  the  statutes  of  jpther  States, 
that  we  can  derive  but  little  benefit  from  adjuaications  on 
them ;  and  the  report  is  so  concise  and  imperfect,  that  we  are 
uninformed  of  the  reasons  on  which  the  Court  decided. 

I  suppose,  after  the  decisions  made  in  this  State,  the  ques- 
tion cannot  now  be  considered  as  open — that  the  legal  effect 
of  the  discharge  is,  that  all  the  Suing  creditors  are  barred  for- 
ever from  the  recovery  of  their  debts.  As  to  them  the  dis- 
charge is  a  perpetual  bar,  whilst  it  remains  unreversed. 

The  Act  of  1759  contains  no  provision  for  the  reversal  or 
revival  of  the  4)lain  tiff's  debt  unless  the  15th  section  can  be 
so  construed.  The  words  of  that  section  are — "And  in  case 
it  shall,  at  any  time  after  the  discharge  of  such  petitioner, 
appear  that  any  such  debtor  did  conceal  any  part  of  his  es- 
tate and  not  make  a  full  surrender  and  delivery  thereof,  such 
debtor  shall  not  be  entitled  to  the  benefit  of  tRis  Act,  and 
every  such  debtor  shall  be  deemed  and  adjudged  guilty  of 
perjury,"  &c.  It  was  argued  at  the  bar  that  this  clause  only 
applied  to  cases  of  concealment  and  non-delivery  to  the  as- 
signee of  what  is  contained  in  the  schedule.  This  may  be 
so,  and  if  so  the  only  consequence  is  that  the  Act  discharges 
the  del  it  without  providing  any  way  in  which  it  may  be 
again  set  up,  even  if  the  schedule  should  be  false.  But  the 
10th  section  of  the  Act  of  1788  applies  in  all  cases,  1  presume, 
where  the  schedule  is  rendered  in  on  oath.     That  section 
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provides  "  that  any  person  who  shall  deliver  in  a  false  sched- 
ule of  his  effects,  shall  suffer  the  penalties  of  wilful  perjury, 
shall  be  liable  to  be  arrested  again  for  the  action  or  execution 
on  which  he  was  discharged,  and  forever  disabled  to  take 
any  benefit  from  this  Act  or  the  Act  for  the  more  effectual 
relief  of  insolvent  debtors,"  <fcc.  In  the  case  of  Aiken  v. 
Mocre,  1  Hill,  432,  it  was  held,  on  the  construction  of  this 
clause,  that  until  the  perjury  was  ascertained  in  the  course 
of  some  judicial  preceding,  the  plaintiff  could  not  again  ar- 
rest the  aebtor  for  the  same  debt.  From  this  it  would  appear 
that  until  some  judicial  proceeding  shall  be  instituted,  and 
the  fact  ascertained  that  the  schedule  is  false,  the  discharge 
is  an  effectual  bar  to  the  plaintiff's  debt ;  so  that  even  admit- 
ting the  argument,  that  the  bond  had  been  forfeited  at  the 
lime  the  false  schedule  was  rendered,  yet  no  action  would 
lie  on  it,  because  the  plaintiff's  debt,  which  is  the  only  mea- 
sure of  damage,  has  been  extingiiished  by  the  discharge. 
But  the  ground  on  which  it  seems  to  me  this  case  is  free 
from  any  difficulty  is,  that  the  law  contemplated  that  all  ob- 
jection to  the  discharge  should  be  made  on  the  trial  of  that 
question ;  and  if  the  plaintiff,  having  an  opportunity  to  make 
it  then,  neglected  or  refused  to  do  so,  he  shall  not  again  be 
permitted  to  call  it  in  question.  It  follows,  from  this,  that 
4he  motion  to  reverse  the  decision  of  the  Circuit  Court  must 
be  granted,  and  it  is  so  ordered. 

RicHAfiDsoN,  J.  Wardlaw,  J.  Frost,  J.  and  Withers^ 
J.  concurred. 

Motion  granted. 


Jesse  Ford  v.  Elly  Godbold^  sheriff. 

WKere  the  plaintiff  sought  to  recover  damages  for  the  injury  done  him,  as  defend- 
ant in  execution,  by  the  official  misconduct  of  the  Sheriff,  in  not  having  entered 
a  sale  of  his  land  in  the  Sheriff's  books,  and  the  jury  had  found  that  the  plain- 
tiff had  made  a  fraudulent  representation  of  his  title  at  the  Sheriff's  sale — ^the 
Court  heU^  that  in  law,  the  false  representation  of  the  plaintiff  could  have  no 
effect  on  the  sale,  as  between  the  Sheriff^  representing  the  creditors,  and  the 
purchaser,  but  that  it  must  prevent  the  plaintiff  himself  from  reaping  the  bene- 
fit of  his  own  fraud. 

TVied  before  Mr.  Justice  Wardlaw,  at  Marion^  Fall  Ternt^ 

1847. 

This  was  an  action  in  the  case,  brought  to  recover  dama- 
ges for  the  injury  done  to  the  plaintiff  by  the  defendant's  offi- 
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cial  misconduct,  in  this :  That  the  defendant  had,  under  va- 
rious writs  of  fieri  fcunas  against  the  plaintijff,  levied  upon 
the  lands  of  the  plaintiflf,  called  the  Mill  Lands,  and  at  pub- 
lic auction  knocked  off  the  same  to  Thomas  Harllee,  highest 
bidder,  at  $1310 :  That  Harllee  having  failed  to  comply  with 
the  terms  of  the  first  sale,  re-sale  of  the  same  lands  haa  been 
made  by  the  Sheriff  to  John  McQueen  for  $706,  and  that  the 
Sheriff  had  neglected  to  make  entry  in  writing,  as  he  should 
have  done,  in  his  Sales  Book,  of  the  sale  to  Harllee,  whereby 
the  plaintiff  was  injured,  &c. 

It  appeared  that  the  Sheriff  had  levied,  sold  to  Harllee,  re- 
sold to  Mcdueen,  and  failed  to  make  entry,  all  as  alleged : 
Further,  that  all  the  executions  against  the  plaintiff  had  been 
satisfied  from  subsequent  sales :  That  the  "  Mill  Lands"  con- 
sisted of  a  tract  on  the  western  side  of  a  creek,  which  be- 
longed to  the  plaintiff,  and  was  worth  about  $500,  and  of 
an  adjoining  tract,  with  a  mill  on  the  eastern  side  of  the 
creek,  which  had  belonged  to  Charles  Ford  in  his  life-time : 
That  Charles  Ford  died  intestate,  leaving  as  his  heirs  five 
brothers  and  sisters,  of  whom  the  plaintiff  was  one :  That 
the  plaintiff  became  administrator  of  Charles  Ford,  and  en- 
tered upon  the  lauds  as  lands  of  the  estate  of  Charles  Ford ; 
but  although  plaintiff  was  in  exclusive  possession,  and  some 
imperfect  contracts  had  been  made  between  hini  and  some 
of  the  other  heirs  of  Charles  Ford,  no  conveyance  of  any  of 
the  other  shares  had  been  made  to  him :  That  before  the  sale 
to  Harllee,  plaintiff  had  contracted  to  sell  the  lands  to  one 
Gaddy,  for  $1800,  to  be  pgiid  in  instalments,  with  an  under- 
standing that  Gaddy  should  buy  at  Sheriff's  sale  for  a  sum 
not  over  $900,  and  pay  the  balance  over  of  the  $1800  to 
plaintiff:  That  at  the  first  sale  by  the  Sheriff,  plaintiff  endea- 
vored to  discourage  Harllee  and  other  bidders,  by  talking  of 
an  arrangement  with  Gaddy,  and  of  lands  oi  Gaddy  over- 
flowed by  the  mill-pond,  until  the  biddings  had  gone  above 
$1,000,  at  which  sum  Gaddy  stopped,  and  then  the  plaintiff 
had  strongly  urged  Harllee  and  others  to  bid,  declaring  that 
the  title  was  good,  and  after  the  sale,  had  said  to  Harllee — 
"You're  stuck,  for  I  have  only  one  share  in  the  land  f  and 
that  purchasers  from  McQ,ueen  had  got  conveyances  from 
the  other  heirs  of  Charles  Ford. 

The  Presiding  Judge  said:  I  thought  that  unsatisfied 
creditors  of  the  plaintiff  might  recover  from  Harllee  the  sum 
lost  by  the  re-sale,  if  proper  entries  had  been  made,  and  so 
would,  for  any  loss  thereby  occasioned  to  them,  have  had 
ground  of  complaint  against  the  Sheriff,  for  neglect  of  duty  ; 
but  that  if  the  sale,  regarded  as  a  sale  by  the  plaintiff,  would, 
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as  to  the  plaintiff  himself,  have  been  void  for  fraud,  the  plain- 
tiff had  no  just  cause  of  action :  That  if  there  had  been  re- 
covery by  creditors  against  Harllee,  Harllee  might  have  recov- 
ered over  against  the  plaintiff  to  the  extent  of  the  injury  done 
to  Harllee  by  plaintiff's  misrepresentations ;  and  if  this  extent 
equalled  or  exceeded  the  difference  between  the  two  sales, 
for  which  Harllee  would  have  been  liable  to  creditors,  Harl- 
lee might  have  had  from  the  plaintiff  entire  reimbursement 
of  the  recovery  against  him  ;  and  that  therefore  the  plaintiff 
could  not  be  damnified  by  the  Sheriff's  neglect  to  do  what 
would,  after  the  adjustment  of  the  rights  of  the  various  par- 
ties, have  been  of  no  service  to  the  plaintiff. 

To  show  that  the  misrepresentations  probably  equalled  in 
effect  the  difference  of  the  sales,  $605, 1  remark;ed  that  if  the 
land  west  of  the  creek  was  worth  $500,  Harllee  had  estima- 
ted the  eastern  side  of  the  mill  at  $810,  of  which  one-fifth 
was  $162,  and  four-fifths  (as  to  which  the  title  was  deficient) 
was  $648. 

The  jury  found  for  the  plaintiff  $162.  I  do  not  know  whe- 
ther they  were  misled  by  any  thing  I  said,  or  acted  upon 
some  notion  of  value,  according  to  which  they  supposed  the 
plaintiff  had  been  danmified  by  the  defendant's  misconduct, 
over  and  above  the  effect  of  his  own  misrepresentations. 

The 'defendant  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  following  grounds,  viz : 

1.  Because  his  Honor,  the  presiding  Judge,  notwithstand- 
ing the  fraudulent  misrepresentations  of  the  plaintiff  were 
clearly  proved,  erred  in  charging  the  jury,  that  they  might 
find  for  the  plaintiff  the  difference  between  the  value  of  the 
plaintiff's  interest  in  the  land,  and  what  he  received  by  the 
re-sale. 

2.  Because,  the  fraud  being  proved,  Thomas  Harllee,  the 
bidder,  was  relieved  from  the  whole  contract,  as  between  him 
and  plaintiff;  and  the  bidder  being  so  relieved  in  this  action, 
the  aefendant  was  not  liable  to  plaintiff;  whereas,  the  ver- 
dict assumes  to  enforce  said  contract  to  the  amount  of  plain- 
tiff's supposed  interest  in  the  land. 

3.  Because,  if  the  first  bidder  was  liable  to  this  extent,  the 
plaintiff  was  fully  reimbursed  by  the  re-sale  in  March,  1841.. 

4  Because,  if  the  said  bidder  was  hable  on  said  bid,  it  was 
to  the  execution  creditors  of  the  plaintiff  who  were  unsatis- 
fied, and  the  plaintiff  had  no  right  to  sue. 

5.  Because  the  verdict  of  the  jury  was  contrary  to  law  and 
evidence. 

Hahllee  &  Daroan,  for  the  motion* 

Miller,  contra. 
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O'Neall,  J.  delivered  the  opinion  of  the  Court. 
The  jury,  in  finding  a  less  sum  than  the  difference  between 
the  sale  and  re-sale,  have  most  unquestionably  established 
the  fact  that  the  plaintiff  made  a  fraudulent  representation 
of  his  title,  at  the  Sheriff's  sale :  otherwise,  according  to  the 
Judge's  instructions,  they  must  have  found  $605  instead  of 
$162.     Taking  the  fraud,  therefore,  as  established  by  the 
finding  of  the  jury,  it  is  necsssary  to  enquire  what  effect  it 
could  have,  in  law,  on  the  sale.    As  between  the  Sheriff, 
representing  the  creditors,  and  the  purchaser,  th*ere  is  no 
doubt  that  the  false  representations  of  the  defendant  in  exe- 
cution can  have  no  effect  whatever.    In  such  a  case,  the 
rule  caveat  emptor  applies.     This  is  the  ruling  of  Towns  v. 
Turner,  3d  Hill,  178,  and  of  Kilgore  v.  Peden  ^  Johnson^ 
1st  Strob.  18.    But  here  the  defendant  in  execution  claims 
the  benefit  of  the  sale,  and  thereby  expects  to  reap  the  reward 
of  his  own  fraud.    Such  cannot  be  the  operation  of  the  law. 
The  contract,  as  now  attempted  to  be  set  up,  is  to  be  regarded 
as  made  by  the  Sheriff,  as  his  agent.    His  claim  is,  that  by 
the  neglect  of  that  agent,  in  not  entering  it  in  his  books,  (as 
was  his  legal  duty,)  he  has  been  deprived  of  the  advantage 
of  it.    It  is  true,  if  the  Sheriff  had  entered  it  in  his  books,  he 
could  have  enforced  it  for  the  creditors :  but  they  are  not  in- 
jured, or  complaining.    The  defendant  in  executiori  alone 
asks  to  have  it  enforced.    If  it  were  spread  on  the  Sheriff's 
books  in  the  most  formal  manner,  the  fraud  now  proved 
would  vitiate  the  sale.     The  case  of  Minter  v.  Dent,  3d 
Rich.  205,  is  a  full  and  clear  authority  for  that  point.    For 
it  ruled  that  a  defendant  in  execution,  suing  for  the  price  of 
a  slave  sold  at  Sheriff's  sale,  might  be  defeated  by  a  material 
false  representation,  made  by  him  at  such  sale.    That  is  ex- 
actly the  case  before  us,  with  the  exception  that  this  suit  is 
brought  to  recover  the  price  of  a  tract  of  land  sold,  and  that 
of  a  slave.    The  difference  in  the  subject  matter  can  make 
no  difference  in  the  rule.    The  misrepresentation  of  the  title 
here,  was  such  as  went  to  destroy  the  value  of  the  purchase. 
To  nearly  two-thirds  of  the  land  in  value,  lying  east  of  the 
creek,  the  plaintiff  here  had  no  other  title  than  a  share  of 
one-fifth.    This  was  enough  to  justify  any  purchaser  from 
another  dealing  with  him,  not  as  an  agent  of  the  law,  in  re- 
fusing to  complete  the  purchase.    The  motion  for  a  new  trial 
is  granted. 

Richardson,  J.  Evans,  J.  Wardlaw,  J.  Frost,  J.  and 
Withers,  J.  concurred. 

Motion  granted. 
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The  SMe  v.  David  O.  Wylie  {late  sheriff,)  et  al.  his  Sure- 
ties. 

When  the  Sheriff  and  his  sasedes  were  sued  upon  their  bond,  executed  prior  to 
the  Act  of  1839,  and  sundry  yerdicts  had  been  before  recorered  against  them, 
they  were  not  allowed  to  include  the  costs  of  the  former  judgments,  and  the 
interest  paid  on  the  former  recoveries  against  them,  as  parcel  of  their  aliquot 
portions  of  the  penalty  of  the  bond. 

The  interest  which,  after  judgment,  accrues  on  a  cause  of  action  bearing  inter- 
est, is  no  {Art  of  the  recoyery  or  damages  assessed;  and  where  the  damages 
haye  been  assessed  to  the  whole  amount  of  the  penalty  of  a  bond,  the  subse- 
qoendy  accruing  interest  is  additional  thereto,  and  given,  by  the  Statute,  in 
the  nature  of  damages  for  the  default  of  the  defendant  in  not  paying,  at  the  time 
of  the  recovery,  the  sum  recovered. 

Costa,  in  addition  to  the  penalty,  may  be  recovered  on  a  penal  bond,  for  they 
are  given  to  compensate  the  plaintiff  for  his  outlay  in  obtaining  justice. 

Be/ore  Mr.  Justice  Withers,  a/  Fairfield,  Fall  Term,  1847. 

The  bond  sued  upon,  in  this  case,  was  executed  prior  to 
the  A.  A.  1839,  in  relation  to  the  office  of  Sheriff,  and  there- 
fore the  sureties  of  the  Sheriff  were  liable  for  their  aliquot 
parts  of  the  penalty  only. 

Sundry  verdicts  had  before  been  recovered  against  them 
by  creditors  of  the  Sheriff,  Wylie,  and  the  only- question  in 
several  cases,  upon  suggestion,  under  judgment  recovered  in 
the  case  above  stated,  was,  whether  the  defendant's  sureties 
should  be  allowed  to  reckon,  as  parcel  of  their  aliquot  por- 
tions, the  costs  of  former  judgments  against  them,  and  the 
interest  paid  upon  the  former  recoveries. 

Thb  Circuit  Judge  says :  I  held,  that  they  were  not  en- 
titled to  any  credit  for  costs  which  accrued  in  the  Utigation 
of  other  creditors  against  them — for  I  could  not  conceive  how 
the  creditors  of  the  Sheriff  should  receive  among  them  what 
the  law  allowed,  to  wit,  the  whole  penalty,  if  costs  arising 
from  the  default  of  the  sureties  and  their  principal,  paid  (as 
they  were)  to  various  officers  of  Court,  should  be  deducted 
from  the  creditors'  fund ;  and  for  the  like  reason  I  excluded 
the  item  of  interest  from  the  calculation,  arising,  as  that  did, 
from  the  peculiar  default  of  the  defendants.  If  the  sureties 
had  gone  into  the  Court  of  Equity,  I  believe  that  jurisdiction 
would  have  required  them  to  pay  into  Court  the  whole  pen- 
alty of  the  bond,  which  would  have  been  invested,  and  the 
creditors  might  have  had  interest  on  the  penalty.  I  allowed 
a  credit  only  for  the  principal  sums  recovered  by  others,  ex- 
cluding also  costs  in  former  cases. 
15 
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The  defendant  appealed,  on  the  following  ground — riz : 
Because  the  sureties  to  the  Sheriff's  bond  being  liable, 
by  the  Act  of  the  Legislature,  for  only  their  proportionate 
parts,  their  liability  cannot  be  extended  beyond  that  amount, 
by  charging  them  in  addition  with  the  costs  of  the  judgments 
against  them  on  the  bond,  or  the  interest  accruing  after  the 
judgments  have  been  recovered. 

BoTCE,  for  the  motion. 
McDowell,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court 

According  to  the  Act  of  1796,  (5  Stat.  268,)  each  surety 
here  was  liable  only  for  his  equal  part  of  the  penalty  of  the 
bond ;  that  is,  only  to  the  amount  of  that  equal  part  could 
damages  have  been  assessed  against  him  if  he  had  been  sued 
separately,  and  only  to  that  amount  can  damages  assessed 
be  collected  from  him  when  he  has  been  sued  jointly  with 
others.— iStec  2  Bail,  376. 

The  interest  which,  after  judgment,  accrues  on  a  cause  of 
action  bearing  interest,  and  which,  by  virtue  of  the  Act  of 
1816,  (6  Stat.  4,)  may  be  levied  under  the  execution,  is  no 
part  of  the  recovery  or  damages  assessed.  In  an  action  on 
a  bond,  where  the  damages  have  been  assessed  to  the  whole 
amount  of  the  i)enalty,  nothing  forbids  the  levy  of  this  sub- 
sequently accruing  interest,  in  addition  to  the  penalty  (see 
Bonsdl  V.  Taylor,  1  McCord,  603):  it  is  in  the  nature  of 
damages  given  by  the  statute  for  the  default  of  the  defend- 
ant in  not  paying  at  the  time  of  the  recovery  the  sum  recov- 
ered. The  Circuit  Court  was  then  ri^ht  as  to  the  interest.  It 
is  still  more  clear  that  costs,  in  addition  to  the  penalty,  may 
be  recovered  on  a  penal  bond,  for  they  are  given  to  compen- 
sate the  plaintiff  for  his  outlay  in  obtaining  justice.  The  mo- 
tion is  therefore  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Frost,  J.  and 
Withers,  J.  concurred. 

Motion  dismissed. 


B.  Haile,  assigneCj  v.  John  P.  Richardson. 

Where,  in  an  action  of  debt,  brought  by  the  asaignee,  on  a  money  bond,  the 
only  allegation  of  the  assignment  contained  in  the  declaration  was,  "  and 
which  bond  Benjamin  Haile  receiyed  by  assignment  from  John  Kiikpatrick 
Sl  Company,  for  vahie  received,"  Ae  Court  (without  approriag  of  the  node 
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«f  atatiiig  the  aaugnment,}  refbaed  to  grant  a  motion  for  a  nonsuit,  "  becauae 
of  its  umaScwncYj^^holdingf  that  the  allegation  of  the  assignment  was  no 
pan  of  the  description  of  the  instrument  sued  upon,  nor  the  date  of  its  tranch 
ier  any  pan  of  the  substance  of  the  issue  to  be  proved,  as  it  appeared  to  have 
been  before  action  brought. 
In  general,  the  allegations  of  time,  place,  &c,  when  not  descriptive  of  the  identity 
of  the  subject  of  the  action,  are  considered  immaterial,  and  therefore  need  not 
be  proved  as  laid. 

Before  At-.  Justice  Evans,  at  Sumter,  Fall  Term,  1847. 

This  was  an  action  of  debt  on  a  money  bond  given  by  de- 
fendant to  John  Kirkpatrick  d&  Co.  The  declaration,  after 
stating  the  making  of  the  bond,  &c.  alleged  as  follows:  "and 
which  bond  Benjamin  Haile  received  by  assignment  from 
John  Kirkpatrick  &  Company,  for  value  received ;"  and  this 
was  the  only  allegation  or  averment  in  the  declaration  of  an 
assignment  to  the  plaintiff.  The  defendant  moved  for  a  non- 
suit, on  the  groimd  below  stated.  The  presiding  Judge  over- 
ruled the  motion,  and  the  defendant  appealed,  and  moved  the 
Court  of  Appeals  for  a  nonsuit,  or  in  arrest  of  judgment,  on 
the  grounds— 

1.  That  the  allegation  as  to  the  assignment  did  not  corres- 
pond with  the  proof  thereof. 

2.  That  the  declaration  contains  no  sufficient  allegation 
that  the  bond  was  assigned  to  the  plaintiff:  That  it  does 
not  therefore  appear  on  me  face  of  the  declaration  that  the 
plaintiff  has  any  right  to  sue. 

Withers,  J,  delivered  the  opinion  of  the  Court 
Perhaps  it  is  not  quite  clear  that  the  date  of  the  bond  is 
necessarily  to  be  imported  into  the  allegation  touching  the 
assignment  But  we  shall  not  undertake  to  affirm,  authori- 
tatively, any  proposition  on  this  subject.  The  bona  was  da- 
ted on  the  6th  June,  1843,  and  the  assignment  bore  date  the 
19th  July  of  the  same  year.  Allowing  the  words,  "  to  wit, 
on  the  said  fifth  day  of  June,  eighteen  hundred  and  forty- 
thie^"  to  be  added  to  the  allegation  of  assignment,  the  ques- 
tion is,  does  this  present  a  case  of  fatal  variance  between  the 
allegata  et  probata  7 

'nme  is  not  material  in  alleging  a  liability  arising  upon 
general  indebitatus  assimipsit;  but  it  is  material  in  aescrib- 
ing  a  written  contract,  where  an  exact  date  is  contained  in 
such  contract.  Nor  is  it  denied  that  where  the  allegation  of 
time  might  have  been  omitted,  it  may,  when  stated,  in  some 
cases,  impose  the  obligation  to  prove  it  as  laid,  imless  this  be 
done  uncter  a  viddicet.    This  happens  where  the  allegation 
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of  time,  and  so  forth,  though  not  material  or  essential  intrin- 
sically, may  be,  nevertheless,  so  inseparably  connected  with 
other  allegations  that  are  substantive,  and  are  descriptive  of 
the  contract,  that  a  separation  cannot  be  effected  without  de- 
stroying the  legal  intendment  or  the  grammatical  sense.  Such 
was  the  leading  case  of  Wright  v.  Briston,  Douglass,  665, 
wherein  Lord  Mansfield  held,  that  though  the  plaintiff  (in 
suing  the  Sheriff  for  taking  goods  without  leaving  on  the 
premises  a  year's  rent,^  migh^well  have  omitted  to  state  all 
the  particulars  of  the  devise,  yet  having  so  done,  he  was  held 
to  the  proof  of  them  as  laid.  It  is  obvious  that  in  the  case 
cited  the  plaintiff  was  describing  a  deed  which  was  the  foun- 
dation of  his  right.  But  in  general,  the  allegations  of  timcj 
place,  &c.  when  not  descriptive  of  the  identity  of  the  subject 
of  the  action,  are  considered  immaterial,  and  therefore  need 
not  be  proved  as  laid.  Accordingly,  if  the  allegation  in  as- 
sumpsit be,  that  a  l^l  of  exchange  was  made  on  a  certain 
day,  this,  not  being  description,  need  not  be  proved  as  laid ; 
though  it  would  be  otherwise  if  stated  that  it  bore  date  that 
day.  Upon  a  Uke  reason,  if  the  action  be  for  malicious  prose- 
cution, and  the  plaintiff  allege  that  he  was  acquitted  of  the 
charge  in  question  on  a  day  certain,  he  need  not  so  prove 
it,  but  may  prove  another  day,  for  the  substance  of  the  alle- 
gation is  the  acquittal,  and  the  day  is  immaterial,  provided 
(as  I  suppose]  it  appear  to  be  a  time  anterior  to  the  com- 
mencement 01  the  action.  I  believe  it  is  not  uncommon  to 
allege,  in  describing  the  endorsements  on  a  note,  that  each 
and  every  of  several  of  them  was  made  on  the  day  and  year 
aforesaid,  meaning  the  date  of  the  note,  though  it  may  appear 
in  proof  that  some  one  or  all  might  have  in  fact  been  at  a 
different  and  subsequent  time ;  nor  do  I  know  that  this  would 
prove  fatal  or  importaiit,  if  a  date  different  from  that  of  the 
note  were  found  to  be  attached  to  one  of  the  endorsements. 
In  such  case,  as  in  the  present,  could  there  be  a  doubt  that 
the  defendant  must  clearly  perceive  the  cause  of  action  against 
him,  and  have  all  the  protection  on  the  face  of  the  record  to 
which  the  plea  of  former  recovery  or  satisfaction  would  give 
him? 

The  distinguishing  characteristic  of  the  present  case  is,  that 
the  allegation  of  the  assignment  is  not  any  part  of  the  descrip- 
tion of  the  instrument  sued  upon — nor  is  the  date  of  its  trans- 
fer any  part  of  the  substance  of  the  issue  to  be  proved,  pro- 
vided it  appear  to  have  been  before  action  brought  The 
allegation  assailed  is  rather  a  part  of  the  case  comprised  in 
the  proof  to  be  adduced.  It  is  intended  to  set  forth  merely 
the  plaintiff's  legal  right  to  sue  in  pursuance  of  the  statute 
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in  that  behalf.  Though  it  is  required  in  England,  as  here, 
that  a  bail  bond  be  assigned  by  the  Sheriff,  under  seal,  in 
the  presence  of  two  witnesses,  it  is  enough  to  allege  that  it 
was  transferred  according  to  the  statute.  Suppose  no  day 
be  alleged  for  the  assignment,  and  yet  one  be  found  to  have 
been  written,  would  this  be  deemed  material?  I  scarcely 
think  so. 

Upon  the  view  thus  taken,  we  think  the  plaintiff  may  es- 
cape the  motion  made  below ;  though  we  do  not  mean  to  im- 
ply that  the  mode  adopted  in  this  case  of  stating  the  assign- 
ment is  at  all  secundum  artem,  and  we  should  always  prefer 
to  see  more  care  taken  in  this  particular. 

The  motion  is  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J.  and 
Frost,  J.  concurred. 
Motion  dismissed. 


John  Gray  J  for  the  use  of  Absalom  L.  Gray^  v,  Daniel  M, 

Seigler. 

A  bond,  given  to  secure  the  payment  of  a  sum  of  money  for  the  compounding  of 
a  public  prosecution  for  a  misdemeanor,  is  a  nullity. 

Before  Mr.  Justice  Wardlaw,  o/  Abbeville,  July  Extra 
Term,  1846. 

This  was  an  action  of  debt,  brought  to  recover  the  penalty 
of  the  written  obligsfton,  of  which  a  copy  is  annexea.  Un- 
der judgment  for  the  penahy,  the  plaintiff  desired  to  collect 
the  one  hundred  dollars  mentioned  in  the  condition,  with 
interest. 

Oeorge  J.  Cannon,  Esquire,  the  only  witness,  testified  that 
John  Gray  and  the  defendant  submitted  to  him,  as  arbitrator, 
the  matters  in  dispute  between  E.  Lyon  and  the  defendant — 
John  Gray  representing  himself  as  the  agent  of  E.  Lyon,  but 
producing  no  written  power  of  attorney.  The  matters  sub- 
mitted were  the  indictment  against  the  defendant,  a  cross  in- 
dictment against  Lyon,  the  accounts  relating  to  a  partnership 
which  had  existed  between  those  two  persons  in  a  tan-yaro, 
and  sundry  notes  and  accounts  which  the  defendant  claimed 
to  hold  against  Lyon,  of  which  a  memorandum  was  made. 
The  witness  drew  first  the  inducement  and  penalty  of  the 
paper,  then  made  his  award,  and  embraced  it  in  the  condi- 
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tion — himself  suggesting  indulgence  until  December.    John 
Gray  and  the  defendant  signed  the  paper.    No  note  or  other 
writing  was  signed  by  defendant,  because  witness  proposed 
no  other.    Lyon  was  insolvent 
A  motion  for  nonsuit  was  made — 

1.  Because  thejcontract  was  void,  being  founded  upon  an 
illegal  consideration — the  compounding  of  a  public  *  prose- 
cution. 

2.  Because  the  writing  had  been  assigned  by  Lyon. 

3.  Because  John  Gray's  authority  to  bind  Lyon  should 
have  been  shown. 

4  Because  the  action  should  have  been  in  the  name  of 
Lyon. 

The  Circuit  Judge  granted  the  motion  on  the  first  and 
fourth  groimds. 

The  plaintiff  appealed  and  moved  the  Court  of  Appeals  to 
set  aside  the  order  of  nonsuit  granted  by  the  presiding  Judge, 
on  the  ground  that  said  order  was  illegal  and  contrary  to  law 
and  the  evidence. 

Martin  &,  Marshall,  for  the  motion. 

Jones,  contra. 

Copy  of  Obligation, 

SOUTH  CAROLINA,^ 
Abbeville  District.         \ 

Whereas,  there  has  been  an  indictment  issued  against  D. 
M.  Seigler,  of  said  district,  by  Elisha  Lyon,  of  same  district, 
in  behalf  of  the  said  State,  for  a  libel  written  by  the  said  D. 
M.  Seigler  against  the  said  Elisha  Lyon,  charging  him,  the 
said  Elisha  Lyon,  of  being  a  liar  and  a%gue,  &c.  by  the  said 
D.  M.  Seigler : 

Now,  therefore,  to  all  whom  it  may  concern,  that  there  has 
this  day  been  agreement  made  and  entered  into  between  John 
Gray,  the  authorized  agent  of  the  said  Elisha  Lyon,  on  the 
one  part,  and  the  said  D.'  M.  Seigler  on  the  other  part,  for 
the  nnal  putting  an  end  to  all  controversies,  disputes  and  law 
suits  that  has  arisen  or  is  now  pending  between  the  said  par- 
ties. They,  the  said  John  Gray,  the  authorized  agent  of  E. 
Lyon  as  aforesaid,  and  the  said  D.  M.  Seigler,  do  jointly  and 
severally  bind  themselves  either  to  the  other  by  these  pres- 
ents, in  the  penal  sum  of  one  thousand  dollars,  if  the  said 
parties  shaU  fail  in  the  conditions  underwritten.  Now  the 
condition  of  this  obligation  is  such,  that  if  the  said  D.  M. 
Seigler  shall  pay  all  the  costs  in  the  said  case  that  has  occur- 
red or  may  occur,  and  that  he,  the  said  D.  M.  Seigler,  binds 
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himself,  as  aforesaid^  to  pay  the  said  Elisha  Lyon  the  sum  of 
one  hundred  dollars,  on  or  before  the  twenty-fifth  day  of  De- 
cember next,  if  the  said  controversy  law  suit  now  pending  do 
forever  cease.  And  he,  the  said  John  Gray,  the  authorized 
agent  of  the  said  Elisha  Lyon,  as  aforesaid,  do  bind  himself, 
heirs,  executors  and  assigns,  in  the  above  stated  penal  sum, 
to  cause  the  said  suit's  controversy  to  be  dropped  and  forever 
dispersed  from  the  said  Court,  provided  the  said  case  can  be 
drawn  from  the  hands  of  the  said  Solicitor,  and  taken  out  of 
Court :  To  all  which  the  said  parties  do  jointly  and  severally 
bind  themselves,  their  heirs  and  assigns,  forever;  if  they  and 
each  of  them  do  stand  to  abide,  perform  and  keep  the  above 
obligation,  then  this  obligation  to  be  void,  or  else  to  remain 
in  full  force  and  virtue. 

Taken  and  signed  and  acknowledged,  the  11th  >    D.  M.  SEIGLER,  [l.  8.1 
day  of  Maroh,  1844,  before  Q.  J.  Cannon.  {    JOHN  GRAY,  [l.  s.] 

Endorsed,  16th  day  of  July,  1845 :  for  value  received,  I  as- 
sign, transfer  and  deliver  to  Absalom  L.  Gray  the  within  ob- 
ligation, and  all  my  right,  title  and  interest  in  the  same. 

Witness  my  hand  and  seal.        ELISHA  LYON,  [l.  s.] 

Test.—B,  Y.  Martin. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

The  case  before  the  Court  presents  this  question :  Can  an 
indictment  or  public  prosecution  for  a  misdemeanor — in  this 
instance  a  libel — ^be  compromised  and  stopped  by  the  prose- 
cutor and  defendant,  upon  adequate  consideration  to  be  paid 
by  the  defendsuit,  and  secured  by  his  bond  ?  Can  such  a 
bond  be  lawful  ?  is  the  specific  question. 

Upon  this  question,  we  have  no  authoritative  decisions  to 
lead  us :  we  must  look,  therefore,  to  analogy,  to  practice,  to 
legal  principles,  and  to  consequences,  for  the  argument. 

First,  then,  a  prosecution  for  a  felony  could  not  be  stopped 
by  such  parties.  Public  policy  forbids  such  perversion  of  law. 
(See  4  Blac-  p.  133,  134 ;  1  Hawk.  c.  59,  sec.  2 ;  Foster  Cro. 
Law,  196 ;  1  Hale,  75,  d&c.)  In  such  cases,  the  very  act  of 
compromising  a  felony,  even  before  prosecution,  is  an  indict- 
able offence. 

Again,  it  is  equally  clear,  that  no  prosecution  for  a  debt, 
fine,  or  pecuniary  penalty,  or  the  like,  can  be  so  arrested,  sim- 
ply because  the  State  has  its  right  of  action,  and  all  the  legal 
lights  of  individuals  in  Courts  of  Justice ;  which  cannot  be 
taken  away,  or  compromisg|,  by  other  parties. 

From  analogy,  then,  why  the  State  should  not  have  the 
same  exclusive  rights  in  indictments  for  misdemeanors,  does 
not  readily  strike  the  understanding. 
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As  to  practice,  we  have  much ;  and  some  cases  for  assaultii 
and  batteries,  which  may  seem  to  assume  a  richt,  on  the  part 
of  the  prosecutors,  to  compromise  indictments  for  such  misde- 
meanors. 

The  allowance  and  tendency  of  prosecuting  officers  have 
also  fostered  such  expectations — i.  e,  when  the  party  injured 
is  satisfied,  the  prosecution  is  often  discontinued.  In  such 
cases,  his  wishes,  even  after  conviction,  often  materially  les- 
sen tne  discretionary  punishment  to  be  inflicted  by  the  pre- 
siding Judge :  but  clearly,  not  as  an  individual  right. 

It  is  allowed,  because  such  influence  may  be  often  very 
wholesome  in  its  operation  and  consequences.  It  enables 
the  Judge  to  introduce  amity  in  the  place  of  hostility  between 
neighbors,  through  the  interposition  of  the  injured  party :  the 
Judge  ascribing  a  merciful  sentence  to  his  forgiveness  of  the 
defendant.  But  I  do  question  if  any  Solicitor  or  Attorney- 
General  has  held  the  indictment  stopped  in  law  by  the  wishes 
or  compromises  of  prosecutors  and  defendants. 

The  strict  right  of  the  State  to  carry  on  such  prosecutions 
has,  I  presume,  been  always  saved : — at  least,  no  clear  excep- 
tion has  been  established  by  judicial  authority. 

The  practice,  therefore,  is  by  no  means  conclusive ;  and  I 
do  think  the  general  views  of  the  subject  forbid  its  esftension. 
On  this  head  it  may  be  justly  remarked,  that  misdemeanors 
— as  assaults,  batteries  with  their  many  complications,  con- 
spiracies, false  tokens,  suborning  a  witness,  receiving  stolen 
goods,  swindling,  libels,  bribery,  compounding  felonies,  illicit 
trading  and  retailing,  and  the  like,  are  not  only  at  the  bottom 
of  social  disorder  and  injustice,  but  the  enemies  of  personal 
protection,  and  form  the  germs  of  the  great  felonies. 

Repress  the  numerous  class  of  misdemeanors,  and  you  limit 
not  only  hopaicides,  thefts,  with  its  complications  and  perju- 
ries ;  but  yoii  obstruct  intemperance,  by  strictly  punishing,  at 
its  birth,  every  variety  of  its  outrages.  "  Obsta  principiis^^ 
is  the  wise  rule  of  prevention — abash  vice  in  its  inception ; 
for,  as  a  great  moral  writer  tells  us  of  its  fascinations — 

"  Seen  too  od,  familiar  with  her  face, 
We  first  endure — ^ihen  pity — then  embrace." 

This  is  the  course  of  vice — impunity  in  minor  ofiences  in- 
vites reiteration,  and  the  progress  of  crime  is  best  bridled 
when  young  and  small :  and  thus  it  is,  that  the  repression  of 
misdemeanors  is  of  the  last  impogpnce  in  practical  jurispru- 
dence. 

Let  any  one  reflect  how  the  habit  of  carrying  concealed 
weapons  perverts  the  principles  of  social  duty,  and  tends  to 
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reconcile  bloodshed  to  the  human  heart — how  unlawful  tra- 
ding with  slaves  leads  to  receiving  stolen  goods  and  dishon* 
est  appropriations — ^liow  encroachments  among  neighbors  pro- 
voke insults,  injuries,  and  hatred — or  how  even  the  mere 
omission  of  the  usual  mark  of  respect— good  manners  among 
men — ends  in  confirmed  disrespect  and  retorts,  that  lead  to 
violence. 

Reflect  on  such  moral  observations  of  our  experience,  and 
you  will  see  how  wise  is  the  }X)licy  that  strictly  punishes  the 
first  steps  to  crime,  and  how  true  is  the  homely  proverbial 
|rfirase — "an  ounce  of  prevention  is  worth  a  ton  of  remedy.^' 

How  wise  then,  in  public  policy,  to  sufier  none  but  the 
Solicitor  or  Attorney-General  to  stop  prosecutions,  and  the 
Governor  to  pardon.  The  Judge  cannot  do  it,  for  even  he 
can  do  no  more  than  counsel  the  proper  ofiicer.  This  is  not 
mifrequently  done ;  and  possibly,  erroneous  notions  may  in 
tim6  arise  out  of  this  practice,  similar  to  the  one  I  have  just 
explained  and  avoided.  ♦ 

But  the  privilege  must  not  be  so  perverted.  The  power  to 
arrest  or  suspend  public  prosecutions,  is  the  high  and  distin- 
guished— and,  I  apprehend,  the  exclusive  privilege  of  the 
Attorney-General  or  Solicitor,  and  subjects  him  and  the  Gov- 
emor,  when  he  pardons,  to  no  small  moral  as  well  as  official 
responsibility.  Each  has  great  discretionary  power,  which 
is  truly  judicial.  For  he  is  to  look  to  the  order,  interest,  and 
moral  growth  of  his  State  society,  before  he  exercises  his 
privilege  of  suspending  the  due  course  of  legal  pupishment 
But  even  the  Solicitor  does  not  stop  the  prosecution  forever  : 
it  may  be  recommenced.  The  great  consideration  is,  the 
good  of  society — ^and  of  this,  interested  men,  seeking  gain, 
are  not  fit  judges. 

Add  to  such  views,  the  fact,  that  misdemeanors  constitute 
about  four-fifths  of  all  public  prosecutions,  and  we  see,  at 
once,  what  a  practical  and  consequential  revolution  in  the 
great  end  of  public  prosecutions  might  be  brought  about  by 
a  single  adjudication,  to  sanction  the  bond  of  Seigler.  But 
to  return: 

This  case  is  an  instance  of  the  readiness  with  which  mere 
indulgence  in  a  power  begets  the  assumption  of  a  right,  in 
prosecutors,  to  exercise  it  at  pleasure. 

Foji^veness  is  a  duty,  but  all  just  and  wise  restrictions 
upon  prosecutions  or  punishments  are  for  the  general  good, 
more  than  for  individual  mercy.  Have  mercy  on  the  coun- 
trjLsays  Sir  Matthew  Hale. 

The  question  before  us  is  a  claim  of  absolute  right  on  the 
part  of  the  prosecutor,  A.  L.  Gray.  If  he  had  no  such  right, 
16 


122  APPEALS  AT  LAW. 

McClanaghan  v.  BRnes. 

the  bond  of  the  defendant,  Seigler,  is  a  nullity,  and  the  non- 
suit right. 

In  support  of  the  Circuit  decision,  we  have  argued  that 
upon  no  allowed  principle  of  Jaw  or  practical  justice  to  ail 
litigants,  equally,  or  of  good  policy  in  the  order  of  society, 
can  the  Court  sanction  such  anomaly  in  public  prosecutions. 
It  must  not  creep  into  a  legal  right. 

If  such  arguments  do  not  convince — and  there  has  been 
some  hesitation — ^look  for  a  moment  at  the  consequences.  If 
once  allowed,  as  an  individual  right,  to  compromise  and  stop 
such  prosecutions,  it  is  difficult  to  foresee  how  the  love  of 
money  might  incite  to  prosecutions,  and  even  to  conspira- 
cies, threats,  and  perjuries,  as  ready  sources  of  pecuniary 
emolument  to  prosecutors,  and  of  facility  on  the  part  of  de- 
fendants in  stining  investigation,  by  pecuniary  rewards. 

The  mere  chance  of  such  a  source  of  corruption  is  hostile 
to  the  good  of  society. 

Such  a  temptation,  therefore,  to  defendants,  as  well  as  to 
prosecutors,  must  not  be  justified  by  judicial  authority,  to  put 
the  Solicitor's  office  at  the  beck  and  call  of  selfish  men,  by 
allowing  so  extraordinary  a  privilege  of  interfering  with  pub- 
lic rights.     The  motion  is  dismissed. 

Evans,  J.  Wardlaw,  J.  and  Frost,  J.  concurred. 

Withers,  J.  did  not  hear  the  argument. 

Motion  dismissed. 


Horaiio  McClanaghan  v.  Asia  IBnes. 

Where  the  note  sued  upon  was  in  perfect  legal  form,  whereby  the  maker  prom' 
ised  to  pay,  by  a  time  specified,  a  sum  certain,  for  value  received,  with  interest 
from  date,  oral  testimony  was  not  allowed  to  show  that  it  was  only  a  memoran^ 
dum  that  the  maker  was  not  to  pay  at  all,  except  in  the  character  of  collecting 
agent 

Before  Mr.  Justice  Wardlaw,  at  Marion^  Fall  Term^  1847. 

SUM.  PRO.  ON  NOTE. 

A  true  copy  of  the  note  is  contained  in  one  of  the  grounds 
of  appeal. 

It  appeared  that  John  McClanaghan,  the  plaintiff's  intes- 
tate, held  notes  upon  Ck)meUus  Gardner,  amounting  to  $51 
26 ;  that  G.  Gardner  had  removed  to  the  west — ^was,  in  right 
of  his  wife,  entitled  to  some  share  of  an  estate,  of  which  the 
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defendant  was  administrator,  and  was  expected  to  return  in 
such  way  that  he  might  be  seen  by  the  defendant,  but  not 
by  J.  McClanaghan.  To  show  failure  of  consideration,  the 
presiding  Judge  permitted  th«  defendant  to  offer  testimony 
to  this  effect :  that  the  notes  of  Gardner  were  delivered  to 
him  for  collection,  upon  his  offer  of  friendly  service  to  J. 
McClanagh'an  in  collecting  them,  if  he  could,  when  Gardner 
might  return ;  and  that  the  note  in  question  was  substituted 
for  Gardner's  notes,  as  a  memomndum  of  the  defendant's  ac- 
countability, in  case  of  collection  from  Gardner.  Decree  for 
the  defendant. 

The  plaintiff  moved  the  Court  of  Appeals  to  set  aside  the 
decree  for  the  defendant,  made  by  the  presiding  Judge  in  this 
case,  on  the  following  grounds : 

1.  That  the  note  sued  on  in  this  case,  was  in  the  follow- 
ing words:  "$51  25.  By  the  first  day  of  Jsuiuary  next,  I 
promise  to  pay  John  McClanaghan  or  bearer,  fifty-one  and 
25-100  doilais,  being  the  amount  of  Cornelius  Gardner's  notes, 
for  value  received,  this  7th  April,  1843.    Interest  from  date. 

(Signed)  ASLA.  HINES." 

and  that  his  Honor,  the  presiding  Judge,  allowed  extrinsic 
evidence  of  an  agreement  between  the  maker  and  the  payee 
at  the  time  the  note  was  drawn,  that  if  the  maker  did  not 
procure  payment  of  the  notes  of  Cornelius  Gardner,  referred 
to  in  the  note  above  copied,  out  of  the  estate  of  Dempsey 
Hrnes,  the  note  which  was  sued  on  should  not  be  required 
to  be  paid  by  the  defendant 

2.  That  it  was  also  proved  by  the  defendant,  that  it  was 
agreed,  if  he  did  not  procure  payment  as  aforesaid,  out  of  the 
said  estate  of  Dempsey  Hines,  the  said  notes  of  Cornelius 
Gardner  should  be  returned  to  the  payee  of  the  note  sued 
on ;  and  yet  it  appeared  that  the  notes  of  Cornelius  Gardner 
were  in  the  hands  of  the  defendant  at  the  trial,  and  the  de- 
fendant did  not  prove  that  he  had  ever  tendered  or  delivered 
the  notes  of  Gardner  to  the  said  John  McClanaghan  or  his 
representatives.  But  it  appeared  that  he  had  kept  the  notes 
against  Gtardner  for  nearly  five  years. 

Miller,  for  the  motion. 

Withers,  J.  delivered  the  opinion  of  the  Court 
The  cause  of  action  was  a  promissory  note  in  perfect  legal 
form,  whereby  the  defendant  promised  to  pay,  by  a  time  spe- 
cified, a  sum  certain,  with  interest  from  date.  The  question 
is  presented,  whether  it  is  competent  for  the  defendant  to 
prove,  in  discharge  of  his  undertaking,  that  it  was  verbally 
agreed  when  the  note  was  executed,  or  before,  (not  subse- 
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quently^  that  it  should  be  regarded  as  a  memorandum,  not 
an  absolute  promise,  and  have  the  legal  effect  arising  from 
its  terms  only  upon  the  happening  of  a  contingency,  to  wit, 
when  the  defendant  might  collect  two  notes  placed  in  his 
hands  by  the  plaintiff.  To  use  equivalent  terms — the  propo- 
sition in  behalf  of  defendant  is,  that  he  has  a  legal  light  to 
establish,  by  proof  of  a  cotemporaneous  or  antecedent  verbal 
agreement,  that  his  note  of  hand  was  not  in  reality  such, 
but  merely  an  accountable  receipt.  It  must  be  observed  that 
the  evidence  is  not  offered  to  prove  a  mistake — nor  to  explain 
an  ambiguity — nor  to  give  interpretation  to  an  imperfect  in- 
strument— nor  to  show  fraud  or  an  illegal  consideration.  But 
the  object  is  to  show,  that  although  the  defendant  has,  in 
writing,  promised  to  pay  money  at  a  particular  time,  yet  the 
understanding  was,  that  he  should  become  only  an  agent  to 
collect,  and  pay  only  when  he  might  collect,  other  demands. 
The  general  rule  upon  this  whole  subject  is  not  a  matter  of 
doubt,  but  like  all  general  rules  that  are  the  more  clear  by 
reason  of  their  generality,  there  is  often,  on  that  very  account, 
not  a  little  difficulty  in  applying  them  to  individual  cases. 
If,  however,  any  obscurity  does  surround  the  present  case,  it 
can  arise  only  in  tracing  the  line  that  separates  that  class  of 
causes  in  which  a  defendant  may  enquire  into  the  considera- 
tion of  the  contract,  from  that  class  in  which  the  colloquium^ 
or  conversation  between  the  parties  cotemporaneous,  or  on 
the  same  occasion,  shall  be  considered  as  merged  in  the  writ- 
ten contract ;  and  then  determining  on  which  side  of  the  line 
the  case  before  us  shall  be  placed.  For  the  defendant  it  is 
insisted  that  his  evidence  is  but  the  medium  of  inquiry  into 
the  consideration  of  the  note.  Such  enquiry  he  has  undoubt- 
edly a  right  to  make,  but  only  to  show  that  it  has  fisdled,  in 
whole  or  in  part,  or  is  illegal,  or  exhibits  a  fraud  on  the  part 
of  the  plaintiff.  Now  not  one  of  these  ends  is  alleged  to  be 
in  view.  At  the  date  of  the  note  the  consideration  was  as 
well  known  to  the  defendant  as  to  the  plaintiff.  It  is  not 
pretended  that  there  was  no  consideration,  thus  rendering 
the  contract  7iudum  pactum,  or  that  the  consideration  was 
not  as  valid  and  valuable  at  the  time  of  the  trial  as  at  the 
date  of  the  contract.  Nor  is  it  pretended  that  the  plaintiff 
made  any  warranty  or  deceptive  representation  in  relation  to 
the  consideration  of  the  note.  We  cannot  perceive  in  this 
case  any  thing  short  of  an  effort  not  merely  to  attach  to  a 
written  contract  something  additional  to  that  which  is  stipu- 
lated, but  to  change,  bv  objectionable  testimony,  the  whole 
form  and  legal  effect  ot  a  note  of  hand :  to  show  that,  accord- 
ing to  the  understanding  of  the  parties,  a  wholly  different 
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contract  was  made ;  that  notwithstanding  the  defendant  prom- 
ised, in  terms,  to  pay  out  of  his  own  pocket  so  much  money 
to  the  plaintiff^  stiil  he  seeks  to  prove  that  he  did  not  so  prom- 
ise, but  only  undertook  to  collect,  if  he  could,  two  notes  for 
the  plaintiff.  Surely  this  would  contradict,  in  a  manner  the 
most  palpable,  the  terms  of  a  written  s^reement,  and  for  no 
one  of  those  purposes  (herein  before  indicated)  which  is  recog- 
nized as  permitting  such  defence.  It  cannot  be  necessary  to 
cite  cases  for  the  doctrine  that  if  the  instrument  be  an  abso- 
lute engagement  to  pay,  at  a  specified  period,  or  upon  demand. 
oral  testimony  that  the  time  should  be  prolonged,  or  depend 
upon  a  contingency,  or  payment  be  made  out  of  a  particular 
fund,  cannot  be  received.  A  fortiori,  it  should  not  be  re- 
ceived to  show  that  such  absolute  agreement  was  only  a 
memorandum — that,  the  party,  though  maker  of  a  note  for 
value  received,  was  not  to  pay  at  all,  except  in  the  character 
of  collecting  agent.  It  is  supposed  to  be  quite  imnecessary 
to  review  our  own  cases  on  this  subject.  Numerous  as  they 
are,  no  one  has  yet  been  consulted  which  would  authorize 
the  defence  urged  on  the  present  occasion.  But  it  may  be 
•remarked  that  the  Circuit  decision  could  not  well  stand  with 
the  case  of  Harris  v.  Caston,  2  Bailey,  342.  In  that  case 
the  defendant  gave  his  note  for  a  horse,  upon  wiiich,  as  he 
was  fully  informed,  there  existed  the  lien  of  executions.  It 
was  in  evidence  that  after  the  bargain  was  made,  and  before 
the  delivery  of  the  note,  the  plaintiff  said,  "  Well,  take  the 
horse,  and  do  the  best  you  can  with  him,  and  if  you  lose  by 
trading  him,  I  will  make  you  safe ;  you  shall  not  lose  any 
thing  by  him."  The  defendant,  in  disposing  of  the  horse, 
lost  $30,  and  sought  to  avail  himself  of  it  as  a  discount,  on 
.  the  foundation  of  the  above  oral  agreement.  It  was  affirmed, 
by  the  whole  Court,  that  the  effect  of  the  evidence  would  be 
to  make  the  defendant  a  mere  agent  to  sell,  instead  of  an  ab- 
solute purchaser ;  or  at  any  rate,  to  make  a  note  conditional 
which  was  absolute  on  its  face,  and  if  made  before  the  deliv- 
ery of  the  note,  it  would  operate  to  contradict  it — if  after,  it 
would  be  nudum  pactum.  It  is  not  perceived  how  Hines 
occupies  a  better  position  than  Caston  did. 
A  new  trial  is  ordered. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Frost,  J. 
concurred. 

New  trial  ordered. 
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Where  two  suggestions,  involving  the  same,  or  similar  facts,  are  filed  by  differ- 
ent creditors  against  the  same  debtor,  applying  for  the  benefit  of  the  Prison 
Bounds  Act,  and  they  are  met  by  him  with  pleas  of  the  general  issue,  and  are 
tried  by  the  same  jury,  the  jury  cannot  do  otherwise  than  render  two  verdicts 
in  the  same  matter  or  trial. 

The  proceeding  by  suggestion  against  an  applicant  for  his  discharge  under  the 
Prison  Bounds  Act,  should  be  brought  within  the  main  scope  of  the  leading 
purposes  of  all  pleading,  though  all  the  strict  and  precise  rules  of  the  science 
may  not  be  properly  applicable.  If  form  or  substance  be  wanting,  the  means 
exist,  common  to  all  forms  of  practice,  of  attacking  such  defects. 

In  a  suggestion  against  an  applicant  for  his  discharge  under  the  Prison  Bounds 
Act,  it  is  not  necessary  to  specify  time,  place,  sum,  person,  item,  and  other 
fects,  with  the  same  precision  which  is  required  in  setting  forth  a  cause  of  ac- 
tion in  an  ordinary  case. 

The  undue  preference  of  a  creditor:,  under  the  Act  of  1788,  must  be  within  three 
months  before  the  confinement  of  the  debtor,  or  at  any  time  since ;  but  this 
limitation  of  time  does  not  apply  to  the  fraudulent  sale,  conveyance,  or  assign- 
ment of  his  estate,  with  a  view  of  defrauding  creditors. 

On  appeal  from  proceedings  before  the  Commissioner  of 
SpedeU  Bail,  at  Edgefield,  1847.  ' 

REPORT  OF  THE  COMMISSIONER  OF  SPECIAL  BAIL. 

Ferdinand  A.  Schroder,  being  in  the  custody  of  the  Sheriff 
of  this  District,  under  sundry  writs  of  capiat  ad  responden- 
dum, duly  endorsed  for  bail,  at  the  suits  of  C.  M.  Gray  and 
others  of  his  creditors,  on  the  18th  June,  1847,  filed  his  peti- 
tion in  my  office  to  be  admitted  to  the  lienefit  of  the  Prison 
Bounds  Acts,  upon  executing  the  assignment  required  by  law ; 
and  on  the  same  day  filed  in  my  office  a  schedule,  purport- 
ing to  be  a  full  enumeration  of  his  whole  estate  and  effects : 
an  order  was  therefore  made  by  me,  and  duly  published,  re- 
quiring the  plaintiffs  in  the  said  suits  to  show  cause  why  the 
defendant's  said  application  should  not  be  granted.  Sundry 
grounds  of  oWections  to  the  discharge  of  the  defendant  were 
filed  in  my  office,  on  behalf  of  the  plaintiffs,  and  an  issue  in 
writing  having  been  made  up  between  the  said  defendant 
and  plaintiffs,  (of  which  grounds  of  objections  and  issue  a 
copy  is  herewith  submitted,)  the  same  was,  on  the  2d  July 
last,  duly  submitted  to  a  jury,  organized  in  pursuance  of  the 
Act  of  1833,  and  thereupon  the  following  evidence  was  intro- 
duced: 

Evidence  for  Plaintiffs. 

The  notes  upon  which  the  several  writs  were  founded  un- 
der which  the  defendant  was  arrested,  are  offered  in  evidence, 
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aud  are  as  follows :  One  note  signed  by  F.  A.  Schroder  and 
S.  C.  Schroder,  dated  Charleston,  10th  Nov.  1846,  for  $545 
21,  payable  four  months  after  date,  to  S.  Mowry  &,  Son: 
also  an  account  for  $1,220  67.  One  note  for  $463  43,  dated 
Charleston,  15th  Dec.  1846,  and  payable  to  Matherson  & 
Simons,  four  months  after  date,  with  two  credits  endorsed 
thereon.    One  note  for  $488  78,  dated  New  York,  28th  Aug. 

1846,  and  payable  to  O.  &  A.  Wetmore,  six  months  after 
date.  One  note  for  $222  71,  dated  New  York,  Sept  1, 1846, 
payable  to  O.  &  A.  Wetmore,  six  monl:hs  after  date.  One 
note  for  $656  32,  dated  New  York,  8th  Sept.  1846,  and  pay- 
able four  months  after  date.  Oiv  note  for  $151  18,  dated 
New  York,  14th  Sept.  1846,  and  payable  to  O.  &  A.  Wet^ 
more,  six  months  after  date.  Demands  in  favor  of  Otis  J. 
Chaffee  and  E.  L.  Adams.  These  two  last  demands  were 
not  shown  on  the  day  of  trial,  but  the  entries  of  the  writs  on 
the  Sheriff's  books,  proved  by  the  Sheriff,  were  admitted  as 
evidence. 

It  further  appeared  in  evidence,  that  the  assignment  from 
F.  A.  Schroder  to  S.  C.  Schroder,  was  executea  on  the  7th 
of  January,  1847.  That  F.  A.  Schroder  was  arrested  on  the 
llfli  day  of  Jan.  1847,  at  the  suit  of  S.  Mowry  &,  Son,  and 
was  released  upon  his  giving  bail.  That  on  the  10th  of  May 
following,  the  said  F.  A.  Schroder  was  arrested,  and  gave 
bail,  at  the  suit  of  C.  M.  Gray.    That  on  the  12th  of  June, 

1847,  he  was  arrested  at  the  suit  of  O.  &  A.  Wetmore,  and 
gave  bail.  It  did  not  appear  at  what  time  he  had  been  ar- 
rested at  the  suits  of  Otis  J.  Chaffee  and  E.  L.  Adams,  as  no 
writs  were  adduced  in  these  cases,  but  the  plaintiffs  con- 
tented themselves  by  adducing  the  Sheriff's  writ  book,  from 
which  it  appeared  that  bail  writs  had  been  lodged  at  the  suits 
of  Otis  J.  Chaffee  and  E.  L.  Adams  on  the  14th  of  January, 
1847.  It  further  appeared  that  F.  A.  Schroder  was  surren- 
dered by  his  bail,  on  the  18th  day  of  June,  1847. 

£t  Baulware  sworn,  says — He  knows  F.  A.  Schroder;  that 
he  is  a  grocer  in  the  town  of  Hamburg,  South  Carolina;  that 
he  owned  a  storehouse  and  lot  there,  and  did  business  in  same 
house  last  fall ;  he  also  knows  S.  C.  Schroder;  saw  him  about 
the  store,  but  only  considered  him  a  clerk. 

Cross-examined — Says  he  lived  in  Hamburg  in  1840,  and 
knew  F.  A.  Schroder ;  does  not  know  when  S.  C.  Schroder 
came  to  Hamburg ;  knew  him  in  1844,  '45  and  '46. 

QeoTge  Parrott  sworn,  says — He  knows  Mr.  Mowry,  in 
Charleston ;  that  there  is  a  firm  of  O.  &  A.  Wetmore,  in  New 
York ;  a  firm  of  Matherson  &  Simons,  and  a  firm  of  E.  L. 
Adams,  in  Charleston.    That  he  lives  in  Hamburg ;  knows 
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F.  A.  Schroder ;  has  done  business  there  from  three  to  four 
years ;  kept  a  respectable  stock  of  groceries  for  two  seasons. 
Last  fall  moved  to  his  own  house ;  stock  supposed  to  be  good ; 
was  the  ostensible  owner  of  a  house  and  lot  in  Hamburg,  on 
Centre  Street ;  oifered  it  to  him  (Parrott).  That  he  saw  S. 
C.  Schroder  about  the  store;  supposed  him  to  be  a  clerk; 
never  knew  him  in  business ;  he  is  younger  than  P.  A.  Schro- 
der.   F.  A.  is  a  man  of  family. 

A  bill  in  Equity  vs.  F.  A.  &  S.  C.  Schroder,  showing  that 
the  notes  in  suit  now,  were  the  notes  given  for  the  goods 
which  were  transferred  to  S.  C.  Schroder. 

J.  W.  CHbbs  sworn,  say#— He  has  been  in  F.  A.  Schroder's 
house,  in  Hamburg ;  it  was  about  the  23d  of  January,  1847 ; 
found  him  at  his  store.    Saw  very  good  furniture  in  house. 
,     Cross^xamined — Says  S.  C.  Schroder  lived  in  house  near 
bridge ;  F.  A.  also  lived  in  same  house. 

George  Mathis  sworn,  says — He  had  execution  vs.  S.  C. 
Schroder,  in  August,  1846 ;  that  S.  C.  said  he  had  nothing  to 
pay  it  with ;  therefore  it  was  returned  niMa  bona. 

Cross-examined — Says  about  4th  August,  1846,  he  called 
on  S.  C.  SchiYKler  to  pay  execution.  Part  has  been  paid,  since 
7th  Jan.  S.  C.  said  he  would  pay  the  principal,  but  would 
not  pay  witnesses'  costs. 

W.  Spires,  sworn,  says — He  knows  F.  A.  Schroder  was  a 
merchant  in  Hamburg,  about  7th  Jan.  1847;  had  house  and 
lot,  and  merchandize;  resided  in  house  Woods  built,  near 
bndge ;  that  he  heard  F.  A.  Schroder  had  sold  out  to  S.  C. 
Schroder,  about  the  7th  Jan.  F.  A.  resides  in  Hambui^; 
that  he  has  seen  him  about  the  store,  since  the  assignment. 

Cross-excnnined — Says  he  never  saw  F.  A.  sell  since  the 
assignment  was  made.  In  1840  F.  A.  Schroder  ran  a  boat 
across  the  river.  Afterwards  he  kept  a  grog-shop ;  that  he 
does  not  exactly  recollect  when  S.  C.  came  to  Hamburg;  that 
he  knows  F.  A.  increased  his  stock  soon  after  S.  C.  came ; 
F.  A.  kept  erog  shop  two  years  before  S.  C.  came  to  Ham- 
burg:  that  he  made  money  by  his  groR-shop. 

W.  H.  Cfreenj  sworn  on  the  part  of  defendant,  says — ^He 
knew  F.  A.  Schroder  in  1840 ;  that  he  ran  a  boat  across  the 
river  between  Hamburg  and  Augusta;  that  he  next  saw  him 
keeping  a  grc^-shop,  selling  by  the  drink.  He  was  worth 
$200  or  $300.  In  1843  he  kept  pickles,  candy,  &c. ;  the 
stock  was  worth  $2,000 ;  that  he  cannot  say  when  S.  O. 
Schroder  came  to  Hamburg.  Business  for  the  last  two  years 
has  increased  ten  times  the  amount  before ;  that  he  saw  mo- 
ney in  possession  of  S.  C.  Schroder,  $800  at  one  time ;  tfiat 
he  bonowed  money  from  S.  C.  Schroder. 
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Cross-examined — Says  S.  C.  Schroder  is  younger  than  F. 
A.  Schroder.  That  S.  C.  Schroder  has  been  in  possession  of 
all  the  property  since  the  execution  of  the  deed. 

C  Richter  sworn,  says — He  came  to  Hamburg  in  1842 ; 
S.  C.  Schroder  came  in  1843 ;  that  he  saw  a  large  sum  of 
money  in  his  room,  of  both  gold  and  paper,  in  1844 ;  that  F. 
A.  Schroder  had  a  small  capital  in  1842,  and  until  after  S. 
C.  Schroder  came  to  Hamburg ;  that  the  business  of  F.  A. 
increased  every  year  after  S.  C.  came,  to  the  extent  of  more 
than  $2,000 ;  that  S.  C.  promised  to  go  into  business  with 
him  in  Oct.  1844. 

i.  H.  Brooks  sworn,  says — The  following  amounts  of  mo- 
ney were  given  in  notes  from  F.  A.  to  S.  C.  in  the  hand- 
writing of  F.  A.  One  note  dated  New  Orleans,  January  30, 
1838,  for  ^,600.  One  dated  May  12,  1844,  for  $3,500 ;  one 
note  dated  7th  July,  1844,  for  $2,300 ;  one  dated  January  4, 
1845,  for  $1,300 ;  that  he  calculated  the  interest  on  the  notes ; 
that  S.  C.  became  dissatisfied,  and  urged  F.  A.  to  settlement; 
that  he  was  clerk  for  F.  A.  in  1846.  After  a  settlement  was 
made,  and  F.  A.  had  made  the  transfer,  there  was  a  balance 
in  favor  of  S.  C.  of  $250 ;  that  when  F.  A.  inserted  in  his 
schedule  some  articles  of  furniture,  S.  C.  objected,  saying 
they  were  his  property ;  that  he  saw  the  execution  vs.  S.  C. 
in  favor  of  Mr.  Bauskett,  but  S.  C.  said  it  was  not  just,  though 
he  would  pay  it;  that  S.  C.  had  money,  but  he  never  saw  it; 
that  S.  C.  owned  a  horse  two  years  ago. 

Cross-examined^  says — He  was  clerk  for  F.  A.  last  winter 
aad  fall ;  that  he  bought  goods  of  the  plaintiffs,  which  goods 
were  brought  to  Hamburg;  some  of  which  were  sold  for  cash. 
They  were  bought  on  a  credit  of  four  months,  in  New  York 
and  Charleston;  that  F.  A.  had  accounts  with  S.  Mowry  & 
Son,  for  a  long  time ;  thinks  Mowry's  account  was  made 
about  the  date  of  the  account.  F.  A.  did  as  good  business 
as  usual ;  sales  amounted  to  about  $12,000  or  $15,000  a  year. 
Knew  he  paid  debts  last  year.  Part  of  the  goods  were  sold 
before  the  assignment  was  made ;  did  very  little  business  on 
credit ;  collected  money  in  Nov.  and  Dec.  1846 ;  paid  some 
to  S.  Mowry;  paid  witness  some  small  amount.  Sold  from 
1st  July  1846  to  1st  January,  1847,  about  $6,000  worth  of 
articles ;  that  the  assignment  embraced  the  house  and  lot, 
and  all  articles,  except  a  few ;  that  he  piepared  F.  A's  sched- 
ule of  furniture  conveyed  by  the  deed ;  that  three-fourths  of 
the  articles  were  always  sold  for  cash ;  that  F.  A.  received 
the  money ;  that  he  has  collected  for  F.  A.  smce  the  1st  of 
January  $200  or  $300,  and  given  it  to  him.  F.  A.  purchased 
since  23d  Dec.  1846,  20  barrels  of  whiskey  from  Chaffee,  and 
17 
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transferred,  it  to  S.  C.  S.  C.  was  in  Hamburg  when  F.  A. 
went  to  Charleston  to  buy  the  goods  before  mentioned.  That 
F.  A.  is  in  the  habit  of  gaming,  and  has  been  for  some  years, 

William  Gronard  sworn,  says — He  commenced  keeping 
bar  for  F.  A.  Schroder,  in  May,  1844 ;  that  S.  C.  Schroder 
was  living  in  Hamburg  then ;  that  he  saw  in  his  possession 
a  note  on  F.  A.  for  $3,500;  he  saw  it  about  eighteen  months 
ago ;  that  he  saw  money  in  the  possession  of  S.  C. ;  that  S. 
C.  sent  $1,000  with  F.  A.  to  New  York,  and  paid  |200; 
that  F.  A.  spends  a  great  deal  of  money ;  has  often  seen  him 
gaming. 

Cross-examined — Says  that  the  business  still  went  on  while 
F.  A.  was  in  New  York. 

S.  C.  Schroder  sworn,  says — He  lived  in  New  Orleans,  and 
made  money  by  keeping  a  grocery ;  had  about  $9,000  when 
he  came  to  Hamburg ;  loaned  his  brother  F.  A.  money,  soon 
after  he  came  there ;  that  F.  A.  gave  him  the  note  for  $3,500, 
for  his  portion  of  a  legacy  that  he  had  spent ;  loaned  him  a 
little  money  at  times,  until  the  amount  was  $3,500 ;  in  1844, 
loaned  him  $1,600;  sent  him  $1,000  when  in  New  York, 
loaned  him  $1,300;  became  alarmed  at  his  spending  too 
much ;  in  1845,  that  he  was  unwilling  to  come  to  a  settle- 
ment with  witness,  and  angry  words  passed  between  them 
before  he  would  settle.  Brooks  made  the  settlement ;  be  took 
possession  of  every  thing  in  the  house ;  there  was  a  balance 
m  favor  of  S.  C.  Schroder  after  settlement. 

Cross-examined — Says  the  assignment  was  intended  to  in- 
clude all  the  property  of  F.  A. ;  did  not  know  he  owed  any 
debts  when  assignment  was  made ;  he  took  the  house  and 
lot  at  $900 ;  F.  A.  wanted  $1200  for  the  house  and  lot ;  took 
goods  at  cost  prices ;  took  furniture  at  $300,  $400  or  $500 ; 
was  in  store  about  $9,000 ;  a  balance  was  due  S.  C.  but  he 
took  no  note ;  did  not  want  a  note ;  has  demanded  balance  of 
F.  A.  but  he  could  not  pay  it ;  he  had  a  deed  for  what  he 
was  worth ;  that  he  has  sold  many  of  the  goods,  and  has 
some  of  them  still— probably  $2,000,  $3,000,  $4,000  or  $5,- 
000 — not  so  much  as  $8,000 ;  keeps  no  books ;  cannot  say 
how  much  he  has  sold  since  he  has  bought  the  goods ;  can- 
not say  how  much  cash  he  had  in  January  last ;  he  sold  the 
goods  for  $4,000  or  $5,000 ;  frequently  aided  F.  A.  in  selhng 
goods ;  heard  F.  A.  say  what  the  goods  cost ;  was  present 
when  the  assignment  was  made ;  saw  invoices  of  the  goods ; 
left  his  notes  in  possession  of  Col.  Yancey,  to  prepai*e  an  an- 
swer to  the  bill  in  Equity  against  F.  A.  &  S.  C.  Schroder. 

THOMAS  G.  BACON, 

Oerk,  and  C.  S.  B. 
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SMITH  MOWRY  A  SON  1  ^^  ^jjg  COMMON  PLEAS, 

F.  A.  &  S.  C.  SCHRODER. )  Edgejkld  Dvstrkt. 

The  plaintiffs  in  the  above  stated  case  come  and  object  to 
the  discharge  of  Ferdinand  A.  Schroder,  under  his  petition 
for  the  benefit  of  the  Prison  Bounds  Acts,  and  suggest  the 
following  grounds : 

1st.  That  the  said  Ferdinand  A.  Schroder  was  guilty  of 
fraud  in  holding  himself  out  to  the  plaintiffs  as  a  man  of 
property,  and  worthy  of  credit,  when  he  contracted  the  debt 
on  which  the  suit  is  brought  in  the  above  case. 

2d.  Because  the  said  F.  A.  Schroder  purchased  the  goods 
of  the  plaintiffs,  for  which  the  debt  in  the  above  case  was 
created,  with  the  view  and  intention  to  assign  them  over  to 
his  brother,  (S.  C.  Schroder)  and  thereby  cheat  and  defraud 
the  plaintiffs  out  of  the  means  of  obtainmg  payment  of  their 
said  debt. 

3d.  Because  the  said  F.  A.  Schroder,  on  or  about  the  7th 
of  January,  1847,  made  a  fraudulent  assignment  of  his  stock 
of  goods  and  other  property  in  Hamburg,  to  his  brother,  (S. 
C.  Schroder)  with  a  view  to  hinder  and  defraud  the  said 
plaintiffs,  as  also  his  other  creditors,  of  their  just  debts. 

4th.  Because  the  said  assignment  to  S.  C.  Schroder,  dated 
about  the  7th  of  January,  1847,  was  without  consideration, 
only  colorable,  and  intended  to  shift  the  property  from  the 
debtor  to  the  hands  of  his  brother,  with  a  view  to  defraud 
his  creditors,  for  the  sole  benefit  of  the  said  F.  A.  Schroder, 
or  the  joint  benefit  of  himself  and  his  said  brother. 

5th.  Because,  if  said  deed  of  assignment  was  for  a  valu- 
able consideration,  then  the  plaintiffs  suggest  that  the  said 
F.  A.  Schroder  thereby  gave  an  unjust  and  undue  preference 
to  one  of  his  creditors,  to  the  prejudice  of  the  said  plaintiffs. 

6th.  Because  the  said  F.  A.  Schroder  has  omitted  to  in- 
clude, in  his  said  schedule,  his  interest  in  the  stock  of  goods, 
store,  furniture,  accounts,  books  of  account  and  other  assets 
belonging  to  said  store,  now  in  the  possession  of  the  said  S. 
C.  Schroder. 

7th.  Because  he  has  not  included  in  his  said  schedule  the 
house  and  lot  on  Centre  Street,  Hamburg,  which  he  owned 
at  the  time  he  contracted  the  said  debt  with  the  plaintiffs. 

8th.  Because  the  said  F.  A.  Schroder  has  not  included  hi 
his  said  schedule  all  the  estate  and  property,  chattels,  effects, 
and  choses  in  action,  which  are  s{iecified  and  enumerated  in 
the  said  deed  of  assignment  from  the  said  F.  A.  Schroder  to  ^ 
the  said  Segismund  C.  Schroder. 

9th.  Because  the  said  Ferdinand  A.  Schroder,  for  the  rea- 
sons above  assigned,  and  others  not  herein  specified,  is  not 
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entitled  to  his  discharge,  or  any  other  of  the  benefits  of  the 
Acts  of  the  General  Assembly  of  the  said  State,  commonly 
called  the  Prison  Bounds  Acts. 

BAUSKETT,  Plaintiff^  Attorney. 

And  the  said  F.  A.  Schroder,  by  Messrs.  Gray  &  Yancey, 
his  attorneys,  comes  and  defends  the  wrong,  injury,  when, 
&c.  and  says  that  he  is  not  guilty  of  the  frauds  and  other 
matters  charged  against  him  in  the  foregoing  suggestion,  and 
of  this  he  puts  himself  upon  the  country,  &c. 

GRAY  &  YANCEY,  Defendanfs  Atfys. 

And  the  said  Smith  Mowry  &  Son,  the  suggestors,  do  the 
like.  BAUSKETT,  Plaintiff^  Attorney. 

We,  the  jury,  impanneled  to  try  the  issues  on  the  within 
suggestion,  do  find  for  the  plaintiffs  on  the  second,  third, 
fifth  and  ninth  grounds,  within  stated,  and  on  all  the  other 
grounds  of  the  within  suggestion,  we  find  for  the  defendant, 
P.  A.  Schroder.  e.  J.  YOUNGBLOOD,  Foreman. 


C.  M.  GRAY  vs.  F.  A.  &  S.  C.  SCHRODER. 
O.  &  A.  WETMORE  vs.  P.  A.  SCHRODER. 
OTIS  J.  CHAKFEE  vs.  the  same. 
E.  L.  ADAMS  vs.  the  same. 
MOWRY  &  SON  tw.  F.  A.  &  S.  C.  SCHRODER. 


Writs  of  Capias 

ad 
Respondendum. 


Application  by  F.  A.  Schroder  to  be  discharged  under  the 
Prison  Bounds  Acts.  C.  M.  Gray  and  other  plaintiffs  in  the 
above  stated  cases,  come  and  suggest  the  following  grounds 
against  the  discharge  of  the  said  F.  A.  under  the  Prison 
Bounds  Acts : 

1st.  Because  the  said  F.  A.  Schroder  is  guilty  of  fraud,  in 
having  omitted  to  include  in  his  schedule  filed  in  the  above 
stated  cases,  his  whole  estate,  and  particularly  in  not  includ- 
ing in  said  schedule  the  whole  of  his  household  and  kitchen 
furniture;  and  the  said  plaintiffs  charge  the  following  articles 
to  be  so  omitted,  viz :  one  wardrobe,  one  cradle,  one  crib,  one 
set  of  chandeliers,  two  dozen  chairs,  four  bedsteads,  four  fea- 
ther beds,  four  mattresses,  four  bolsters,  eight  pillows,  eight 
blankets,  and  a  large  quantity  of  bed  clothes,  two  dozen 
plates,  one  dozen  dishes,  half  a  dozen  waiters,  two  dozen 
cups  and  saucers,  one  coffee  and  one  tea  pot,  three  bowls 
and  pitchers,  two  wash  stands,  three  tables,  one  side  board, 
one  bureau,  two  sofas,  one  carpet,  and  other  articles  of  house- 
hold furniture ;  three  pots,  three  ovens,  and  other  articles  of 
kitchen  furniture ;  and  one  house  and  lot  in  the  town  of  Ham- 
burg, situate  on  the  west  side  of  Centre  Street 

2d.  Because  the  said  F.  A.  Schroder  is  guilty  of  fraud  in 
not  including  in  his  schedule  his  interest  in  the  stock  of 
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goods  on  hand  in  the  grocery  store  in  the  town  of  Hamburg, 
wherein  he  has  been  doing  business  as  a  grocer  or  merchant 
for  some  time  past,  either  alone,  or  as  partner  of  his  brother, 
S.  C.  Schroder. 

3d.  Because  the  said  F.  A.  Schroder  is  guihy  of  fraud  in 
making  a  false  return,  in  not  inckiding  in  his  schedule  his 
whole  estate,  and  particularly  the  articles  and  estate  enumer- 
ated in  the  first  ground  of  the  suggestion,  and  his  interest  in 
the  stock  of  goods  mentioned  in  the  second  grqund  of  this 
suggestion. 

4th.  Because  the  said  F.  A.  Schroder  has  been  guilty  of 
fraud  in  giving  an  undue  and  fraudulent  preference  to  other 
of  his  crSiitors,  to  the  prejudice  of  the  plaintiffs,  in  this,  to 
wit :  that  he  has  assigned  or  attempted  to  assign  and  trans- 
fer his  house  and  lot  aforesaid ;  his  stock  of  goods  in  the  said 
grocery  store  in  Hamburg;  his  debts  due  him,  notes,  accounts, 
and  other  choses  in  action,  being  his  whole  estate,  to  his  bro- 
ther S.  C.  Schroder,  and  has,  within  three  months  of  his  ar- 
rest, paid  other  of  his  creditors  their  demands,  in  fraud  of  tibe 
plam  tiffs. 

5th.  Because  the  said  F.  A.  Schroder  is  guilty  of  firaud  in 
having  assigned  to  his  brother,  S.  C.  Schroder,  a  house  and 
lot,  in  the  town  of  Hamburg,  situate  on  the  west  side  of  the 
centre  street,  his  stock  of  goods,  groceries,  &c,  in  the  afore- 
said grocery  store  in  the  said  town,  at  the  time  of  said  assign- 
ment, and  his  household  and  kitchen  furniture,  and  the  debts 
due  to  him  as  a  merchant  or  grocer  as  aforesaid,  with  the 
view  of  defrauding  the  plaintiflS  and  his  other  creditors. 

6th.  Because  the  said  F.  A.  Schroder  has  expended  more 
than  two  shillings  and  sixpence  per  day,  since  his  arrest  in 
these  cases. 

7th.  Because  the  said  F.  A.  Schroder  is  guilty  of  fraud, 
and  of  making  a  false  return,  in  not  including  in  his  sched- 
ule his  interest  in  the  proceeds  of  the  sale  of  the  stock  of 
goods,  wares,  and  merchandize,  (on  hand  in  his  grocery  store 
in  the  town  of  Hamburg,  at  the  date  of  the  paper  purporting 
to  be  an  assignment  thereof  to  his  brother,  S.  C.  Schroder,] 
which  sales  have  been  made  since  the  said  assignment,  ana 
because  he  has  not  included  in  his  said  schedule  his  interest 
in  moneys  collected,  since  the  said  assignment,  on  notes, 
bonds  and  accounts  due  him,  the  said  F.  A.  S.  at  the  time  of 
the  assignment — and  because  he  has  not  included  in  his  said 
schedule  all  his  notes,  bonds  and  accounts,  and  evidence  of 
debts  due  to  him,  the  said  F.  A.  Schroder. 

8th.  Because  the  said  F.  A.  Schroder  is  guilty  of  fraud  in 
buying  the  goods,  wares  and  merchandize,  for  which  the 
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notes  sued  on  in  these  cases  were  given,  with  the  view  of 
assigning  said  goods  to  his  brother,  S.  C.  Schroder,  who  was 
conspiring  and  confederating  with  said  F.  A.  Schroder  thus 
to  cheat  and  defraud  the  plaintiffs  and  the  other  creditors  of 
said  F.  A.  Schroder. 

GRIFFIN,  Plaintiffs^  Attorney. 

And  the  said  P.  A.  Schroder,  by  Messrs.  Gray  &  Yancey, 
his  Attorneys,  come  and  defend  the  wrong,  injury,  when,  &c. 
and  says  that  he  is  not  guilty  of  the  frauds  and  other  matters 
charged  against  him  in  the  foregoing  suggestion,  and  of  this 
he  puts  himself  upon  the  country,  &c, 

GRAY  <fc  YANCEY,  Defendant's  Atfys. 

And  the  suggestors  do  so  likewise. 

GRIFFIN,  Plaintiff^  Attorney. 

We  find  for  the  plaintiffs  on  the  seventh  and  eighth 
grounds  of  this  suggestion,  and  also  all  of  the  fourth  and 
fifth  grounds,  except  so  much  as  relates  to  the  debts,  notes 
and  other  choses  in  action,  due  to  the  said  F.  A.  Schroder ; 
and  we  find  for  the  defendant  on  all  the  other  grounds  of 
this  suggestion,  and  on  so  much  of  the  fourth  and  fifth 
grounds  as  relates  to  said  debts,  notes  and  other  choses  in 
action,  included  in  the  deed  of  the  said  P.  A.  Schroder  to 
his  brother.  E.  J.  YOUNGBLOOD,  Foreman. 

The  defendant  appealed  from  the  verdicts  of  the  jury  in 
this  matter,  and  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  grounds — 

1st.  That  the  Commissioner  of  Special  Bail  erred  in  allow- 
ing theplaintiffs  to  challenge  peremptorily  one  of  the  jury. 

2d.  That  the  Commissioner  of  Special  Bail  erred  in  receiv- 
ing the  Sheriff's  writ  book  as  evidence  that  the  plaintiffs,  O. 
J.  Chaffee  and  E.  L.  Adams,  had  issued  Bail  Writs  against 
the  applicant,  and  of  the  time  of  his  arrest,  without  produc- 
tion of  the  writs,  or  accounting  for  the  absence  of  the  writs. 

3d.  That  the  jury  rendered  two  separate  verdicts  in  one 
matter  or  trial. 

4th.  That  the  suggestions  of  the  plaintiffs  and  the  verdicts 
of  the  jury  do  not  set  forth  distinctly  any  general  charge, 
such  as  fraud,  false  return,  or  undue  preference  of  one  cred- 
itor, which  might  deprive  the  applicant  of  the  benefit  of  the 
Prison  Bounds  Acts. 

6th.  That  the  grounds  in  the  suggestions  are  not  specifica- 
tions under  any  general  charge  of  time,  place,  sum,  person, 
item,  or  other  facts,  with  reasonable  certainty^  constituting  a 
bar  to  applicant's  discharge. 
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6th.  That  the  verdicts  of  the  jury  against  the  applicant  are 
inconsistent  with  so  much  of  the  findings  as  are  in  his  favor ; 
particularly  that  the  finding  against  him  of  fraud  and  undue 
preference  is  inconsistent  with  the  finding  that  S.  C.  was  his 
bona  fide  creditor. 

7th.  That  the  verdicts  are  not  upon  material  issues  dis- 
tinctly made,  are  against  law,  and  without  evidence. 

Gray,  for  the  motion,  contended  that  a  debtor  may  prefer 
his  creditor,  if  the  deed  be  for  valuable  consideration. — Smith 
V.  Henry,  1  Hill,  16.  That  the  Act  of  1788  (5  Stat.  79)  miti- 
gates  the  teverity  of  the  Act  of  1759,  (4  Stat.  86)  and  that 
the  Act  of  1841  goes  farther,  showing  a  gradual  relaxation 
in  favor  of  the  debtor ;  and  that  the  debtor  is  not  strictly  in 
confinement  until  he  has  been  surrendered  by  his  bail. — 5 
Stat.  79 ;  Sherman  v.  Barrett^  1  McMuL  147 ;  2  Spears,  76. 

Bauskett,  contra,  said  that  each  creditor  might  suggest: 
then  there  can  be  more  than  one  suggestion,  and  necessarily 
more  than  one  verdict — 6  Stat.  492  (Act  of  1833) ;  Crenshaw 
v.Wetsel,2mll,A^8]  Walker  v.  Briggs,  I  Hil\,  118]  Thomr 
son  V.  lAnam,  1  Bail.  131 ;  Sherman  v.  Barrett,  1  McMul. 
160. 

Wardlaw,  in  reply,  cited  Robertson  6^  Caldwell  v.  Am/y, 
1  Rich.  291,  and  insisted  that  the  7th  section  of  the  Act  of 
1788  specifies  the  delinquencies  or  frauds  which  will  prevent 
a  prisoner  from  the  benefit  of  the  Act.  That  in  this  case 
there  was  no  fraudulent  preference  of  the  brother,  and  that 
the  assignment  was  made  more  than  three  months  previous 
to  the  arrest  of  the  prisoner,  and  more  than  six  months  be- 
fore his  confinement. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  first  ground  of  appeal,  imputing  error  to  the  Commis- 
sioner of  Special  Bail  in  allowing  the  plaintiffs  to  challenge 
peremptorily  one  of  the  jury,  has  not  been  pressed  or  argued 
before  this  Court,  and  hence  it  is  not  regarded  in  making  up 
our  judgment. 

Nor  is  the  matter  of  the  second  ground  of  appeal  consid- 
ered substantial,  for  the  object  in  adducing  the  Sheriff's  writ 
book  was  collateral,  to  wit — either  to  show  the  number  who 
had  sued  the  defendant,  or  the  time  when  two  writs  were 
lodged.  This  does  not  appear  to  have  been  any  how  mate- 
rial, for  if  the  disclosures  of  the  book  had  been  excluded,  it 
is  not  perceived  how  the  result  could  have  been  affected. 

The  third  ground  complains  that  the  jury  rendered  two 
separate  verdicts  in  one  matter  or  trial. 

How  could  they  have  done  otherwise?    Two  separate  su[ 
gestions  were  filed,  and  the  defendant  made  an  issue  on  eacl 
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If  the  matters  presented  were  capable  of  consolidation,  still 
no  motion  was  made  to  that  eflfect.  However,  it  is  not  sup- 
posed that  there  is  anjr  thing  irregular  in  different  creditors 
filing  separate  suggestions,  if  they  are  willing  to  encounter 
the  inconvenience  of  such  course  in  a  protracted  trial.  Rep- 
resented by  divers  counsel,  even  co-operation  may  not  be 
Practicable,  much  less  can  we  undertake  to  say  that  totally 
istinct  cases  of  creditors  wholly  unknown  to  each  other,  (it 
may  be)  and  possibly  presenting  different  issues,  sustainable 
by  different  testimony,  shall  be  fused,  as  it  were,  into  each 
other.  Perhaps  this  Court  might  be  astute  to  deviee  or  dis- 
cover some  mode  of  counteracting  the  mere  purpose  to  har- 
rass  a  debtor,  when  so  unworthy  an  end  might  betray  itself 
— ^but  we  see  nothing  in  the  present  case  except  the  very 
common  occurrence  of  two  suggestions  against  the  same 
debtor,  met  by  him  with  the  plea  of  the  general  issue,  pre- 
senting in  the  main  the  same  points,  submitted  to  and  deter- 
mined by  the  same  jury. 

The  real  questions  in  the  case  may  be  presented  thus : 

1st.  Are  the  specifications  of  the  suggestions  filed  and 
found  against  the  defendant,  or  any  of  them,  suficiently 
precise  in  terms,  and  material  in  substance  ? 

2d.  Must  the  act  of  the  defendcmt,  in  fraudulently  selling, 
conveving,  or  assigning  his  estate  to  defraud  his  creditors, 
as  well  as  "undue  preference,"  have  been  perpetrated  within 
the  three  months  contemplated  by  the  law,  in  order  to  work 
the  defeat  of  the  defendant's  application  ? 

3d.  Can  this  term  of  three  months,  within  which  an  undue 
preference  is  denounced,  be  taken  to  have  reference  to  the 

Eiriod  of  a  party's  arrest  on  mesne  process,  where  he  is  en- 
rged  on  bail,  though  more  than  three  months  have  elapsed 
between  that  event  and  the  time  when  the  party  is  subjected 
to  actual  confinement  or  the  prison  rules  ? 

1st.  As  to  the  form  and  substance  of  accusation  in  the  sug- 
gestions. 

Undoubtedly  this  species  of  proceeding  should  be  brought 
within  the  main  scope  of  the  leading  purposes  of  all  plead- 
ing, though  it  need  not  be  afirmed  that  all  the  strict  and 
precise  rules  of  the  science  are  properly  applicable.  It  will, 
however,  readily  occur,  that  if  form  or  substance  be  want- 
ing, (here  are  the  means,  common  to  all  practice,  of  attack- 
ing such  defects,  to  wit,  demurrer ;  and  such  was  a  view  of 
the  like  question,  suggested  in  Sherman  ^  DeBruhl  v.  Bar- 
retty  1  McMullan,  147.  It  would  not  seem  unfair  that  while 
the  defendant  would  hold  creditors  to  that  strictness  dictated 
bj^  the  common  law  in  proceedings  known  to  it,  he  should, 
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in  return,  be  required  to  use  the  weapons  aiso  equally  well 
known.  But  besides  this,  such  proceedings  as  that  now  in 
question  are  so  much  under  the  control  of  the  oflSicer  pre- 
siding, at  every  step  of  the  progress,  by  way  of  motion  and 
order,  that  all  matters  pertaining  to  the  pleadings  may  be, 
and  ought  to  be,  properly  adjusted  before  the  trial  takes  place. 
Still  it  is  not  intended  to  be  broadly  aiOirmed,  that  we  shall 
cut  off,  under  all  circumstances,  a  motion  in  arrest  of  judg- 
ment, or  for  a  new  trial,  on  account  of  the  want  of  substance 
in  the  allegations. 

It  is  insisted,  in  the  fifth  ground  of  appeal,  that  time,  place, 
sum,  person,  item,  and  other  facts,  should  have  been  speci- 
fied. It  ought  to  be  observed,  in  general,  that  as  the  rules  of 
law  do  not  require  of  a  party  to  assume  the  burthen  of  prov- 
ing that  which  is  peculiarly  within  the  knowledge  of  his  ad- 
versary, so  no  rule  of  practice  ought  to  be  allowed  to  work  a 
similar  hardship.  Judges,  as  well  as  others,  are  presumed 
to  know  that  fraud  is  accustomed  to  lurk  under  guises — its 
badges  are  not  designedly  carried  upon  the  front.  That  pre- 
cision of  definition  and  description  which  is  wisely  required 
in  setting  forth  a  cause  of  action  in  an  ordinary  case,  must 
be  somewhat  relaxed  in  cases  such  as  that  under  examina- 
tion, having  proper  reference  to  the  subject  matter  and  the 
position  of  the  parties.  We  do  not,  however,  perceive  how 
any  of  the  particulars  above  mentioned,  not  set  forth  by  the 
plaintiffs,  became  matters  of  contest  or  importance ;  or  how 
the  defendant  was,  in  any  respect,  surprised  by  a  course  of 
testimony  not  indicated  by  the  issues  tendered  in  the  plead- 
ings. We  cannot  discover  ground  for  just  exception  to  the 
form  or  precision  of  such  of  the  specifications  as  were  found 
against  the  defendant,  except  the  9th  of  those  filed  by  Mr. 
Bauskett,  which  obviously  embraced  nothing  that  was  within 
the  province  of  the  jury,  but  that  only  which  should  entor 
into  the  order  or  judgment  arising  from  their  finding. 

The  more  material  branch  of  the  first  enquiry  is,  whether 
the  issues  resolved  by  the  jury  were  immaterial  or  unsub- 
stantial, and  this  will  also  involve  the  second  proposition 
above  stated.  We  do  not  attach  any  importance  to  the  idea 
that  the  finding  of  the  jury  in  favor  of  the  defendant,  on  sun- 
dry of  the  specifications,  neutralized  their  verdict  against  him 
on  others.  This  amounted  to  no  more  than  selecting  the  lan- 
guage of  those  propositions  which  the  jury  considered  to  have 
been  proved,  and  was  equivalent  to  adopting  that  language 
as  a  part  of  their  verdict.  Incorporating  then,  this  matter, 
what  have  they  found  ?  Why  thus,  upon  the  first  sugges- 
tion, (that  filed  by  Mr.  Bauskett,)  excluding  the  9th  proposi- 
18 
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tion:  "We  find  that  F.  A.  Schroder  purchased  goods  of  S. 
Mowry  &  Son,  for.  which  the  debts  sued  upon  in  this  case 
were  created,  with  the  view  and  intention. to  assign  them 
over  to  his  brother,  (S.  C.  Schroder)  and  thereby  cheat  and 
defraud  Mowry  &  Son  out  of  the  means  of  obtaining  pay- 
ment of  their  said  debts :  that  defendant,  on  or  about  the  7th 
January,  1847,  made  a  fraudulent  assignment  of  his  stock  of 
goods  in  Hamburg  to  his  said  brother,  with  a  view  to  hinder 
and  defraud  Mowry  &  Son,  his  said  creditors,  as  also  his 
other  creditors,  of  their  just  debts :  and  that  if  said  assign- 
ment was  even  for  a  valuable  consideration,  it  was  an  undue 
preference  of  one  of  his  creditors  to  the  prejudice  of  the  plain- 
tiflFs." 

In  the  second  case,  (that  in  which  Mr.  Griffin  filed  the 
suggestions  for  C.  M.  Gray  and  sundry  other  creditors,)  the 
jury  found  substantially  thus : 

"We  find  that  F.  A.  Schroder  is  guilty  of  fraud  in  buying 
the  goods,  wares  and  merchandize  for  which  the  notes  sued 
upon  in  these  cases  were  given,  with  a  view  of  assigning 
the  said  goods,  <fcc.  to  S.  C.  Schroder,  his  brother,  who  was 
conspiring  and  confederating  with  him  thus  to  cheat  and  de- 
fraud the  plaintiifs  and  his  other  creditors :  that  he  was  guilty 
of  fraud  in  having  assigned  to  his  said  brother  a  house  and 
lot  in  the  town  of  Hamburg,  and  his  stock  of  goods  in  the 
said  grocery  store  at  the  date  of  said  assignment,  and  his 
household  and  kitchen  furniture,  with  a  view  of  defrauding 
the  plaintiffs  and  his  other  creditors :  that  he  has  been  guilty 
of  fraud  and  of  making  a  false  return  in  not  including  in  his 
schedule  his  interest  in  the  proceeds  of  the  sale  of  his  stock 
of  goods,  &c.  in  his  grocery  store  at  the  date  of  said  assign- 
ment, which  sales  have  been  made  since  that  time :  and  be- 
cause he  did  not  include  his  interest  in  moneys  collected 
since  that  time  on  notes  and  so  forth,  due  to  him  at  that 
time :  and  because  he  has  not  included  in  his  schedule  all 
his  notes,  bonds,  accounts,  and  evidence  of  debts  due  to  him : 
and  that  he  has  been  guilty  of  fraud  in  giving  an  undue 
preference  to  others  of  his  creditors,  to  the  prejudice  of  the 

Elaintiffs,  to  wit,  in  assigning  or  attempting  to  assign,  his 
ouse  and  lot,  and  his  stock  of  goods  in  his  grocery  store  in 
Hamburg." 

Excluding,  for  the  present,  from  enquiry  the  latter  clause 
of  each  verdict,  as  above  stated,  to  wit,  those  relating  to  im- 
due  preference,  do  these  findings  bring  the  defendant  within 
any  of  the  definitions  of  guilt  contained  in  the  l^w  ?  What 
are  they?  {See  A.  A.  1788,  2  Brevard's  Dig.  160,  sec.  7,  and 
read  in  connection  with  it  the  Act  of  1833,  6  Stat.  491,  sec.  1.) 
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They  are — ^first,  fraud;  second,  undue  preference;  third,  false 
return ;  fourth,  going  beyond  the  Prison  Rules. 

We  have  not^a  doubt  that  the  fraud  here  contemplated  is 
such  precisely  as  the  law,  in  general,  inhibits — ^that  it  is  not 
a  peculiar  species,  for  the  first  time  defined  in  the  Insolvent 
Debtors  and  Prison  Bounds  Acts,  and  taking  a  distinguish- 
ing hue  from  them  alone.  Nor  have  we  a  doubt-  that  the 
fraud  intended  is  well  found  in  that  portion  of  both  verdicts 
which  afiirms  that  the  goods  assigned  were  bought  primarily 
for  the  puqx>se  of  being  assigned  to  defendant's  brother,  and 
thus  to  cheat  and  defraud  the  plaintiffs ;  and  that  the  same 
is  well  found  in  that  portion  of  the  verdict  which  affirms  that 
the  assignment  to  his  brother  of  his  house  and  lot,  furniture, 
goods,  &c.  was  fraudulent,  and  made  with  a  view  to  defraud 
his  creditors. 

What  could  be  a  clearer  fraud,  according  to  any  respect- 
able code  of  morals,  in  fact  or  in  law,  than  to  procure  goods 
&>m  one  with  a  concerted  design  to  smuggle  them  into  the 
hands  of  a  brother  who  was  conspiring  and  confederating  to 
effect  that  object?  This  has  been  found  upon  the  7th  speci- 
fication of  the  suggestion  filed  by  Mr.  Griffin — and  we  are 
at  a  loss  for  any  reasoning  or  illustration  more  clear  than 
the  proposition  itself^— that  this  must  be  a  fraud  upon  the 
creditors  thus  swindled  out  of  their  property. 

That  the  assignment  of  these  goods,  though  made  more 
than  three  months  prior  to  the  actual  confinement  of  the  de- 
fendant, was  an  act  which,  when  found  (as  it  has  been)  fraud- 
ulent by  the  jury,  is  prohibited  or  condemned  by  the  statute, 
we  well  believe.  The  words  are,  (7  sec.  A.  A.  1788,)  "who 
shall  have,  within  three  months  before  his  or  her  confine- 
ment, or  at  any  time  since,  paid  or  assigned  his  estate,  or 
any  part  thereof,  to  one  creditor  in  preference  to  another,  or 
fraudulently  sold,  conveyed  or  assigned  his  estate,  to  defraud 
his  creditors."  The  limitation  of  time  does  not  apply  to  the 
last  branch  of  the  foregoing  quotation,  touching  a  sale,  con- 
veyance or  assignment  of  the  debtor's  estate.  Nor  is  this  a 
novel  or  unfamiliar  construction.  The  doctrine  was  ruled 
in  Sherman  ^  DeBruhl  v.  Barrett,  before  cited,  where  the 
question  was  made.  It  is  enough  to  add  that  the  same  has 
been  not  unfrequently  ruled.  In  one  instance  it  was  held 
that  where  one  had  removed  his  property  beyond  the  limits 
of  the  State,  in  order  fraudulently  to  deprive  his  creditors  of 
the  benefit  of  the  same,  he  was  excluded  from  the  privileges 
of  the  Act,  though  the  property  was  included  in  his  schedule. 
That  the  undue  preference,  which  it  is  conceded  must  be  with- 
in the  prescribed  period,  and  a  fraudulent  sale,  conveyance  or 
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assignment,  are  wholly  separate  and  distinct,  may  be  clearly 
perceived  in  the  Act  of  1833,  under  which  the  proceeding  in 
the  present  case  has  taken  place.  It  is  reasonable  to  hold 
that  undue  preference  is  one  thing,  and  a  fraudulent  disposi- 
tion of  property  another — the  first  may  well  be  confined  to 
the  prescribed  period,  as  it  is  to  occur  by  a  sale  or  payment 
to  a  creditor,  and  this  might  very  easily  happen  in  the  cur- 
rent transactions  of  one  who  was  embarrassed,  with  no  pur- 
pose to  do  wrong,  or  knowledge  that  wrong  was  done— ^uid 
hence  should  have  a  limit.  The  other  needs  no  such  protec- 
tion ;  it  cannot  happen  by  mistake  or  from  ignorance ;  it  is  as 
full  of  iniquity  if  perpetrated  within  twelve  as  within  three 
months  before  the  specified  period,  and  is  the  very  thing  that 
is  likely  to  be  done  far  in  advance  of  the  approaching  crisis, 
and  is  contemplated  ]»y  the  Act  as  a  transaction  that  will  be 
attempted  and  effected  with  any  third  person,  whether  cred- 
itor or  not.  It  is  vain  to  attempt  to  enumerate  the  great  va- 
riety of  form  in  which  this  latter  purpose  may  be  attempted 
and  detected.  It  has  been  determined  that  a  general  assign- 
ment, in  favor  of  all  creditors,  though  giving  preference  among 
them,  is  not  the  fraudulent  assignment  denounced  by  the  law: 
but  such  is  not  this  case — it  is  very  different,  and  may  afford 
a  good  illustration  of  what  is  contemplated. 

To  all  this  we  may  add,  that  a  part  of  the  finding  develops 
a  false  return^  a  distinct  and  specific  offence ;  and  the  particu- 
lars are  stated  in  which  it  is  false.  If  there  were  nothing 
else,  it  is  not  perceived  how  the  defendant  can  escape  the  ef 
feet  of  this  portion  of  the  verdict. 

We  cannot  hesitate  in  holding,  therefore,  that  the  issues 
are  material — that  is,  such  as  the  law  has  in  view ;  that  they 
are  resolved  against  the  defendant,  and  that  there  was  abun- 
dant evidence  to  justify  the  result. 

3d.  Upon  the  third  proposition  announced  in  the  outset, 
we  do  not  feel  disposed,  upon  the  present  occasion,  to  pro- 
nounce a  judgment.  The  word  '^^ confinement^^  is  used  in 
the  Act  of  1788,  and  also  in  that  of  1833;  and  in  the  cursory 
consideration  given  to  the  argument  on  that  point,  it  appears 
to  some  of  the  Court  not  to  fc  without  plausibility.  On  th6 
other  hand  it  has  occurred  to  us  that  if  the  term  of  three 
months  shall  never  be  applied  to  the  period  of  a  party^s  ar- 
rest, merely  because  he  sives  bail,  it  may  happen  ttiat  a  cred- 
itor, becoming  such  bail,  may  procure  a  sale  or  assigrmierU 
from  his  debtor,  and  waiting  for  more  than  three  months,  ac- 
tual "confinement"  may  then  be  made  toconmience,  and  the 
question  of  undue  influence  at  any  foregoing  period  will  be 
thus  wholly  evaded.     The  question  is  not  necessarily  in- 
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volved  in  the  conclusion  to  which  we  are  conducted  by  other 
satisfactory  views  in  the  present  case,  and  it  is  therefore  not 
intended  to  determine  it.    The  motion  is  refused. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J.  and 
Frost,  J.  concurred. 

Motion  refused. 


Jacob  B.  Smith  v,  Lewis  Asbell. 

Where  a  deed  is  proved  by  evidence  of  the  signature  of  a  subscribing  witness, 
who  is  beyond  the  State,  it  is  competent  for  the  opposite  party  to  introduce 
evidence  of  statements  made  by  the  same  witness,  as  to  circumstances  of  its 
ezecutioD,  differing  from  those  which  he  had  made  when  examined  by  com- 


In  trespass  to  try  title,  the  declarations  of  a  deceased  person,  not  a  part  of  the  res 
gedA,  are  not  competent  evidence  that  he  was  the  agent,  in  possession,  of  the 
party  from  whom  plaintiff  derived  title  to  the  land  in  dispute. 

A  party  whose  fether  had  accepted  a  deed,  for  a  part  of  a  tract  of  land,  from  A, 
containing  a  recital  that  B,  the  grantee,  had  conveyed  to  A,  is  not  thereby  es- 
topped from  afterwards  denying  that  B  was  the  real  grantee  of  the  whole  tract 

The  iacts  necessary  to  authorize  the  presumption  of  a  grant  of  land,  are,  that 
the  possession  was  adverse,  and  that  it  was  continuous  for  twenty  years. 

Before  Mr.  Justice  Butler,  at  Edgefield^  Fall  Term^  1846. 

TRESPASS  TO  TRY  TITLE. 

The  Presiding  Judge.  As  this  case  has  been  twice  to 
the  Court  of  Appeals,  I  shall  not  deem  it  necessary  to  report 
more  of  the  facts  than  will  present  the  question?  involved  in 
the  grounds  of  appeal. 

The  plaintiflf  claimed  through  mesne  conveysuice  from 
one  Thos.  Adams,  the  name  of  the  grantee.  If  Red  Bank 
Thomas  Adams  was  the  grantee — as  I  think  the  evidence 
well  warranted  the  fact  to  be — he  was  dead  before  the  deed 
to  Rowland  Williams  was  executed.  The  grant  bears  date 
in  ^96,  and  the  deed  in  '99,  and  it  was  proved  that  Red  Bank 
Thomas  Adams  died  in  1796.  During  the  time  that  Will- 
iams claimed  the  land,  under  his  deed,  in  1800,  he  conveyed 
to  different  persons  small  parcels  of  the  land,  lying  on  the 
northern  boundary  of  the  tract — which  nm  out,  on  resurvey, 
about  1600  acres.  Among  others,  he  sold  to  Aaron  Asbell, 
the  fiither  of  the  defendant,  40  acres.  In  the  deed  it  is  reci- 
ted that  the  land  had  been  granted  to  Thomas  Adams,  and 
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from  Adams  to  Williams.  It  appeiired.  to  my  satisfaction, 
that  the  defendant  claimed  this  parcel  ot  land  either  by  pur- 
chase or  descent  from  his  father,  and  was  therefore  a  privy 
in  law. 

In  1802,  Williams  conveyed  to  A.  B.  Stark.  The  witnesses 
to  the  deed  from  Adams  to  Williams  were  Richard  Jones  and 
Randal  Adams^  and  the  witnesses  to  the  deed  from  Williams 
to  Stark  were  William  French  and  Joseph  Williams. 

In  proving  the  first  of  these  deeds,  the  plaintiff  proved  that 
Randal  Adams  was  dead,  and  that  Richard  Jones  lived  out 
of  the  State.  His  hand-writing  being  proved,  the  deed  was 
in  evidence.  The  defendan^examined  Jones  by  commission, 
as  to  the  circumstances  under  which  the  deed  was  executed ; 
in  his  answers,  Jones  said  he  never  witnessed  but  one  deed 
respecting  the  land,  and  that  was  a  deed  from  Adams  to 
Stark,  and  that  French  was  the  other  witness  with  him. 
On  that  occasion  he  said  Stark  was  present,  and  said  that 
Edgefield  Tom  Adams,  the  grantee,  was  dead,  but  that  ano- 
ther Tom  Adams,  known  as  Sand-hill  Tom  Adams,  would 
do — and  that  the  deed  was  executed  by  him. 

To  show  that  the  witness  was  mistaken  in  saying,  as  he 
did  more  than  once  in  his  evidence,  that  he  had  witnessed 
no  other  than  a  deed  from  Sand-hill  Tom  Adams  to  Stark, 
Elias  McCarty  was  called  as  a  witness  by  the  defendant 
He  said  that  he  was  living  with  Richard  Jones  when  he  re- 
turned home  after  witnessing  a  deed,  and  that  Jones  then 
said  he  had  witnessed  a  deed  from  Sand-hill  Tom  Adams  to 
Rowland  Williams,  and  that  Randal  Adams  was  the  other 
witness.  The  evidence  of  this  witness  was  objected  to,  as 
is  stated  in  one  of  the  grounds  of  appeal.  I  overruled  the 
objection,  holding  that  plaintijff  ought  to  derive  no  advantage 
from  the  fact  that  Jones  was  absent,  and  that  he  had  proved 
his  signature  as  evidence  of  the  execution  of  his  deed.  If 
Jones  had  been  present  there  could  have  been  no  question 
but  defendant  could  have  cross-examined  him  as  to  the  cir- 
cumstances attending  the  execution  of  his  deed,  and  could 
have  introduced  other  evidence  to  contradict  or  correct  him. 

Shortly  after  Stark  got  his  deed,  he  commenced  an  action 
against  one  Cato,  for  trespassing  on  the  land.  As  appears 
by  the  docket  of  1804,  he  was  nonsuited,  and  Richard  Jones 
said  he  was  nonsuited  on  the  ground  that  the  conveyance 
from  Thomas  Adams  had  not  been  made  by  the  right  Thos. 
Adams. 

From  that  time  till  A.  B.  Stark's  death,  which  was  in  1820 
or  '21,  no  one  had  possession  of  the  land  beyond  the  parcels 
that  had  been  sold  by  R.  Williams. 
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In  1822  or  1823—1  think  '23— Daniel  Hartly,  an  old  man 
about  100  years  old  at  the  time  of  trial,  lived  on  the  Watson 
grant,  adjacent  to  this  land.  He  cleared  for  a  cow-pen  about 
one-fourth  of  an  acr^  of  the  land  in  dispute.  As  his  posses- 
sion is  important  to  the  plaintiff,  I  will  detail  the  evidence  in 
relation  to  it  Daniel  Loveless  said  that  when  he  was  quite 
a  boy — 10  years  old — ^he  saw  his  grandfather,  Daniel  Hartly,  • 
clearing  a  cow-pen  on  this  land,  and  heard  him  say  that  he 
had  got  leave  from  Stark  to  clear  land  for  a  cow-pen,  and 
also  had  leave  to  cut  board  timber,  but  that  he  was  not  to 
clear  a  field. 

This  witness  was  asked  what  he  had  heard  John  Loveless 
say  in  relation  to  his  cautioning  Daniel  Hartly  against  clear- 
ing on  the  land.  An  objection  being  made,  I  ruled  as  fol- 
lows: that  any  declaration  made  by  John  Loveless  in  the 
presence  of  Daniel  Hartly  was  competent,  or  any  declaration 
made  by  John  Loveless  while  he  was  on  the  land,  or  in  rela- 
tion to  his  own  possession,  was  competent.  The  witness 
said  that  all  he  had  ever  heard  his  father  say  about  the  land 
was  in  his  own  family,  and  not  in  the  presence  of  Daniel 
Hartly,  who  was  then  on  it.  This  must  have  been  after 
Stark's  death.  On  that  occasion  his  father  remarked  that 
Stark  had  given  him  authority  to  take  charge  of  the  land. 
I  ruled  the  evidence  out,  so  far  as  it  went  to  give  character 
to  Hartly's  possession.  I  said,  however,  that  all  Daniel  Hart- 
ly's  declarations  might  be  given  in  evidence,  and  that  if  he 
had  referred  to  John  Loveless's  authority  or  agency  over  the 
land,  it  was  competent  to  bring  it  out  in  that  way.  But  Dan- 
iel Hartly,  who  moved  to  Alabama  in  1832,  having  used  the 
cow-pen  for  9  or  10  years,  was  examined,  and  he  said  that 
he  had  never  got  permission  from  Stark  or  any  one  else  to 
clear  the  cow-pen,  and  that  if  he  had  cleared  on  this  land  it 
was  an  accidental  trespass,  or  one  which  he  had  committed 
without  thinking  much  about  it.  It  appeared  that  he  owned 
the  Watson  grant,  adjacent  to  the  cow-pen.  After  he  left, 
John  Loveless,  his  son-in  law,  went  on  the  Watson  grant, 
and  kept  up  cow-pens  till  he  moved  away  in  '34. 

This  was  all  the  possession  that  was  proved.  The  land 
was  called  the  Stark  land  for  many  years,  but  no  one  used 
it  for  Stark  during  that  time.  If  he  exercised  any  actual  do- 
minion over  it  himself,  it  did  not  appear  from  any  other  facts 
than  such  as  have  been  stated. 

The  defendant  claimed  under  a  grant  of  recent  date,  and 
a  deed  from  Charles  Adams,  the  son  of  a  woman  by  the  name 
of  Molly  Rowe,  with  whom  Red  Bank  Thomas  Adams  lived 
as  a  wife  or  concubine.    The  weight  of  the  evidence  was, 
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that  she  was  the  mistress  of  the  Adams  alluded  to,  althougfi 
there  was  evidence  to  the  contrary.  I  thought  the  merits 
of  the  case  depended  on  the  plaintiff's  title.  And  if  the  Tho- 
mas Adams  who  conveyed  to  Williams  was  not  the  true  Tho- 
mas Adams,  then  the  plaintiff's  right  would  depend  on  pos- 
session. My  opinion  was,  that  his  claim  depended  mainly 
on  that,  with  a  conviction  on  my  mind  that  Stark  and  Will- 
iams had  acted  originally  with  some  understanding  as  to  each 
other's  title,  whether  Tom  Adams  of  Edgefield,  or  Sand-hill 
Tom,  was  the  grantee.  I  thought  it  probable  that  the  sur- 
vey and  grant  had  been  made  and  taken  out  for  Williams 
and  Stark,  or  one  of  them.  Perhaps  (if  Thomas  Adams  of 
Red  Bank  was  the  grantee,)  there  may  have  been  some  con- 
tribution by  him,  from  which  he  had  a  right  to  claim  some 
interest  in  the  land.  If,  however,  he  were  dead  when  the 
deed  was  made  to  Williams,  then  it  was  apparent  to  me  that 
Sand-hill  Tom  was  used  merely  to  carry  out  what  Williams 
and  Stark  regarded  as  the  original  purpose. 

The  title  would  not  be,  however,  good  under  such  an  ar- 
rangement of  conveyances,  without  there  was  possession  un- 
der it,  and  such  a  possession  as  would  give  title  of  itself,  un- 
der color  of  title.  Such  being  my  opinion,  I  submitted  the 
question  of  possession  to  the  jury,  under  unexceptionable  in- 
structions. The  gnjurtds  of  appeal  seem  to  take  exceptions 
to  the  defendant's  title./ 

I  (iid  not,tl)ijik,that^4efendant  was  estopped  from  taking 
title  to  the  lancl  in  q\ie^tion,  from  the  fact  that  he  had  ac- 
cepted a  deed  for  a  part  of  same  grant,  in  which  it  was  reci- 
tea  that  .Williams,  had  taken  a  deed  from  Thos.  Adams,  who 
was  not  the  true  Thomas  Adams.  ■ 

I  could  not  understand  the  claim  of  plaintiff,  so  far  as  it 
depended  on  an  assertion  of  title  in  Stark,  without  enjoyment 
of  some  right  or  some  possession.  The  most  that  could  be 
said  was,  that  the  land  was  called  Stark's,  and  he  had  a  deed 
for  it  for  more  than  20  years.  The  deed  under  which  he 
claimed  was  not,  in  my  opinion,  connected  with  the  true 
grantee,  and  therefore  was  mere  color  of  title. 

Could  that  color  of  title,  without  enjoyment  or  possession, 
raise  a  presumption  of  right  ?    I  thought  not. 

Upon  the  facts,  as  they  have  been  explained,  the  case  was 
submitted  to  the  jury,  and  they  found  a  verdict  for  the  de- 
fendant. 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  grounds — 

1.  That  his  Honor,  the  presiding  Judge,  permitted  the  de- 
fendant to  offer  evidence  of  material  statements  made  by 
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Richard  Jones,  defendant's  witness,  differing  from  his  state- 
ments on  oath. 

2.  That  the  presiding  Judge  exclnded  the  declarations  of 
John  Loveless,  daceased,  as  comp3tent  evidence  that  he  was 
th3  ag3nt  or  steward  of  on3  from  whom  plaintiff  deduced 
title,  concerning  the  land  in  dispute. 

3.  That  the  presiding  Judge  erred  in  instructing  the  jury 
that  the  defendant  was  not  concluded  as  to  Roland  Will- 
iams^ title  to  the  whole  Adams  tract,  by  proof  that  defend- 
ant's privy  in  blood  had  accepted  an  estate  in  fee  from  said 
Williams  for  n  poriiou  of  said  hind,  conveyed  by  deed,  which 
describid  the  premises  as  jx)rtion  of  th.^  Adams  grant,  and 
under  which  there  had  bjen  actual  and  continuous  posses- 
sion since  1800,  and  in  defendant  himself  for  more  than  20 
years. 

4.  That  the  presiding  Judge  erred  in  instructing  the  jury 
that  a  grant  or  mesne  conveyance  to  Williams  or  Stark,  in 
perfection  of  plaintiff's  title,  could  not  b3  presumed  from  the 
circumstances  of  the  cas3  ;  especially  fram  the  survey  for 
Williams  in  1793,  and  for  Stark  in  1803;  from  the  convey- 
ances by  Williams  to  Asbell,  Jones  and  Sawyer,  and  the 
possessions  under  them  ;  from  the  possessions  under  Stark 
by  Cato  and  Hartley ;  and  from  recogjplliMi^M^Sfcil^'s  ^'^^^ 
for  40  years.  ~~ 

5.  That  the  presiding  Judge  erred 
of  land  from  which  a  presumption 
must  be  continuous  and  systematic^ 
for  a  mill,  or  ore  from  a  mine. 

6.  That  the  plaintiff  proved  a  titi 
the  Statute  of  Limitations. 

7.  That  from  the  proof,  Thomas  idftiiiiyrf  lll<f  Bank, 
could  not  have  been  the  grantee  of  the  Adanisgrant. 

Wardlaw  &  Carroll,  for  the  motion. 
Bauskett  &  Griffin,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  first  ground  of  appeal  is,  "that  the  Circuit  Judge  per- 
mitted the  defendant  to  off.ir  evidence  of  material  statements 
made  by  Richard  Jones,  his  own  witness^  different  from  his 
statement  on  oath."  We  concur  with  the  presiding  Judge. 
The  mistake  consists  in  this — that  becaUvse  the  defendant 
had  examined  Jones,  he  was  therefore  his  witness.  The 
fact  is  not  so.  He  was  out  of  the  State,  and  of  course  the 
plaintiff  had  a  right  to  give  his  daed  in  evidence,  by  proving 
Jones's  hand-writing.  When  he  bad  done  so,  the  defendant 
19 
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might  rebut  the  legal  presumption  that  every^  thing  was  right 
in  the  execution,  by  giving  in  evidence  what  the  witness  had 
said  on  the  subject.  This  was  decided  in  the  case  of  McEl- 
wee  V.  Sutton,  2  Bail.  128.  In  that  case  the  witness  was 
dead,  and  the  deed  was  admitted,  on  proof  of  his  signature ; 
the  other  side  was  allowed  to  show  that  the  witness  had 
said  and  made  an  ajEdavit  that  the  deed  was  antedated. 
It  c^n  make  no  difference  that  the  witness  m  that  case  was 
dead.  Proof  of  hand-writing,  where  the  witness  is  out  of 
the  State,  is  admitted  on  the  feame  principle  as  where  the 
witness  is  dead.  The  law  presumes  that  if  the  witness  were 
present  he  would  prove  every  thing  necessary  to  the  validity 
of  the  deed;  and  of  course  the  other  side  may  contradict  him 
in  all  the  ordinary  ways  by  which  the  evidence  of  a  witness 
may  be  destroyed.  It  may  be  done  by  cross-examination  or 
by  proving  contradictory  statements.  The  examination  by 
commission  in  this  case  was  in  effect  a  cross-examination  of 
the  witness,  and  the  case  must  be  regarded  as  if  the  plaintiff 
had  produced  Jones  in  open  Court,  and  by  him  had  proved 
the  due  execution  of  his  deed.  The  defendant  might  then 
have  cross-examined  him,  and  afterwards  called  McCarty  to 
prove  his  declarations  as  to  what  had  occurred  at  the  execu- 
tion of  the  d^ed.  This  decision  does  not  in  any  way  in- 
fringe on  the  rule  that  a  party  shall  not  discredit  his  own 
witness  by  showing  former  and  inconsistent  declarations,  or 
in  any  other  way  destroy  the  credit  of  his  own  witness. 
There  are  cases,  according  to  the  authorities,  where  this  may 
be  done,  but  it  is  unnecessary  to  notice  them  here,  as  the 
case  does  not  require  it.  On  the  second  ground  the  Circuit 
Court  was  clearly  right,  and  the  fifth  and  sixth  are  settled 
by  the  verdict  of  the  jury.  Upon  these,  therefore,  no  obser- 
vations will  be  made. 

It  appears,  from  the  report  of  the  case,  that  Williams  con- 
veyed forty  acres  of  the  land  to  the  defendant's  father,  from 
whom,  by  descent  or  purchase,  it  had  come  to  the  present 
defendant,  thus  making  him  a  party  to  the  deed.  In  this 
deed  it  is  recited  that  the  land  was  granted  to  Thos.  Adams, 
and  by  him  conveyed  to  Rowland  Williams,  and  from  this  it 
is  argued  that  the  defendant  is  estopped  from  disputing  the 
truth  of  that  fact.  In  Greenleaf 's  Ev.  sec.  225,  it  is  said 
**  that  estoppels  may  be  ranked  in  the  class  of  presumptions. 
A  man  is  said  to  be  estopped  when  he  has  done  some  act 
which  the  policy  of  the  law  will  not  permit  him  to  gainsay 
or  deny.  If  there  be  a  recital  in  a  deed  of  certain  facts,  there 
is  implied  a  solerrm  engagement  that  the  facts  are  true  as  re^ 
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cited.  But  they  must  be  certain  to  every  intent,  for  no  one 
shall  be  denied  setting  up  the  truth,  unless  it  is  in  plain  con- 
tradiction to  his  former  allegations  and  acts."  In  this  case 
the  defendant's  father  made  no  allegations;  he  only  accepted 
a  deed  from  Williams,  containing  a  recital  that  the  grantee 
^Thomas  Adams  had  conveyed  to  him.  This,  to  the  extent 
of  his  purchase,  might  amount  to  an  estoppel,  but  his  acts  go 
no  further,  and  I  apprehend  the  admission  can  go  no  further 
than  his  acts.  There  is  a  legal  principle  that  where  both 
parties  derive  title  from  the  same  source,  the  plaintiff,  m  tra- 
cing his  title,  need  not  go  beyond  the  common  origin  of  both 
his  and  the  defendant's  title,  on  the  ground  that,  by  accept- 
ing a  title,  he  admits  a  right  to  convey  in  his  grantor.  But 
lA  the  case  of  Robertson  ads.  Hill,  decided  in  December  last, 
and  not  yet  reported,  where  the  principle  above  stated  was 
applied,  it  was  not  supposed  the  doctrine  of  estoppel  had  any 
application.  I  should  suppose  that  the  most  that  can  be  said 
in  this  case  is,  that  the  recital  on  the  deed  might  amount  to 
a  prima  facie  admission  that  Rowland  Williams'  title  was 
good — but  this  would  leave  the  question  open  for  discussion 
whether  the  Thomas  Adams  who  conveyed  to  him  was  the 
man  of  that  name  to  whom  the  land  was  granted,  and  that 
question  has  been  decided  in  the  negative  by  the  jury.  The 
only  remaining  question  is  that  made  in  the  fourth  ground, 
which  alleges  that  the  presiding  Judge  should  have  instructed 
the  jury  that  a  grant  or  mesne  conveyance  from  Adams,  the 
grantee,  to  Williams,  could  be  presumed  in  order  to  perfect 
the  plaintiff's  title.  In  the  elementary  books  {See  Starkie's 
Ev.  part  4, 1240,)  presumptions  are  said  to  be  of  three  kinds. 
1st,  Presumptions  of  law,  which  correspond  with  the  pre- 
sumptio  juris  et  de  jure  of  the  civilians.  These  are  con- 
clusive and  cannot  be  rebutted.  2d,  Presumptions  of  law 
and  fact.  These  are  like  the  presumptio  juris  of  the  civil 
law.  Of  these  the  presumption  of  payment  of  a  bond  or. of 
a  grant  after  20  years,  is  an  illustration.  The  3d  kind  are 
presumptions  of  fact,  and  are  mere  inferences  calculated  to 
produce  belief,  and  have  no  legal  efficacy  beyond  their  ten- 
dency to  satisfy  the  mind  of  the  truth  of  the  alleged  fact.  Of 
this  the  case  of  Quash  v.  PiruJcney  is  an  instance,  where  it 
was  held  the  fourteen  years  non-payment  of  interest  or  other 
recognition  of  the  debt,  with  other  circumstances,  would  au- 
thorize the  presumption,  as  a  matter  of  belief,  that  the  debt 
was  paid.  But  presumptions  of  law  are  like  the  statutes  of 
limitations.  They  are  artificial  rules  which  have  a  legal  ef- 
fect independent  of  any  belief,  and  stand  in  the  place  of  proof  - 
until  the  contrary  be  shown*    The  presumption  in  the  case 
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under  consideration,  if  it  exists,  belongs  to  this  class,  and  tfw 
question  we  are  to  decide  is,  whether  there  was  any  thing  in 
the  case  which  required  of  tiie  Circuit  Court  the  instruciion 
to  the  jury  that  they  might  presume  the  existence  of  the  deed 
in  question.  The  rule  laid  down  in  McClure  v.  Hill,  2  Con. 
Rep.  420,  is,  that  a  continuous  adverse  possession  of  twenty 
years  raises  the  presumption  of  a  grant,  in  the  absence  of  any 
of  those  facts  which  go  to  rebut  the  presumption.  This  rule 
has  been  followed  in  all  the  subsR([uent  cases :  in  Noland  tf. 
Hutchinson,  2  Bailey ;  McLeod>  v.  Rogers  ^*  Gardner,  2 
Rich.  22.  The  facts  necessary  to  authorize  the  presumption 
are,  that  the  possession  was  advers3,  and  that  it  was  contiiTU- 
ous  tor  20  years.  Without  these  requisites,  I  do  not  remem- 
ber any  case*  where  a  title  has  been  presumed.  In  this  case 
there  was  something  like  a  possession,  but  it  was  of  doubtftil 
character,  and  was  for  a  period  of  less  than  ten  years.  1  sarid 
less  than  ten  years,  for  if  a  clear  possession  for  that  period 
hod  been  established,  the  jury  would  have  supported  the 
plaintiff's  title,  under  the  statute  of  limitations.  The  case  of 
Smith  V,  Griffin,  (3  vol.  Man.  decisions)  was  supposed  in 
the  argument  to  countenance  the  opinion  that  a  period  less 
than  20  years  would  authorize  the  presumption  of  a  deed. 
In  that  case  Moore  and  those  under  whom  he  claimed  had 
been  in  possession  from  1774  to  1794-5  or  6.  There  was  an 
interval  of  two  years  during  which  Moore  did  not  reside  on 
the  land,  but  some  of  the  witnesses  said  that  during  the  two 
years'  absence  ho  left  an  oveiseer  and  cultivated  the  land. 
The  presiding  Judge*  thinking  that  this  did  not  supply  the 
place  of  a  deed  from  Moore,  nonsuited  the  plaintifl*.  The 
Appeal  Court  set  it  aside,  on  the  groimd  that  it  should  have 
been  left  to  the  jury.  But  it  was  argued  that  as  Williams, 
whilst  he  claimed  to  be  the  owner  of  the  land,  had  sold  por- 
tions of  it  to  several  persons,  who  have  been  holding  under 
his  title  for  forty  years,  their  possession  shall  enure  to  the 
benefit  of  the  plaintiff,  and  authorize  a  presumption  that  Will- 
iams had  a  good  and  valid  title.  If  the  question  was  whe- 
ther the  title  of  these  purchasers  should  be  sustained  by  the 
presumption,  there  could  be  no  doubt.  The  law  should  pre- 
sume a  deed  or  grant  or  any  thing  else  wliich  might  be  ne- 
cessary to  support  such  a  possession,  but  it  does  not  go  be- 
yond this.  Williams  might  very  well  have  had  a  conveyance 
from  the  real  grantee  for  the  land  which  he  conveyed,  whilst 
his  title  to  the  residue  of  the  tract  Uiight  be  under  his  deed 
from  Sand-hill  Tom  Adams,  who  the  jury  have  decided  was 
not  the  real  grantee.  The  law  does  not  go  beyond  the  pro* 
sumption  of  what  is  necessary  to  support  the  possession^ 
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1  think,  therefore,  there  was  no  error  in  the  Circuit  Court 
on  any  of  the  grounds  stated  in  tfie  brief,  and  the  motion  for 
a  new  trial  is  dismissed. 

RiCHAllDSON,  J.    WaRDLAW,  J.    FrOST,  J.   and  WiTHERS, 

J.  concurred. 

Motion  dism^issed* 


The  State  v.  The  Commissioners  of  Public  Buildings. 

The  Commissioners  of  Public  Buildings  are  not  bound  to  provide  the  books 
for  the  bheriir,  which  he  is  required  to  keep,  by  the  Act  of  1839. 

Before  Mr.  Justice  Frost,  at  Marlborough,  Spring  Term, 

1847. 

An  order  had  been  made  in  this  case,  directing  the  Cona- 
roissionars  of  Public  Buildings  to  refund  to  the  Sheriflf  the 
amount  he  had  expended  ibr  the  purchase  of  official  books. 
It  liad  been  made  without  the  service  of  a  rule  on  the  Com- 
missioners, and  on  the  assurance  that  ihey  only  required  the 
sanction  of  such  an  order,  and  they  would  pay  the  amount. 

On  a  rule  to  show  cause  why  they  should  not  be  indicted 
for  not  having  complied  with  the  order,  they  insisted  that 
the  assurance  on  which  the  order  was  granted,  was  unau- 
thorized or  misapprehended ;  that  they  had  not  been  served 
with  notice,  and  therefore  not  bound  by  the  order ;  and  also 
submitted  that  they  were  not  required  by  law  to  provide  the 
Sheriff  with  the  books  directed,  by  law,  to  bo  kept  by  him, 
and  they  therefore  declined  to  do  so. 

It  not  appearing  that  the  Commissioners  are  required  by 
any  Act  of  the  Legislature  to  furnish  the  Sheriff  with  official 
books,  the  rule  was  discharged. 

Notice  of  appeal  was  given — 

1.  Because,  by  law,  it  is  made  the  duty  of  the  Commis- 
sioners of  Public  Buildings  to  furnish  books  for  the  office  of 
the  Sheriffs  of  the  several  Districts. 

2.  Because  his  Honor  erred  in  discharging  the  rule,  found- 
ed, as  it  was,  upon  a  special  order  of  the  Court  at  the  previ- 
ous term. 

3.  Because  the  Commissioners  were  in  contempt,  having 
refused  to  comply  with  the  order  of  the  Court. 

McIver,  for  the  motion.  Upon  a  general  construction  of 
the  Acts,  the  Sheriff's  books  should  bo  furnished  by  the  Com- 
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missioners  of  Public  Buildings. — State  v.  Commi^rs  of  Pub- 
lic Buildings,  2  Rich.  416,  and  Acts  of  1827, 1837  and  1839. 
As  there  was  a  special  order  that  they  should  be  furnished 
in  this  case,  they  should  have  been.  The  books  are  public 
property,  and  should  be  furnished  by  the  State,  although  the 
Sheriff's  books  are  not  included  in  the  preamble  to  the  Act. 
The  first  section  of  the  Act  of  1837  mentions  the  Sheriff's 
office. 

Dudley,  contra.  In  criminal  cases,  the  Court  will  not  en- 
tertain appeals  in  behalf  of  the  State,  from  the  Court  below. 
This  is  in  ihe  nature  of  a  criminal  case,  and  the  defendants 
have  been  acquitted  below.  The  State  has  provided  a  rem- 
edy, by  indictment,  if  these  officers  are  delinquent,  and  the 
Court  of  Appeals  has  nothing  to  do  with  it  (6  Stat.  321,  Act 
of  1837).  The  Act  of  1791,  7  Stat.  274,  requires  the  Sheriff 
to  prepare  the  records  at  his  own  expense.  The  Coroner 
also,  by  the  Act  of  1839,  while  acting  as  Sheriff,  is  required 
to  provide  books  at  his  own  expense,  lor  records.  The  infer- 
ence of  injustice  from  the  distinction  made  between  these  of- 
ficers affords  no  argument,  for  the  profits  are  very  different. 
The  Court  has  no  jurisdiction  in  the  case.  It  could  not  or- 
der the  Commissioners  to  furnish  books,  when  the  Legisla- 
ture did  not:so  enact — the  order  is  therefore  void.  The  order 
is  also  void  and  extra-judicial,  because  the  Commissioners 
had  no  opportunity  of  being  heard.  If  the  order  was  void, 
there  was  no  crime  in  disobeying  it — in  fact,  there  was  no 
disobedience — no  contempt  of  Court. 

The  Legislature  would  return  any  money  ignorantly  or  im- 
properly expended  by  the  Sheriff  for  books — hence  a  remedy. 

McIvER,  in  reply.  I  only  ask  the  Court  to  continue  to 
construe  the  Acts  together,  as  heretofore.  My  object  is  to 
discover  whether  the  Sheriff  is  to  be  furnished  by  the  Com- 
missioners with  the  books  of  his  office. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

We  shall  consider  the  question  in  this  case  to  l)e,  whether 
the  Commissioners  of  Public  Buildings  are,  by  law,  bound  to 
furnish  the  Sheriff  with  the  books  which  are  required  to  be 
kept  in  his  office ;  and  taking  into  view  the  circumstances, 
now  made  known,  we  shall  consider  the  enquiry  as  free  from 
any  embarrassment  arising  from  the  order  made  in  this  case 
by  Judge  O'Neall,  and  not  appealed  from  at  the  time ;  for  it 
seems  to  have  been  granted  upon  what  was  probably  a  mis- 
apprehension as  to  a  knowledge  of  and  acquiescence  in  the 
proceeding,  on  the  part  of  the  defendants. 

If  the  Commissioners  are  legally  bound  to  furnish  the 
books,  the  obligation  can  arise  only  from  an  order  to  that  ef- 
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feet,  by  a  Judge  of  the  Common  Pleas  and  General  Sessions ; 
and  for  such  order  the  Act  of  1837,  concerning  district  officers 
and  their  offices,  is  the  only  warrsmt.  The  ultimate  end  of 
that  Act  was  to  enforce  a  more  faithful  performance  of  duty 
by  the  district  officers  therein  named,  and  to  remedy  the  mis- 
chief of  former  defalcations  by  completing  imperfect  record 
books,  and  preserving  them  as  well  as  unrecorded  records. 
To  these  ends  the  powers  previously  vested  in  the  Conmiis- 
sioners  of  Public  Buildings,  and  the  duties  imposed  upon 
them,  were  extended.  The  reports  of  the  Circuit  Solicitors, 
which  grew  out  of  one  clause  of  the  Act  of  1837,  produced 
the  Resolutions  of  1838,  constituting  the  Attorney  General 
andJSolicitors  a  commission,  and  charging  them  with  a  duty, 
the  results  of  which  are  seen  in  the  several  Acts  of  1839. 
These  last  look  to  the  future,  and,  with  the  Act  of  1837, 
which  looked  to  the  object  of  a  remedy  for  past  defects,  so 
far,  at  least,  as  the  Commissioners  of  Public  Buildings  were 
concerned,  constitute  a  complete  system,  which,  if  faithfully 
enforced,  may  answer  its  ends. 

In  some  of  the  Acts  of  1839  specific  provision  is  made  that 
the  said  Commissioners  shall  provide  the  books  for  certain 
offices — but  there  is  none  such  in  relation  to  the  Sherifil 
Even  if  we  were  constrained  to  conclude  that  the  omission 
was  undesigned,  it  would  not  therefore  follow  that  we  should 
be  justified  in  importing,  by  construction,  a  substantial  pro- 
vision into  the  Act,  from  any  idea  of  our  own  in  favor  of  even 
handed  justice  to  the  several  district  officers.  It  may,  how- 
ever, well  be  that  the  omission  in  the  Sheriflf's  Act  was  quite 
deliberate.  Comparatively,  the  books  in  his  office  are  few  in 
number — costing  much  less  than  those  of  the  Clerk's  office, 
or  the  Ordinary's  or  the  Commissioner's.  Each  Sheriff,  gene- 
rally, exhausts  his  set  of  books,  whereas  the  same  set  in  other 
offices  are  used  by  succeeding  incumbents,  and  it  may  not 
have  been  deemed  quite  fair  to  make  the  first  generation  of 
officers  pay  for  the  books  used  by  successors.  The  Sheriff 
may  take  away  the  execution  book,  leaving  in  its  stead  a 
fair  copy.  His  fees,  usually,  may  have  been  deemed  so  much 
more  in  the  aggregate  as  to  make  it  reasonable  that  he  should 
pay  for  the  books  of  his  office  and  term  out  of  his  own  funds. 
The  circumstance  adverted  to  in  argument,  that  the  Coroner, 
when  ex  officio  Sheriff,  was  expressly  required  to  furnish  his 
own  book,  would  seem  to  arise  mainly  from  the  purpose  that 
he  should  not  interfere  with  the  Sheriff's,  but  keep  the  memo- 
rials of  his  transactions  distinct.  There  is  no  warrant  for  the 
idea  that  the  Commissioners  are  to  provide  the  Sheriff's  books 
in  the  legislation  of  1839.    It  has  already  been  intimated  that 
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the  scope  of  tlie  Act  of  1837  did  not  embrace  such  a  purpose. 
To  satisfy  iis  of  this,  it  may  h?.  remaiked,  that  if  such  a  duty- 
was  intended  to  b3  imposed  by  the  last  mentioned  Act,  the 
same  was  equally  iucmnbLjiit  as  regards  the  other  officers 
mentioned  in  that  Act:  and  yet  it  is  not  undeistood  that 
such  an  order  as  the  one  in  question  was  ever  made,  in  be- 
half of  any  of  the  district  officers,  prior  to  the  Acts  of  1839. 
It  is  not  balieved  that  such  orders  were  ever  grounded,  before 
the  time  mentioned,  on  the  Act  of  1837,  the  6th  section  where- 
of (among  othiT  things)  authorizes  and  requires  the  Oommis- 
sioners  of  Public  Buildings  "to  cause  to  be  made  out  and 
completed  such  records  and  books  in  the  several  offices  named 
in  the  first  section  of  this  Act,  in  their  respective  districts,  as 
may  be  directed  and  ordered  by  the  said  Court,  &c.  whose 
duty  it  shall  he,  from  time  to  time,  to  give  such  directions 
and  make  such  orders  as  may  be  necessary  for  the  comple- 
tion of  the  records  and  books,"  &c. 

We  are  aware  that  Uiere  has  been  a  diversity  in  the  prac- 
tice of  the  Bench  on  this  subject,  and  a  want  of  uniformity 
in  the  views  of  those  concerned  in  this  question,  in  different 
portions  of  the  State.  The  question  should  be  settled,  and 
the  result  of  our  investigation  is,  that  the  Commissioners  of 
Public  Buildings  are  not  bound  to  provide  the  books  for  the 
Sheriff  which  he  is  required  to  keep  by  the  Act  of  1839. 

The  decision  of  Judge  Frost  below,  to  that  effect,  is  af- 
firmed— and  the  motion  here  is  refused. 

Evans,  J.  Wardlaw,  J.  and  Frost,  J.  concurred. 

Motion  dismissed. 


Commissioners  of  the  Poor  v.  Jesse  Crilbert. 

A  bond  Toluntarily  given  to  the  Commissioners  of  the  Poor,  by  the  putative  fii- 
ther,  for  the  maintenance  of  a  bastard  child,  is  good  at  common  law. 

Before  Mr.  Justice  Wardlaw,  at  Darlington^  Fall  Term, 

1847. 

This  was  an  action  of  debt  on  bond.  The  bond  was  pay- 
able hy  the  defendant  to  the  plaintiffs,  and  after  a  recital  that 
the  defendant  had  bsen  charged  as  the  father  of  an  illegiti- 
mate child,  was  conditioned  to  be  void  if  the  defendant  should 
annually  pay  to  the  plaintiffs  $25  for  the  maintenauce  of  the 
said  child. 
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The  declaration  set  forth  the  bond  and  condition.  The 
defendant  after  o^er  demurred  generally,  and  for  causes  spe- 
cified :  first,  that  the  bond  was  void  at  common  law,  as  it 
had  been  entered  into  under  show  of  legal  process ;  second, 
that  it  was  void  under  the  Acts  of  Assembly  concerning  bas- 
tardy, as  not  the  recognizance  payable  to  the  State,  which 
those  Acts  required. 

The  Circuit  Judge  says:  I  sustained  the  demurrer — 
chiefly  on  the  authority  of  the  case  of  the  Commissioners  of 
ike  Poor  against  Gains,  1  Tread.  459,  which  I  thought  not 
overruled  by  subsequent  cases,  which  hold  that  a  contract 
good  at  common  law  may  be  enforced,  although  some  direc- 
tions of  a  statute,  under  which  it  is  enter^  into,  have  been 
disregarded. 

The  plaintiffs  moved  the  Court  of  Appeals  to  reverse  the 
judgment  in  favor  of  the  defendant  on  demurrer  to  the  plain- 
tiff's declaration,  on  the  ground  following : 

That  the  bond  of  the  defendant,  though  not  taken  accord- 
ing to  the  Act  of  Assembly,  was  good  at  common  law,  and 
the  plaintiffis  were  entitled  to  recover  thereon. 

Dargan,  for  the  motion.  This  was  a  bond  to  pay  to  the 
Commissioners  of  the  Poor,  instead  of  an  acknowledgment 
of  indebtedness  to  the  State.  It  is  not  void,  because  of  ille- 
gal consideration.  It  has  at  least  moral  obligation  to  sup- 
port it.  Is  not  the  natural  and  moral  obligation  of  the  father 
to  maintain  his  offspring,  sufficient  consideration  at  common 
law  to  support  this  contract,  under  seal  ?  If  there  was  no 
statutory  provision  on  the  subject,  would  not  this  bond  be 
binding  at  common  law?  Unless  the  Act  provide  some  other 
form  for  the  bond  to  be  in,  or  otherwise  to  be  void,  it  is  not 
void  if  it  is  not  in  violation  of  common  law. — State  t?.  Mason^ 
2  N.  &  McC.  425 ;  Moyer  v.  Folk,  Har.  50 ;  Tieasur&rs  v. 
Baies^  2  Bail.  376.  There  was  no  fraud — ^no  force — in  this 
case.  The  act  of  giving  the  bond  was  lawful  and  moral. 
Commissioners  of  the  Poor  v.  Gaines,  1  Tread.  459,  is  an 
old  case,  and  overruled.  It  also  appeared  on  the  face  of  the 
bond  in  that  case,  that  the  party  was  arrested  under  legal 
proceedings. — Swindler  v.  &  Conner.  2  Rich.  24. 

Sims,  contra.    As  to  the  facts  of  this  case,  there  can  be  no 

auestion.  The  magistrate  supposed  he  was  pursuing  the 
etails  and  requisitions  of  the  Act.  The  demurrer  set  up 
two  objections.  At  common  law  no  man  is  bound  to  sup- 
port a  bastard  child,  and  although  it  is  not  illegal  to  enter 
mto  an  obligation  to  do  so,  he  is  not  bound  to  do  so;  nor  can 
the  Commissioners  of  the  Poor  require  him  to  do  so.  Tho 
20 
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Acts  of  our  Assembly  alon6  prescribe  certain  forms  by  which 
the  fatiier  is  required  to  come  forward  and  be  bound,  so  as 
to  relieve  the  parish  or  district.  The  Act  of  1830,  6  Stat. 
410,  first  provided  for  bastards  being  bound  out  by  the  Com- 
missioners of  the  Poor.  This  case  assumes  to  be  under  the 
Act,  and  to  conform  to  it.  The  case  of  Moyer  ^  Polk  does 
not  afiect  this ;  there  is  no  analogy  between  them.  In  all 
the  other  cases  cited  the  obligations  were  voluntary,  and  good 
at  common  law,  though  not  good  under  the  statute.  In  this 
case  the  bond  was  not  a  voluntary  bond,  but  the  party  under 
arrest  entered  into  such  a  bond  as  the  magistrate  required  of 
him  (as  he  believed)  under  the  Act  of  Assembly.  This  bond 
ought  not  to  be,  and  should  not  be  enforced,  for  the  father 
may  again  b^  subject  to  prosecution.  Under  this  bond  the 
Commissioners  have  no  right  to  receive  or  spend  the  fund 
for  the  benefit  of  the  child,  or  to  preserve  the  district  harm- 
less. A  vokintary  bond  is  alone  good  at  common  law.  The 
Act  should  be  strictly  complied  with,  or  the  bond  will  be  void. 
The  case  in  Treadway  has  never  been  overruled. 

Dargan,  in  reply.  The  common  law  is  so  comprehen- 
sive and  so  philosophical,  that  it  embraces  all  cases  as  they 
arise.  It  holds  a  man  bound  to  perform  his  obligation  to  do 
that  which  he  is  bound  morally  to  do.  As  to  the  father  be- 
ing again  liable,  no  voluntary  act  or  deed  of  his  will  be  a  bar 
to  indictment.  It  is  his  own  fault.  It  would  be  his  own  act 
If  a  party  under  arrest  do  what  is  legal,  he  cannot  afterwards 
say  It  was  under  duress,  when  no  improper  advantage  had 
been  taken,  nor  any  improper  use  made  ot  the  process  of  law. 
— Meek  v,  Atkinson,  1  Bail.  84. 

Richardson,  J.  delivered  the  opinion  of  the  Court 

The  bond  in  this  case  was  given  by  Jesse  Gilbert,  the  pu- 
tative father  of  the  bastard  child. 

The  first  question  is  this :  Is  the  bond,  as  presented  by  its 
own  terms,  good  at  common  law?  A  bond  for  the  mainte- 
nance of  an  illegitimate  child  is  no  more  than  the  expressed 
and  obligatory  acknowledgment  by  a  father  of  the  natural 
and  moral  duty  of  nurture  and  support  for  the  child  begot- 
ten. And  municipal  law,  when  it  takes  from  a  bastard  the 
legal  claims  of  a  legitimate  child  upon  the  parent,  acts  nega- 
tively and  specifically  in  favor  of  the  institution  of  lawful 
maniage.  But  such  law  does  not  annul  the  natural  right 
of  the  illegitimate  child  to  necessary  support,  nor  the  moral 
obligation  of  the  parent  to  afford  it 

The  Bastardy  Acts  themselves  recognize  in  bastards  this 
natural  right,  and  the  father's  moral  duty,  to  a  certain  extent, 
and  enforce  the  duty,  under  a  penalty.    But  after  the  case  of 
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Moyer  v.  Folk^  Harjier  50,  in  which  the  note  given  to  the 
mother  by  the  putative  father,  and  that  after  his  arrest  too, 
was  held  good,  how  can  the  Court  doubt  on  this  head?  But 
look  also  at  the  case  of  Conwiissioners  v.  Gains,  2  Nott  & 
McC.  459,  which  is  relied  upon  to  support  the  demurrer.  In 
that  case,  while  setting  aside  the  particular  bond,  on  other 
grounds,  Judge  Nott  says,  "if  it  had  been  voluntarily  entered 
into,  for  the  purpose  of  supporting  the  child,  I  should  con- 
sider it  a  duty  which  the  obligor  was  under,  a  natural  and 
moral  obligation  to  perform,  and  therefore  a  debt  he  was  le- 
gally bound  to  pay."  "But,"  the  Judge  continues,  "it  ap- 
pears on  the  face  of  it  (the  bond)  that  he  (Gains)  was  taken 
by  a  warrant,"  <fcc.  "and  compelled,  under  color  of  legal  au- 
thority, to  enter  into  a  bond  for  purposes  whic/li  he  was  nei- 
tlier  naturally  nor  legally  bound  to  perform,  therefore  it  is 
void."  What  those  illegal  purposes  were  that  did  not  bind 
Gains  the  putative  father,  we  have  now  to  enquire. 

This  brings  us  to  the  second  and  precise  question  of  the 
case  now  before  the  Court — i.  e.  Does  the  bond  given  to  the 
Commissioners  of  the  -Poor  by  Jesse  Gilbert,  the  defendant, 
expressly  for  the  maintenance  of  the  imputed  child,  come 
under  the  former  class  of  voluivtary  bonds,  good  at  common 
law,  or  under  the  latter  class,  i,  e.  of  bonds  taken  under  color 
of  legal  authority,  which  appears  on  its  face,  and  of  course 
prima  JcuAe  compulsory ;  and  being  different  from  the  bond 
required  by  the  Act,  and  for  other  purposes,  is  therefore  void? 

What  was  Gains'  case,  from  the  face  of  the  bond  ?  1st.  He 
had  been  taken  on  a  warrant.  2d.  He  gave  the  bond  to  the 
Coomiissioners  of  the  Poor.  3d.  For  what  purpose? — Not  for 
the  maintenance  of  the  child,  but  "  for  the  citizens  of  the 
aforesaid  district."  4th.  Instead  of  being  a  bond  void  under 
the  condition  of  paying  five  pounds  annually  for  the  mauite- 
nance  of  the  child,  it  was  to  be  void  if  he  held  the  Commis- 
sioners oand  the  citizens  of  the  district  harmless ;  and  thus, 
as  the  Court  says,  ho  was  discharged  from  the  payment  of 
the  five  pounds  annually,  which  was  the  principal  thing,  i.  e. 
to  maintain  the  child ;  and  thus  the  Judge  adds,  "every  fea- 
ture of  the  Act  was  distorted."  This  was  Gains'  case :  and 
we  have  to  apply  that  decision  to  the  present  case. 

But  what  is  the  case  now  before  the  Court — ».  e*  upon  the 
&ce  of  the  bond  ?  1st.  It  appears  that  Gilbert  is  charged  as 
the  father  of  an  illegitimate  child :  how  charged  ?  Was  his 
person  taken  under  a  warrant?  That  does  not  appear :  and 
his  words  aie  not  to  be  taken  in  their  extreme  and  possible 
sense,  in  order  to  annul  his  contract — on  the  contrary,  if  poe- 
sibk,  the  ^eims  are  to  be  so  construed  as  to  enforce  its  just 
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and  moral  provisions.  We  are  not  then  to  assume  a  comf- 
pulsoiy  warrant,  because  there  might  have  been  one.  But 
even  supposing  the  defendant  had  been  arrested  under  a  war- 
rant, it  by  no  means  follows  that  his  bond  was  necessarily 
compulsory,  or  induced  by  his  arrest ;  that  was  actually  the 
situation  of  Folk  when  he  compromised  and  ^ave  the  note 
to  Mrs.  Moyer,  which  was  held  good  and  bindmg.  Men  un- 
der arrest  often  make  legal  contracts.  The  arrest  was  not 
the  turning  point  in  Gains'  case.  But  being  arrested,  he  was 
compelled  to  sign  a  bond,  absurd  upon  its  face,  and  neither 
required  by  the  Act  nor  good  at  common  law — a  bond  for 
purposes  which,  as  the  Judge  says,  "he  was  neither  natu- 
rally nor  morally  bound  to  perform."  But  returning  to  the 
present  case.  2d.  The  bond  is  given  to  the  Commissioners 
of  the  Poor,  but  for  the  maintenance  of  Gilbert's  imputed 
child.  Why  a  man  may  not  give  such  a  bond  voluntarily 
to  the  Commissioners  of  the  Poor,  as  well  as  a  promissory 
note  to  the  mother  or  any  one  else,  having  the  care  or  prac- 
tical supervision  of  the  child,  I  cannot  perceive.  The  bond 
too  is  in  the  very  amount  required  by'  the  Act  of  1839,  and 
in  the  spirit  and  with  the  end  and  object  of  the  Bastardy 
Acts — t.  e.  to  support  the  child.  How  then  can  the  Court 
conclude  that  the  bond  of  Gilbert  was  like  that  of  Gains,  le- 
gally void  upon  its  face — i.  e,  void  by  its  own  terms  ?  On 
the  contrary,  it  appears  on  its  face  to  be  the  very  bond  sup- 
posed by  the  Court  in  T3ains'  case  to  be  good  and  binding — 
i.  €.  a  bond  volimtarily  given  to  the  Commissioners  for  the 
maintenance  of  the  child — ^which  is  the  present  case.  The 
motion  is  therefore  granted  and  the  demurrer  overruled. 

O'Neall,  J.  Evans,  J.  and  Withers,  J.  concurred. 

Motion  granted. 


William  Fay  v.  Hugh  Neal. 

In  tnspass  to  try  tide,  where  the  jury,  in  locating  the  land,  under  a  deed^  have 
nade  no  use  of  extrinsic  fiicts,  inconsistent  with  its  terms^  nor  violated  any  of 
the  rules  for  the  construction  of  deeds,  their  Terdict  will  not  be  dirturfoed. 

The  rule  of  construction  of  a  deed  is,  that  all  the  parts  of  a  description  contained 
therein  should  be  taken  together,  and  no  part  suffered  to  control  absolutely 
the  others. 

When  there  is  doubt  in  the  construction  of  a  deed,  the  rule  is,  that  the  wcsds 
should  be  more  strongly  construed  against  the  grantor. 
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,Fact8|  outside  of  a  deed,  not  inconsistent  with  its  tenns,  may  have  a  powerful 
effect  in  aid  of  its  construction. 

Bef(yre  Mr,  Justice  O'Neall,  at  Edgefield^  Fall  Term,  1847. 

The  Presiding  Judge.  This  was  an  action  of  trespass 
to  try  title.  The  defendant  claimed,  under  the  plaintiff,  by 
two  deeds  of  conveyance.  Upon  the  location  of  the  last  deed, 
29th  Dec.  1819,  depended  the  plaintiff's  title  to  recover.  The 
description  in  the  deed  was  as  follows: — "a  tract  of  land, 
supposed  to  contain  one  hundred  and  fifty  acres,  lying,  <kc. 
bounded  on  the  south  by  a  part  of  the  said  tract  conveyed 
by  William  Foy  to  Hugh  Neal,  the  20th  day  of  Aug.  1817, 
and  on  the  west  by  land  granted  to  David  Richardsoa,  and 
on  the  north  by  part  of  the  same  tract  designated  by  a  line 
beginning  on  the  west  line  near  the  road  leading  from  Mrs. 
CiJpepper's  to  Mrs.  Strother's,  and  running  from  thence 
nearly  parallel  with  the  said  road,  till  it  intersects  the  east 
line  or  land  of  Hugh  Neal,  it  being  part  of  a  tract  of  land 
granted  to  Daniel  Brown,  and  conveyed,"  &c.  The  plain- 
tiff when  he  conveyed  was  not  only  the  owner  of  the  Daniel 
Brown  grant,  but  also  of  a  junior  grant  to  himself,  of  the  6th 
of  Sept.  1813,  containing  610  acres — and  not  only  covering 
the  Daniel  Brown  grant,  but  also  several  acres  of  vacant  land 
on  the  west. 

If  the  defendant's  deed  were  located  according  to  the  Brown 
grant,  then  the  plaintiff  was  entitled  to  recover :  but  in  that 
event,  the  defendant  would  have  much  less  than  the  quan- 
tity mentioned  in  his  deed,  and  the  land  of  William  Foy 
would  be  a  boundary  on  the  west. 

The  comer  of  the  west  line,  near  the  road,  from  Mrs.  Cul- 
pepper's to  Mrs.  Strother's,  was  found  and  ascertained  to  be 
on  the  line  of  the  junior  grant  to  the  plaintiff,  and  running 
thence,  and  following  its  lines,  the  boundaries  of  the  deed 
would  be  preserved,  and  the  defendant  would  have  (149 
acres)  within  one  acre  of  the  quantity  mentioned  in  the  deed. 
The  grant  to  David  Richardson  was  for  a  large  quantity  of 
land,  iunior  to  the  plaintiff's  grant  to  himself,  and  its  lines 
would  run  into  the  Brown  grant.  Running  out  the  plain- 
tiff's junior  grant  would  cut  off  the  land  in  dispute  from  it 
(the  Richardson  grant) ;  still  the  boundary  of  the  defendsmt's 
aeed,  "west  by  land  granted  to  David  Richardson,^  would 
be  true ;  for  a  large  part  of  the  tract  would  remain  as  the 
western  boundary. 

I  am  not  aware  that  the  plaintiff  was  entitled  to  recover 
any  of  the  land  in  dispute,  on  which  there  was  a  trespass 
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proved^  according  to  the  construction  of  the  defendant's  deed, 
contended  for  by  the  defendant. 

The  case  was  submitted  to  the  jury,  and  they,  as  I  think, 
properly  found  for  the  defendant 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  grounds  following,  viz : 

1.  That  by  the  proper  construction  of  the  deed  of  1819, 
from  the  plaintiff  to  the  defendant,  the  latter  is  restricted  to 
the  line  of  the  Brown  grant. 

2.  Because  the  plaintiff  was  entitled  to  a  verdict  for  a  part 
of  the  land  in  dispute,  upon  the  construction  of  the  said  deed, 
contended  for  by  the  defendant,  and  because  the  verdict  was 
contrary  to  law  and  the  evidence  of  the  case. 

Pope,  for  the  motion,  cited  Gibson  cuts.  Chappel,  Harp.  28. 
Carroll,  contra,  cited  Dyson  v.  Leake,  2  Rich.  554. 

O'Neall,  J.  delivered  the  opinion  of  the  Court 
In  this  case,  were  it  not  for  the  words  "i/  beinff  a  part  of 
a  trcua  of  land  granted  to  Daniel  Brown,"  the  last  part  of 
the  description  contained  in  the  deed  from  the  plaintiff  to 
the  defendant,  no  one,  not  even  the  intelligent  and  zealous 
counsel  for  the  plaintiff,  would  contend  that  the  plaintiff  could 
recover.  The  rule  of  construction  of  a  deed  is,  that  all  the 
parts  of  a  desciiption  contained  in  a  deed  should  be  taken 
together,  and  no  part  suffered  to  control  absolutely  the  oth- 
ers. So  too,  when  there  is  doubt,  the  rule  is,  that  the  words 
should  be  more  strongly  construed  against  the  grantor.  So 
it  often  happens,  that  facts  outside  of  the  deed,  not  inconsis- 
tent with  its  terms,  may  have  a  powerful  effect.  Having 
stated  these  rules,  it  will  be  necessary  to  look  to  the  descrip- 
tion, and  apply  it  in  subordination  to  them.  The  southern 
boundaiy  is  plain.  It  is  the  line  A.  B.  on  the  plat  of  Mr. 
White,  filed  with  this  opinion.  The  difficulty  is  about  the 
boundary — "west  by  land  granted  to  David  Richardson." 
Before  considering  that,  it  will  be  important  to  fix  the  north- 
em  boundary,  which  is  described  "  by  part  of  the  same  tract, 
beginning  on  the  west  line,  near  the  road  leading  from  Mrs. 
Culpepper's  to  Mrs.  Strother's,  and  nmning  from  thence 
nearly  parallel  with  the  said  road  till  it  intersects  the  east 
line,  or  land  of  Hugh  Neal."  The  comer  C.  on  the  west 
line  of  the  new  grant  to  Foy  is  found,  and  was,  up  to  this 
dispute,  the  acknowledged  comer  of  the  land  bought  by  the 
defendant  from  the  plaintiff.  It  answers  the  description  con- 
tained in  the  deed,  it  is  near  the  road  from  Mrs.  Culpepper's 
to  Mrs.  Strother's,  is  on  the  west  line;  from  it,  several  line 
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trees  on  the  land  in  dispute  were  found  by  the  surveyor, 
(Abies)  although  the  son  of  the  plaintiff  swore  there  were 
none.  It  was  near  this  point,  and  on  the  land  in  dispute, 
that  Hill's  slaves  were  cutting  timber,  when  the  plaintiff 
asked  Hill  if  he  was  aware  be  was  on  defendant's  land. 
The  question  as  to  this  comer  was  distinctly  submitted  to 
the  jury,  and  they  were  told  upon  it  very  much  depended 
the  location  of  the  deed.  Their  verdict  must  be  tsJcen  to 
have  estabhshed  it.  Taking  that  as  settled,  the  northern 
boundary  C.  D.  is  established.  This  being  so,  it  is  now  only 
necessary  to  connect  it  and  the  southern  boundary  on  the 
west.-  For  about  the  eastern  boundary  there  is  no  dispute. 
The  grant  to  David  Richardson  not  only  included  his  grant 
to  Savage,  the  line  of  which  is  represented  by  G.  H.  and 
from  C.  to  L.  and  from  N.  to  G.  is  identical  with  the  line  of 
the  plaintiff's  junior  grant,  but  also  ran  into  the  Daniel  Brown 
grant  by  the  line  L.  F.  the  prolongation  of  which  from  F.  to 
I.  was  identical  with  the  line  of  the  Brown  grant.  To  pre- 
serve the  entire  grant  to  Richardson  as  a  boundary,  it  would 
be  necessary  to  begin  at  I.  the  intersection  of  the  Brown  line 
with  the  northern  boundary-^but  that  cannot  be,  for  two  rea- 
sons. 1st.  There  is  no  corner  at  that  point;  it  is  found  at  C. 
2d.  Run  from  L  and  it  cuts  off  part  (the  angles  E.  P.  F.)  of 
the  Daniel  Brown  grant.  But  the  words,  "  land  granted  to 
David  Richardson,"  do  not  necessarily  mean  the  grant  in  its 
exact  boundary.  Cut  off  from  that  grant  L  E.  L.  E.  and  still 
the  balance  of  the  tract  is  "land  granted  to  David  Richard- 
son." Taking  the  comer  G.  as  established,  and  finding  that 
Foy,  the  plaintiff,  owned,  by  a  jimior  grant,  the  land  L  C.  L. 
E.  at  the  date  of  his  deed,  -and  that  the  line  on  which  we 
find  the  comer  was  then  his  west  line,  we  are  justified  in 
following  it  to  L.  where  we  strike  the  line  of  the  Daniel 
Brown  grant,  and  turning  on  it  to  M.  and  N.  we  here  resume 
ibe  line  of  the  David  Richardson  grant  as  a  boundary,  which 
carries  us  to  G.  and  O.  From  O.  to  A.  is  the  line  of  the 
Daniel  Brown  grcmt.  This  gives  a  very  satisfactory  loca- 
tion of  the  deed.  But  when  to  this  is  added  that  if  it  be  not 
adopted  we  lose  David  Richardson  as  a  boundary,  in  fact  on 
the  whole  Une,  except  at  L.  M.  N.  the  location  receives  much 
strength.  For  if  it  were  true  that  the  plaintiff  did  not  con- 
vey the  land  in  dispute,  then  he  ought  to  have  described  the 
western  boundary  thus : — "by  lands  granted  to  William  Foy 
and  David  Richardson."  For  O.  G.  N.  and  L  C.  L.  E.  are 
within  the  plaintiff's  junior  grant.  But  it  is  said  the  words 
"it  being  part  of  a  tract  of  land  granted  to  Daniel  Brown," 
eoufine  the  location  to  that  grant ;  that,  however,  would  be 
to  give  to  cue  part  of  the  description  a  controlling  effect  over 
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all  the  others,  and  make  it  destroy  the  legal  effect  of  the  ter- 
minus of  the  northern  boundary,  the  corner  at  C.  This  is 
in  violation  of  the  rules  stated,  and  cannot  be  allowed :  but 
considered  as  part  of  a  general  description,  it  is  in  the  niain 
complied  with.  For  the  bulk  of  the  land  was  granted  to 
Daniel  Brown.  Reading  the  whole  deed  together,  and  giv- 
ing to  the  description  a  fair  and  reasonable  construction,  aided 
by  the  marks  upon  the  ground,  and  regarding  the  words  of 
the  deed  as  those  of  the  plaintiff,  and  giving  them  all  the  ef- 
fect which  their  import  will  allow  against  him,  there  can  be 
no  difficulty  in  saying  that  the  jury  might  adopt,  as  they 
have  done,  the  lines  C.  L.  M.  N:  and  G.  as  the  western 
boundary  of  the  plaintiff's  deed. 

The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  and  Withers,  J,  concurred. 

Motion  refused. 


B.  H.  BrcuUey,  administrator  of  Henry  Long,  v.  Jas.  Long. 

The  fact  that  a  note  has  been  destroyed,  will  dispense  with  strict  proof  of  the 
hand-writing,  &c.  Whatever  will  satisfy  the  jury  that  it  once  existed,  will 
be  sufficient 

The  description  of  a  lost  note  in  the  declaration  containing  blanks  as  to  the  time 
after  the  date  when  it  was  due  and  payable,  and  also  as  to  the  date  of  the  note, 
is  technically  insufficient,  and  would  have  been  ground  for  special  demurrer; 
but  where  the  count  contains  an  averment  that  "the  sum  of  money  in  the  said 
promissory  note  hath  been  long  due  and  payable,"  &c.  this  will,  after  verdict, 
sustain  the  recovery. 

The  declarations  of  a  deceased  payee,  that  "  he  would  never  claim  any  thing 
from  the  maker  of  the  note,"  Sue.  though  they  could  not  have  any  effect  as  a 
release,  discharge,  or  extinguishment  of  the  debt,  yet  are  not  of  a  revocable 
character,  and  are  properly  to  be  submitted  to  the  jury  as  evidence  of  payment. 

Where  it  was  manifest  that  a  payment,  beyond  what  the  jury  allowed,  had  been 
made  on  the  note,  and  more  than  eleven  years  had  elapsed  after  the  death  of 
the  payee  before  the  suit  was  brought,  the  Court  granted  a  new  trial,  subject 
to  the  restriction  that  the  pleadings  should  not  be  varied. 

Leave  to  plead  the  Statute  of  Limitations,  or  any  other  plea,  on  granting  a  new 
trial,  is  altogether  a  matter  of  discretion  with  the  Court — Vide  Ijomar  v. 
JRmtndtree  <f*  Glovefj  1  Brev.  164. 

Before  Mr.  Justice  Withers,  at  Union,  Fail  Term,  1847. 

This  was  an  action  in  debt,  brought  upon  a  note  alleged 
to  have  been  destroyed,  and  to  have  been  executed  by  the 
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defendant  in  favor  of  the  deceased,  for  the  sum  of  four  hun- 
dred and  forty-four  dollars. 

In  one  count  it  was  alleged  to  have  been  under  seal — in 
other  counts  it  was  described  as  a  promissory  note,  not  un- 
der seal.  Thj3  substance  of  it  was  stated  in  the  bill  of  partic- 
ulars, in  various  forms.    Payment  was  pleaded  by  defendant. 

For  the  plaintiff,  the  testimony  of  Sarah  Willis,  a  sister  of 
Henry  Long,  deceased,  and  of  the  defendant,  was  adduced 
in  commission,  who  said :  That  in  the  fall  of  1832,  a  settle- 
ment took  place  between  Henry  and  James  Long,  at  her 
house ;  she  believed  it  to  be  November,  1832,  because,  at  the 
time  of  the  transaction,  James  Long  was  at  her  house,  in 
compeuDy  with  his  sister,  on  the  way  to  Tennessee,  where 
the  witness  resided  when  examined.  The  next  morning  af- 
ter the  settlement,  Henry  Long  exhibited  to  her  a  note  on 
James  Long,  calling  for  $444 ;  she  did  not  hear  the  note  read, 
but  looked  at  it;  was  worded  as  a  common  promissory  note; 
does  not  remember  whether  it  was  under  seal.  Henry  said 
be  had  accounts  to  collect  for  James.  She  does  not  know 
the  result  of  the  settlement — nor  who  fell  in  debt.  Soon  af- 
ter Henry^s  death  she  and  her  mother  fouftd  the  note,  and 
her  mother  ordered  it  to  be  destroyed,  which  John  Ezell  exe- 
cuted by  throwing  it  in  the  fire.  She  heard  Henry  Long  say 
nothing  but  what  is  above  stated — ^to  wit — he  had  accounts 
to  collect  for  James. 

For  the  purpose  of  indicating  how  the  indebtedness  of 
James  to  Henry  Long  arose,  the  plaintiff  introduced  and 
proved,  by  a  witness  who  saw  it  executed,  a  note  signed  by 
Henry  Long,  dated  9th  Nov.  1832,  in  favor  of  John  McLure, 
at  one  day,  for  $33,  "on  account  of  James  Long,"  as  was 
stated  in  the  note.  The  foundation  of  this  note  was  an  ac- 
count of  McLure,  appeanng  in  his  book,  which  was  produced, 
against  James  Long,  for  $20  68,  and  a  due  bill  or  small  note 
also  held  by  McLure  against  James.  On  this  note  of  Henry 
Long  his  administrator  (the  present  plaintiff)  had  been  sued, 
and  his  plea  of  plene  administravit  proBter  had  been  sus- 
tained. 

Henry  Long  died  on  7th  Jan.  1834 ;  the  writ  in  this  case 
was  lodged  on  22d  February,  1846. 

For  the  defendant,  the  deposition  of  Mrs.  Elizabeth  Long 
(the  mother  of  Henry  Long)  was  produced,  who  said :  That 
on  the  Saturday  momins  before  the  death  of  Henry  Long, 
he  said  he  never  should  claim  any  thing  from  James ;  that 
he  had  already  collected  more  by  debts  due  and  owing  to 
James,  in  this  country,  than  he  expected,  and  live  or  die  he 
should  never  pay  him  one  cent.  Those  observations  were 
21 
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made  in  consequence  of  a  dream  Henry  had  (perhaps  the 
night  before)  concerning  James.  She  further  said  that  James 
had  left  a  mare  with  Henry,  which  she  (the  witness)  on  some 
occasion  when  Henry  was  absent  sold  for  $90,  and  paid  that 
sum  to  Henry  as  payment  on  James  Long's  debts  to  him. 
She  was  present  when  Henry  Long's  papers  were  examined 
after  his  aeath ;  saw  a  paper  called  a  note,  though  she  could 
not  read.  "I  (said  she)  detained  said  paper,  and  never  han- 
ded it  to  the  administrator,  because  I  supposed  that  I  and 
James  had  paid  it.  James  went  to  Tennessee  a  year  after 
Henry's  death."  The  language  attributed  by  this  witness  to 
intestate,  in  another  part  of  her  examination,  was,  that  he 
would  make  no  further  claim  on  James. 

Such  was  the  whole  testimony,  and  the  defendant's  coun- 
sel insisted,  before  the  jury,  that  payment  had  been  proved ; 
that  no  time  had  been  fixed  when  the  note  was  due,  and 
that  it  had  been  released.  These  positions  were  replied  to  on 
behalf  of  plaintiff,  and  the  cause  was  fully  argued  to  the  jury. 

The  Presiding  Judge.  I  directed  the  jury  to  enquire 
whether  such  a  note  as  that  described  in  the  declaration,  in 
any  count,  ever^xisted,  and  if  so,  whether  it  had  been  lost? 
When  was  it  due  and  payable  ?  Has  it  been  paid  in  whole 
or  in  part?  I  advised  them  that  the  plaintiff  must  prove  the 
existence  and  loss,  or  he  must  fail ;  that  he  ought  to  prove 
substantially  also  the  terms,  and  satisfy  them  as  to  some  pe- 
riod when  it  was  due,  if  he  would  claim  interest.  That  as 
plaintiff  admitted  as  a  credit  the  $90  which  the  mother  of 
intestate  said  she  had  paid  as  proceeds  of  defendant's  mare, 
that  of  course  must  be  allowed,  and  considering  that  such 
sum  was  paid  to  intestate  in  his  lifetime,  and  he  died  in  Jan. 
1834,  perhaps  they  might  be  satisfied  that  the  note  was  due 
before  his  death,  or  at  that  time  at  any  rate.  I  held  that 
Henry  Long's  observations,  as  proved  by  his  mother,  Eliza- 
beth, were  not  ex  in  termini^  an  extinguishment  or  release  kA 
the  note ;  that  they  were  revocable,  and  the  jury  might,  if 
they  80  concluded,  regard  his  expressed  intention  revoked  by 
retaining  the  note — ^by  entering  no  satisfaction  on  it — by  not 
remitting  it  to  James,  or  destroying  it.  It  was,  however,  open 
to  them  to  consider  whether  Henry's  observations  afforded  a 
satisfactory  presumption  that  the  debt  was  paid. 

I  did  not  charge  the  jury  upon  any  such  defects  m  the 
declaration  as  seem  to  be  referred  to  in  the  second  ground 
of  appeal,  for  I  supposed  such  questions  were  to  be  debated 
and  decided  on  demurrer  or  motion  for  non-suit,  and  1  heard 
nothing  of  either  demurrer  or  motion  for  non-suit.  Nor  was 
any  thuig  said  or  any  motion  made  on  the  .matter  of  the  first 


APPEALS  AT  LAW.  163 

Bradley  v.  Long* 

ground,  except  as  it  was  involved  in  the  question  of  the  ex- 
istence of  the  note.  It  will  be  seen,  from  what  has  already 
been  said,  that  the  broad  question  of  payment,  in  whole  or 
in  part,  was  referred  to  the  jury ;  and  though  they  were  told, 
that  as  matter  of  law,  what  Henry  Long  said,  as  to  requiring 
nothing  more  of  James,  was  not  payment,  yet  they  were  left 
to  consider  the  force  and  effect  of  it  as  evidence  on  that  point. 
Whether  any  thing,  and  how  much,  should  be  allowed,  in 
addition  to  $90,  as  arising  from  collection  of  accounts  in  fa- 
vor of  James,  was  left  to  the  jury,  though  I  believe  it  was 
sc^gested  to  them,  as  is  quite  manifest  in  fact,  that  no  spe- 
cific amount,  arising  from  this  source,  had  been  established 
by  the  defendant. 

The  verdict  was  in  favor  of  plaintiff  for  $354,  with  inter- 
est from  1st  Jan.  1834. 

The  defendant  appealed,  on  the  following  grounds,  viz : 

1st.  Because  there  was  no  proof  of  the  handwriting  or 
genuineness  of  the  note. 

2d.  Because  there  is  not  a  sufficient  description  of  the  note 
in  the  declaratiou  or  bill  of  particulars ;  and  the  proof  left  it 
uncertain  as  to  the  date  of  the  note,  or  when  it  fell  due ;  and 
the  verdict  gives  interest  from  eighteen  hundred  and  thirty- 
four. 

3d.  Because  the  Court  charged  the  jury,  as  matter  of  law, 
that  the  defence  of  payment  could  not  avail  the  defendant, 
except  as  to  the  sum  of  ninety  dollars,  when  the  Court  should 
have  charged  the  jury  that  under  the  circumstances  of  the 
case,  payment  was  a  question  of  evidence  for  them. 

4th.  Because  the  evidence  established  the  defence  of  pay- 
ment or  satisfaction,  and  the  verdict  is  contrary  to  law  and 
evidence. 

Herndon,  for  the  motion.  The  note  is  not  proved  in  this 
case.  The  witness  did  not  say  she  knew  the  hand-writing 
of  the  alleged  maker.  Nor  is  there  any  proof  of  the  date  of 
the  note.  The  date  of  payment  was  left  blank  both  in  the 
declaration  and  in  the  bill  of  particulars.  It  is  not  alleged 
when  it  is  due,  stiU  the  jury  undertake  to  give  interest  from 
a  date  certain.  It  is  not  alleged  or  proved  whether  the  note 
was  negotiable  or  not,  which  should  have  been  done.  If  a 
description  of  the  note  is  attempted,  it  must  be  proved  strictly. 
— SSller  V.  Steen,  Har.  386.  How  could  defendant  have  de- 
murred to  the  defect?  How  could  he  have  known  that  the 
proof  would  not  support  the  count?  Does  the  evidence  sus- 
tain it  ?  There  is  no  evidence !  The  declarations  of  Henry 
LoDg  were  an  admission  of  satisfaction,  and  they  were  irrevo- 


164  APPEALS  AT  LAW. 

Bradley  v.  Long. 

cable ;  although,  firom  the  charge  of  the  Judge,  the  jury  de- 
termined otherwise. 

Dawkins,  contra.  It  was  for  the  jury  to  decide  whether 
the  witness  aid  or  did  not  intend  to  prove  the  hand- writing 
of  the  maker  of  the  note.  The  count  is  good.  If  the  proof 
did  vary  from  the  allegata^  the  verdict  has  corrected  the  de- 
fect. Demurrer,  or  motion  for  a  non-suit,  should  have  been 
made  at  the  trial  below.  The  count  sufficiently  informed 
defendant  of  the  nature  of  plaintiff's  claim,  and  was  a  suffi- 
cient bar  to  any  future  action  for  the  same  demand.  This 
is  the  first  object  of  declaring.  Defendant  took  no  exceptions 
below,  and  alter  allowing  the  jury  to  decide,  should  not  now 
claim  a  new  trial.  There  was  only  a  declaration  of  an  inten* 
tion  on  the  part  of  the  intestate  not  to  claim  any  thing  from 
his  brother,  and  it  was  revocable.  It  showed  that  he  had 
an  enforcible  claim  on  him.  A  bill  destroyed  can  be  recov- 
ered at  law. — Chitty  on  Bills,  156. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

As  to  the  first  ground,  I  think  the  fact  that  the  note  was 
destroyed,  dispensed  with  strict  proof.  Whatever  satisfied 
the  jury  that  it  once  existed,  was  enough.  In  the  testimony 
of  Mrs.  Willis,  a  sister  of  the  defendant,  proof  may  be  found 
quite  sufficient  to  establish  the  note.  For  she  proves  a  settle- 
ment between  the  plaintiff's  intestate  and  the  defendant,  at 
her  house,  in  the  fall  of  1832  (Nov.) :  the  next  morning  the 
intestate,  she  says,  exhibited  to  her  a  note  on  her  brother 
James,  the  defendant,  for  $444.  She  says  she  looked  at  it ; 
and  it  is  to  be  inferred  (especially  as  I  see,  from  the  deposi- 
tions, she  writes  her  own  name,)  that  if  she  had  not  known 
her  brother's  hand-writing  she  would  have  said  so,  and  not 
have  spoken  of  the  note  in  the  manner  in  which  she  did. 

2d.  The  description  of  the  note,  in  the  declaration,  contain- 
ing blanks  as  to  the  time  after  the  date  when  it  was  due  and 
payable,  and  also  as  to  the  date  of  the  note,  was  no  doubt 
technically  insufficient,  and  might  have  been  ground  for  spe- 
cial demurrer :  but  as  the  count  contains  an  averment  that 
"the  sum  of  money  in  the  said  promissory  note  hath  been 
long  due  and  payable,"  <fcc.  this  will,  after  verdict,  sustain 
the  recovery.  Indeed  any  general  description  of  a*  lost  paper 
will  be  sufficient.  After  verdict,  the  Court  will  regard  the 
declaration  as  a  general  description  of  a  lost  note,  and  that  it 
was  due  and  payable  before  it  was  destroyed ;  and  this  con- 
forms to  the  verdict,  which  gives  interest  from  the  1st  Jan* 
1834,  more  than  a  year  after  the  note  was  made,  and  after  a 
payment  had  been  made  upon  it. 
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3d.  It  does  not  appear  that  the  Judge  gave  the  instruction, 
as  set  out  in  this  ground.  L)stead  of  it,  he  left  the  question 
of  payment,  with  very  proper  remarks,  to  the  jury,  unless  it 
be  that  there  was  some  slight  error  in  saying  to  them  that 
the  observations  of  Henry  Long,  proved  by  his  mother,  that 
"he  would  never  claim  any  thing  from  James ;  that  he  had 
already  collected  more  by  debts  due  and  owing  to  James 
than  he  expected,  and  live  or  die  he .  should  never  pay  him 
one  cent,"  were  not  ex  vi  termini  an  extinguishment  or  re- 
lease of  the  note ;  that  they  were  revocable,  and  the  jury 
might,  if  they  so  concluded,  regard  his  expressed  intention 
revoked,  by  retaining  the  note — ^by  entering  no  satisfaction 
on  it — ^by  not  remitting  it  to  James,  or  destroying  it.  I  agree 
with  the  Judge  that  these  observations  of  Heniy  Long  could 
not  have  any  effect  as  a  release,  discharge,  or  extinguish- 
ment of  the  debt.  It  was,  as  he  afterwards  submitted  to  the 
jury,  merely  evidence  of  payment.  There  was  not,  however, 
any  thing  of  a  revocable  charswjter  in  it,  and  no  inference  of 
any  kind  ought  to  have  been  made  from  the  few  days  inter- 
vening between  the  observations  and  the  sudden  termination 
of  Henry  Long's  life. 

4th.  But  on  the  fourth  ground  wd  think  a  new  trial  ought 
to  b^  had.  The  evidence  of  payment  is  certainly  very  strong. 
Ninety  dollars  was  paid  in  the  mare.  That  has  been  de- 
ducted, and  so  far  all  is  right.  But  how  much  did  he  receive 
otherwise?  His  sister  says  Henry  Long  said  "he  had  ac- 
counts to  collect  for  James ;"  to  his  mother  he  said  that  "he 
should  never  claim  any  thing  from  James — he  said  he  had 
abready  collected  more  by  debts  that  were  due  and  owing  to 
James  Long,  in  this  country,  than  he  ever  expected,  and  let 
him  live  or  die,  he  should  never  pay  him  one  cent."  The 
inference  would  be  ordinarily,  from  such  proof,  that  the  debt 
had  been  paid.  When  to  this  is  added  the  fact  that  the  mo- 
ther of  both  Henry  and  James,  soon  after  the  death  of  the 
former,  when  his  papers  were  examined  and  this  note  was 
found,  repeated  this  declaration,  and  as  the  result  of  her 
conviction  that  the  note  ought  not  to  have  effect,  ordered  it 
to  be  burnt,  and  it  was  accordingly  so  done,  it  furnishes  an- 
other strong  circumstance  in  aid  of  the  inference  of  payment. 
It  is  true  the  jury  have  found  otherwise,  and  generally,  I  con- 
cede, their  verdict  ouglxt  to  conclude  the  matter.  But  as  ^t  is 
manifest  a  pajrment  beyond  what  they  have  allowed  was 
made,  in  the  collection  ot  James  Long's  accounts,  and  as  more 
than  eleven  years  passed  awa  y  after  the  death  of  Henry  Long 
before  this  action  was  brought,  we  think  the  case  deserves 
another  investigation,  in  which,  perhaps,  more  light  can  be 
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obtained.  But  as  this  is  very  much  a  favor  to  the  defend- 
ant, we  will  not  suflFer  him  to  obtain  any  advantage  by  vary- 
ing the  pleadings.  The  case  must  be  tried  again,  on  the 
pleadings  as  they  now  stand.  For  the  leave  to  plead  the 
statute  of  limitations  or  any  other  plea,  on  granting  a  new 
trial,  is  altogether  a  matter  of  discretion  in  the  Court. — La- 
mar V.  Roundtree  ^  Olover,  1  Brev.  Rep.  164. 

The  motion  for  a  new  trial,  subject  to  the  restriction  that 
the  case  is  to  be  tried  on  the  pleadings  as  they  now  are,  is 
granted. 

The  whole  Court  concurred. 

Motion  granted. 


W,  J,  Harley,  successor,  v,  Joseph  Neilson. 
Same  v.  B.  H.  Brown. 

An  action  will  not  He  against  the  sureties  to  a  Prison  Bounds  Bond,  before 
the  plaintiff  has  established^  by  the  judgment  of  a  Court,  his  debt  or  damages 
against  the  principal  in  the  bond. 

Before  Mr.  Justice  O'Neall,  at  Barnwell,  Fall  Term,  1847. 

The  following  abstracts  from  the  pleadings,  &c.  are  all 
which  will  be  necessary  to  the  understanding  of  these 
cases : 

Condition  of  Bond. 

The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bound  David  S.  Law,  who  is  now  in  custody  of  the 
aforesaid  G.  O'Riley,  Sheriff,  by  virtue  of  a  writ  of  capias 
ad  respondendum,  at  the  suit  of  Tobin  &  Allen,  and  shall 
remain  within  the  rules,  bounds  and  limits  of  the  jail  of  Bam- 
well  District,  |is  established  by  law,  and  will  also,  within 
forty  days  from  the  date  hereof,  render  before  the  Clerk  of 
the  Court  of  Common  Pleas,  for  the  District  of  Barnwell,  a 
schedule,  on  oath  or  affirmation,  (agreeable  to  the  form  of  his 
religious  persuasion  or  belief,)  of  the  whole  of  his  estate,  both 
real  end  personal,  or  so  much  thereof  as  will  pay  and  satisfy 
the  aforesaid  writ  of  capias  ad  respondendum,  by  force  of 
which  he  is  confined,  and  shall  also,  at  the  expiration  of  the 
notice  prescribed  under  the  Insolvent  Debtors'  and  Prison 
Bounds  Acts,  respectively,  assign  and  surrender,  as  far  as  in 
his  power,  the  property  mentioned  in  said  schedule,  then  this 
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obligation  to  be  void,  or  otherwise  to  remain  in  full  force 
and  virtue. 

Sealed  and  deUvered  in  )  (Signed,)        DAVID  S.  LAW.  [l.  s.] 

the  presence  of       J  u  B.H.BROWN,     [l.  s.] 

Joe.  G.  W.  Duncan. 


Abstract  of  Pleadings  in  BromrCs  Cajse. 


WiUiain  J.  Harley,  successor  of  6  O.  Riley,  late  Sheriff, 

vs. 

B.  H.  Brown. 


Debt  in  Sheriff's 
name  on  Bond  for 
Prison  Bounds,  (its. 
defendant,  as  surety 
for  D.  S.  Law,)  un- 
der bail  writ  issued 
for  Tobin  &  i\UeD. 


1.  Writ  in  Debt,  for  penalty,  $500. 

2.  Declaration  on  penalty  of  bond. 

3.  Defendant  pleads — 

1st.  Nan  est  factum — Plaintiff  puts  in  similiter. 

Defendant,  after  craving  oyer,  pleads — 

2d.  General  performance  of  condition — Plaintiff  replies j  by 
assigning,  as  the  special  breach,  that  Debtor  left  the  bounds 
on  the  10th  July,  1839,  &c  at  <fcc. 

Defendant  rejoins — traversing  fact  of  leaving,  <fcc.  and  ten- 
ders issue  to  the  country.     Plaintiff  puts  in  similiter. 

Defendant  pleads — 

3d.  That  Cork  and  Law,  the  defendants  in  original  action, 
owed  nothing  to  Tobin  &  Allen,  the  plaintiffs  in  the  original 
action.  Plaintiff  replies,  setting  forth  a  certain  debt  of  $169 
19,  and  tenders  issue  to  country.     Defendant  puts  in  similiter. 

Defendant  pleads — 

4th.  That  Tobin  &  Allen  (plaintiffs  in  original  action,) 
never,  at  any  time  in  any  Court,  established  a  demand  due 
them,  by  either  verdict,  reference  to  Clerk,  judgment  by  de- 
fault or  confession,  or  decree  in  Chancery — and  concludes 
with  a  verification.  Plaintiff  demurs,  generally.  Defend- 
ant joins  in  demurrer. 

So  that  these  questions  are  made  by  the  ple|idings  : 

1.  Issue  of  fact — whether  the  bond  was  duly  executed? 

2.  «  "  "        D.  S.  Law  broke  the  bounds? 

3.  "  "  "        Cork  and  Law  owed  Tobin  & 

Allen  $159  19? 

4  Issue  of  law —  "  Suing  creditor,  omitting  to  estab- 
lish demand  by  verdict,  refer- 
ence to  Clerk,  judgment  by  de- 
fault or  confession,  or  decree  in 
Chancery,  is  sufficient  to  bar 
plaintiff  in  the  present  action? 

The  pleadings  in  Neilson's  case  are  the  same,  substan- 
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tially,  as  above,  except  that  defendant's  plea,  (to  which 
plaintiflF  demurred  generally,)  sets  forth  that  the  said  Tobin 
&  Allen  refused  to  prosecute  to  judgment  their  suit  in  which 
the  said  writ  of  capias  ad  respondendum  was  issued. 

The  Circuit  Judge  overruled  the  demurrers. 

The  plaintiff  appealed,  and  moved  to  reverse  his  Honor's 
decision. 

Bellinger,  for  the  motion,  said :  A  Prison  Bounds  Bond 
is  forfeited  and  the  sureties  are  fixed  as  soon  as  the  breach 
is  made.    In  this  respect,  it  differs  from  a  Bail  Bond — and 

cited  Miller  v.  ,  3  McC.  429 ;  McElwee  v.  WhUe,  2 

Rich.  95  and  97 ;  Berry  v.  Hoke^  1  Rich.  76.  He  said  that 
Insolvent  and  Prison  Bounds  Bonds  were  more  analogous  to 
Bonds  of  Surety,  to  Ordinaries,  Sheriffs,  &c. 

A.  P.  Aldrich,  contra,  cited  Harley  v.  Neilson,  1  Rich. 
483.  He  asked  upon  what  could  damages  be  assessed  in 
this  case? — upon  the  writ,  or  upon  the  cause  of  action? 
Said  the  bond  was  given  to  secure  the  plaintiff  from  loss,  af- 
ter the  debt  was  established ;  not  to  give  him  the  advantage 
of  recovering  before  he  proved  his  debt  That  there  would 
be  in  this  instance  no  proof  of  the  debt.  That  there  was 
now  no  record  in  Court  to  prevent  plaintiff  from  recovering 
again  on  the  original  cause  of  action.  That  in  a  suit  on  the 
bond,  damages  could  not  be  assessed  on  the  original  cause 
of  action.  That  the  cases  cited  were  those  in  which  judg- 
ment had  been  recovered,  and  the  damages  assessed  thereon ; 
and  that  when  the  case  was  properly  tried,  defendants  were 
prepared  to  show  discounts,  or  counter  claims,  cancelling 
those  of  plaintiff. 

Owens,  same  side,  cited  Public  Laws,  369,  in  reference  to 
the  law  of  Bail,  and  1  Mill's  Con.  Rep.  314,  and  the  Act  of 
1788,  6  Stat.  78,  as  to  Prison  Bounds  Bonds.  Said  a  sched- 
ule was  not  required  from  a  prisoner,  unless  arrested  on  final 
process. — Anderson  v.  Foster,  2  Bail.  500.  Asked  how  the 
Court  were  to  know  that  the  amount  now  sought  was  the 
amount  for  which  defendant  had  been  arrested?  What 
wrong  had  been  done  to  the  plaintiff,  in  this  case,  by  the  ab- 
sence of  defendant  ?  Were  the  prisoner's  rights  impaired  by 
the  refusal  of  the  Commissioner  of  Special  Bail  to  grant  his 
discharge?  Was  there  no  time  at  which  a  party  may  leave 
the  bounds,  when  the  plaintiff  refuses  or  delays  to  proceed? 
And  contended  that  if  the  plaintiff  does  not  proceed  in  regu- 
lar time  the  Bail  will  be  discharged,  citing  Petersdoff  on  Bail, 
10  Law  Lib.  232,  and  note  D.  same  page;  1  Chit.  Rep.  281 ; 
Anderson  v.  Foster,  2  Bail,  500,  and  The  Bank  v,  De  La 
Torre,  2  Spears,  ,501. 
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Evans,  J.  delivered  the  opinion  of  the  Court. 

This  case  presents  the  question  whether  an  action  will  lie 
against  the  securities  to  a  prison  bounds  bond  before  the  plain- 
tm  has  established,  by  the  judgment  of  a  Court,  his  debt  or 
damages  against  the  principal  in  the  bond.  By  the  Act  of 
1788,  5  Stat  (for  the  purpose,  as  recited  in  the  preamble,  of 
rendering  imprisonment  less  rigorous,)  it  is  enacted  that  ^'all 
prisoners  on  mesne  process  in  any  civil  action"  who  are  in 
the  custody  of  the  Sheriff  shall  be  entitled  to  be  and  remain 
unmolested  in  any  part  ot  the  rules,  limits  and  bounds  of  the 
jail,  upon  his  giving  to  the  Sheriff  satisfactory  security  not 
to  go  or  be  without  the  limits.  The  same  Act  provides,  in 
the  11th  sec.  that  in  cases  of  escape  beyond  the  bounds,  the 
plaintiff  may  proceed  to  retake  the  prisoner,  or  against  his 
security,  or  in  case  the  security  should  prove  deficient, 
against  the  Sheriff,  who  shall  ultimately  be  answerable  in 
damages  for  such  escape.  I  suppose  there  can  be  no  doubt 
that  when  Law,  the  principal  in  this  bond,  went  beyond  the 
prison  rules,  the  bond  was  forfeited,  and  that  the  security  be- 
came liable  for  the  debt  or  damages  of  Tobin  &  Allen.  But 
it  does  not  follow  necessarily  from  this,  that  the  Sheriff,  for 
the  benefit  of  Tobin  &  Allen,  can  immediately  commence 
an  action  against  the  security,  without  the  suit  against  the 
original  defendant  being  prosecuted  to  judgment.  If  this  is 
allowable,  then  the  question  involved  in  the  action  against 
the  principal  is  to  be  tried  in  the  action  against  the  security. 
On  this  question  we  have  no  decided  case,  nor  any  bearing 
much  analogy  to  it.  All  the  arguments  of  convenience  are 
against  what  is  contended  for  by  the  plaintiff,  and  the  analo- 
gies, so  far  as  they  go,  are  to  the  contrary.  An  administra- 
tor's bond  is  forfeited  when  the  administrator  wastes  the  es- 
tate or  fails  to  render  his  accounts ;  and  yet  by  our  practice, 
no  recovery  can  be  had  on  the  bond  against  the  security,  un- 
til there  has  been  an  adjustment  of  the  accounts  in  the  Court 
of  Oidinary  or  in  the  Court  of  Equity.  In  the  case  of  a  bail 
bond  the  plaintiff  is  required,  by  the  Act  of  1785,  to  prosecute 
his  suit  to  judgment  before  he  can  proceed  against  the  bail. 
A  prison  bounds  bond  is,  in  many  particulars,  unlike  a  bail 
bond ;  yet  in  the  question  involved  in  this  case  they  are  the 
same,  and  I  do  not  see  any  reason  why,  in  relation  to  one, 
we  shall  nat  adopt  the  wise  and  convenient  practice  which 
has  been  prescribed  by  law  in  the  other.  Before  the  Act  of 
1786,  (P.  L.  369,)  it  seems  the  practice  contended  for  by  the 
plaintiff  did  prevail.  But  it  seems,  from  the  recital  in  the 
Act,  that  it  was  attended  by  many  inconveniences,  and  there- 
fore the  Legislature  thought  proper  to  alter  the  law  on  that 
22 
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subject.  Three  years  after  this,  the  prison  bounds  Act  was 
passad,  and  it  hardly  can  be  supposed  that  by  it,  it  was  in- 
tended to  subject  those  who  might  become  Uable,  under  its 
operation,  to  all  those  evils  from  which  bail  had  been  so  re- 
cently relieved.  I  have  before  said  that  many  inconveniences 
would  result  from  the  practice  for  which  the  plainliflF  con- 
tends. Arguments  ab  inconvenienti  are  not  proper  to  be  ad- 
dressed to  a  Court,  where  the  law  is  plain.  But  where  the 
law  is  silent,  and  for  the  first  time  we  are  to  prescribe  a  rule 
of  practice,  they  are  entitled  to  great  weight.  An  action,  I 
suppose,  would  lie  on  the  bond,  at  any  time  within  20  years. 
It  appears  from  the  pleadings  that  8  years  have  elapsed  since 
there  was  a  breach  of  the  condition  of  the  bond  in  this  case. 
In  the  mean  time  the  original  defendants  may  have  died  or 
removed  to  some  remote  State.  How  can  these  defendants 
now  contest  Tobin  &  Allen's  demand  against  their  princi- 

Sal  ?  There  may  have  been  a  discount,  which  would  have 
efeated  the  action,  but  of  which  they  may  be  entirely  igno- 
rant, or  unable  now  to  prove  it.  The  action  may  as  well 
have  been  slander  or  trespass,  or  other  tort,  of  the  circum- 
stances attending  which,  the  securities  know  nothing,  and 
can  make  no  available  defence ;  when,  perhaps,  if  the  plain- 
tifis  had  gone  on  with  their  action,  the  defendant  might  have 
made  a  successful  defence.  The  question  whether  any  debt 
is  due  or  any  damages  have  been  sustained,  should  properly 
be  litigated  between  the  original  paities.  He  who  has  b^ 
come  collaterally  liable,  should  be  held  answerable  for  the 
debt  or  damages  when  ascertained,  by  a  decision  in  favor  of 
the  plaintiff;  but  not  until  then.  I  think,  therefore,  the  de- 
murrer was  properly  overruled,  and  the  motion  is  dismissed. 
Richardson,  J.  O'Neall,  J.  Wardlaw,  J.  Frost,  J.  and 
Withers,  J.  concurred. 
Motion  refused. 


The  administrator  of  O.  J.  Williams  v.  E.  W.  Ferry. 

The  Statute  of  Limitations  may  be  objected  to  the  defendant's  diacotrnt,  ore  ie- 
1MJ,  at  the  tnal-^Vide  TtmibuU  v.  Sbrokecker,  4  McC.  411. 

Before  Mr.  Justice  O'Neall,  at  Edgefield,  Fail  Term,  1847. 

This  was  a  sum.  pro.  to  recover  money  belonging  to  the 
plaintiff's  intestate,  received  by  the  defendant  in  1843  or  '4 
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The  defendant  would  have  set  up  a  discount  for  a  sum  of 
money  previously  received  by  the  plaintiflF,  belonging  to  him. 
To  the  allowance  of  this  discount,  the  plaintiffs,  at  the  trial, 
presented  the  objection  that  it  was  barred  by  the  statute  of 
limitations.  More  than  four  years  had  passed  from  the  re* 
ceipt  of  the  money  to  the  bringing  of  this  action. 

The  Presiding  Judge  says:  I  thought  I  was  bound  to 
allow  the  objection.  There  never  has  been  any  practice, 
with  which  I  am  acquainted,  which  requires  pleading  to  a 
discount  There  is  an  old  case  which,  if  I  remember  right, 
permits  objections,  and  particularly  the  statute  of  limitations, 
to  be  presented  ore  tenus.  There  was  nothing  like  mutual 
accounts  in  the  case,  nor  was  there  any  evidence  that  the 
money  received  by  defendant  was  in  payment  of  that  pre- 
viously received  by  the  plaintiff's  intestate.  The  sums  were 
Dearly  though  not  quite  equal.  There  was  great  intimacy 
between  the  intestate  and  the  defendant ;  I  think  they  once 
vere  partners  in  buying  and  selling  negroes. 

The  decree  was  for  the  plaintiff. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
to  reverse  the  decree  of  his  Honor,  rejecting  the  discount  of 
the  defendant,  on  the  grounds  following,  viz : 

1.  That  the  discount  of  the  defendant  ought  to  have  been 
allowed,  because  to  the  said  discount  no  plea  of  the  statute 
of  limitations  or  notice  of  it  was  given  until  after  the  trial 
had  been  commenced,  and  because  the  bar  of  the  statute 
ought  not  to  have  been  applied.  On  the  grounds,  first  that 
there  were  mutual  accounts  between  the  parties,  and  sec- 
rnidly,  that  the  payment  to  the  defendant,  through  I'homas 
Bates,  in  1843  or  %  should,  under  the  circumstances,  have 
been  applied  as  a  credit  on  defendant's  demands. 

Griffin,  for  the  motion. 

Carroll,  contreu 

Per  Curiam,  In  this  case,  the  point  ruled  below,  that  the 
statute  of  limitations  might  be  objected  ore  tenus  to  the  de- 
fendant's discount,  seems  to  have  been  settled  in  Tumbull  v, 
Strokecker^  4  McC.  211.  The  other  questions  made  in  the 
case  need  no  comment.     The  motion  is  dismissed. 
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In  Trespass  quote  dausum  fregitj  the  pleas  of  the  general  imte,  and  of  i 
tenementitnij  may  be  pleaded  together. 

Where  the  general  issue  and  Hbervm  tenemenifum  are  both  pleaded,  the  trespaa*, 
which  Uberum  tenementvm,  if  pleaded  alone,  would  hare  admitted,  is  denied 
by  the  general  issue,  and  roust  be  proved  by  the  party  who  affirms  it. 
I 

Before  Mr.  Justice  O'Neall,  cU  Barnwdly  Fall  Term,  1847. 

This  was  an  action  of  trespass,  ouare  clausum  /regit,  to 
which  the  defendant  had  pleaded  the  general  issue  and  Ube- 
rum tenem>enium.  At  the  trial  the  defendant  moved  to  with- 
draw the  plea  of  liberum  tenementum.  The  Circuit  Judge 
thought  the  application  too  late,  and  refused  it. 

The  evidence  was,  that  the  plaintiff  was  clearing  within 
the  lines  to  which  he  claimed;  the  defendant  went  to  his 
negroes,  and  stopped  them,  and  told  them  he  wished  to  see 
their  master — he  was  making  his  clearing  too  near  to  his 
house.  This  was  the  trespass  proved.  The  title  to  the  lajid 
was  in  the  plaintiff— unless,  under  a  deed  from  Daniel  Bor- 
deaux to  Daniel  Miller  and  Jane  his  wife,  the  wife  of  the  de- 
fendant was  entitled  to  a  life  estate. 

That  deed  recites  that  a  covenant  had  been  entered  into 
by  Daniel  Bordeaux,  in  favor  of  Jane  McLewrath ;  that  not- 
withstanding a  sale,  under  execution,  of  the  land  of  her  late 
husband.  Robert  McLewrath,  the  said  Jane  shall  not  be  di- 
vested 01,  "  but  shall  continue  to  enjoy,  during  her  natural 
life,  quiet  and  peaceable  possession  of  the  plantation  on 
which  she  now  resides,  on  the  east  side  of  said  stream,''  (the 
Lower  Three  Runs,)  "together  with  the  house,  out-houses 
and  appurtenances  thereunto  belonging,  as  also  the  use  of  as 
much  land  on  the  east  side  of  said  stream,  during  her  natu- 
ral life,  as  she  may  for  her  own  individual  purpose  have  occa- 
sion to  cultivate,^  The  deed  then  goes  on  to  enlarge  the  cove- 
nant thus. recited,  as  follows :  "that  the  use,  possession,  occu- 
pation and  enjoyment  of  the  premises  aforesaid,"  &c.  "shall 
not  be  limited  to  the  lifetime  of  the  said  Jane,  as  the  deed 
sets  forth,  but  that  such  use,  possession,  occupancy,  and  en- 
joyment thereof  shall  be  extended  beyond  the  natural  life  of 
the  said  Jane  to  the  lifetime  of  the  children  of  the  said  Jane 
by  her  former  husband,  Robert  McLewrath,  (deceased)  Mar- 
ffaret  Thomson,  widow,  Elizabeth,  John,  Polly,  and  Char- 
lotte McLewrath,  as  also  to  the  children  of  the  said  Jane  by 
her  present  husband,  Daniel  Miller,  namely,  Cornelia  and 
Maria  Miller,  so  long  as  such  children  or  either  of  them  shall 
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survive,  and  collectively  or  individually  shall  choose  to  re- 
main in  the  occupancy^  enjoyment,  and  possession  of  the 
premises  aforesaid,  after  the  decease  of  the  said  Jane,  with 
as  much  land  adjoining  to  the  present  improved  plantatioUj 
and  buildings,  nelds,  and  settlement,  as  lie,  she,  or  they  at 
any  time  hereafter  may  wish  to  clear  and  cultivate,  in  addi- 
tion to  the  present  clearing,  for  his,  her,  or  their  own  plant- 
ing and  cultivating,  either  collectively  or  individually.  But 
it  is  not  understood,  nor  is  it  the  intent  and  meaning  of  these 
presents,  that  the  extension  granted  by  this  agreement,  be- 
yond the  natural  life  of  the  said  Jane,  shall  go  further  than 
what  relates  to  the  plantation,  house,  and  out-houses,  and 
other  improvements  on  the  said  plantation,  on  the  east  side  of 
the  stream  of  the  Lower  Three  Runs,  vnth  as  m^uch  land  ad- 
joining  to  the  present  settlement  as  the  children  of  the  said 
Jane  by  her  former  husband,  Robert  McLewrath,  (d^ased)  as 
also  by  her  present  husband,  DanielMiller,  during  their  and 
each  of  their  respective  lifetimes,  may  have  occasion  to  occupy 
for  cultivation,  with  as  much  timber  for  plantation  purposes 
as  may  be  necessary.  And  to  enjoy  the  privilege  otgrinding 
atthe  Grist  Mill,"  &c. 

The  land  in  dispute,  with  that  west  of  the  Three  Runs, 
was  sold  by  the  Sheriff  of  Barnwell  as  the  property  of  Daniel 
Bordeaux,  arid  purchased  bv  Angus  Patterson,  Esq.  There 
was  no  dispute  about  his  title,  further  than  the  burden  crea- 
ted by  the  covenant.  The  widow  of  Robert  McLewrath  is 
dead.  The  defendant's  wife,  her  youngest  child  by  Miller, 
is  the  only  one  of  her  children  now  on  the  land.  The  settle- 
ment at  the  execution  of  the  covenant  is  half  a  mile  from  the 
present  settlement  of  the  defendant.  The  defendant,  Jarrell, 
applied  to  Mr.  Patterson  to  buy  the  fee,  in  part,  of  the  land ; 
he  told  him  to  lay  off  as  much  as  he  wanted.  Ho  accord- 
ingly laid  off  about  300  acres,,  including  the  old  and  present 
settlement,  and  obtained  from  Mr.  Patterson,  at  a  small  price, 
a  release  of  his  interest.  The  residue  of  the  land  lying  east 
of  the  Three  Runs,  Mr.  Patterson  conveyed  to  the  plaintifl^ 
informing  him  of  the  claim  of  the  defendants,  it  any  they 
have. 

Mrs.  Jarrell  received  from  her  mother's  estate  a  negro  wo- 
man and  two  children.  For  her  husband,  with  that  force 
and  its  natural  increase,  the  Circuit  Judge  thought  the  land 
now  in  their  possession,  and  adjoining  the  old  settlement, 
was  abundant  both  for  cultivaticm  and  timber  for  plantation 
purposes ;  this  he,  however,  left  to  the  jury,  and  they  were 
Kdd  if  they  were  satisfied  that  the  defendants  had  land  enough 
for  the  purposes  mentioned  in  the  deed,  he  thought  the  de- 
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fendants  had  no  right  to  disturb  the  plaintiff  in  the  enjoyment 
of  the  land  in  his  possession.  They  were  also  told  that  the 
plea  of  liberum  tenementum  was  an  admission  of  the  tres- 
pass. The  extent  of  it  as  proved,  and  the  amount  of  dama- 
ges, was  for  them.  They  found  for  the  plaintiff  |;15  damages. 
The  defendant  appealed,  and  moved  the  Ck)urt  of  Appeals 
for  a  new  trial,  on  the  following  grounds: 

1.  Because  the  defendant,  having  pleaded  the  general  issue 
and  liberum  tenementum^  had  a  right,  upon  the  case  being 
called  for  trial,  to  withdraw  his  plea  of  liberum  tenementum^ 
and  go  to  trial  on  the  other  plea,  and  that  his  Honor  erred  in 
refusing  the  defendant's  motion  to  that  effect,  unless  the  plain- 
tiff would  consent. 

2.  Because  there  was  not  sufficient  evidence  of  a  trespass 
committed  by  the  defendant. 

3.  Because  the  plaintiff  did  not  prove  a  legal  title  in  him- 
self to  the  locus  in  quo. 

4.  Because  his  Honor  erred  in  charging  the  jury  that  the 
quantity  of  land  to  which  the  defendant  was  entitled,  was 
limited  and  restrained  by  the  circumstances  and  condition  of 
his  wife  at  the  time  of  her  mother's  death,  and  was  not  to  be 
elctended  or  increased  by  her  marriage,  or  the  gradual  im- 
provement of  the  condition  of  herself  and  husband  afterwards. 

6.  Because  his  Honor  erred  in  charging  the  jury  that  the 
defendant,  having  pleaded  liberum  tenementum^  the  plaintiff 
was  entitled  to  recover,  unless  the  defendant  had  a  perfect 
title  to  the  locus  in  quo,  whether  the  defendant  had  commit- 
ted any  trespass  there  or  not. 

6.  Because  it  is  submitted  that  the  defendant,  in  riffht  of 
his  wife,  has  a  life  estate,  under  the  deed  of  Daniel  Bordeaux, 
to  the  whole  of  the  land  described  in  that  deed. 

7.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Bauskett,  for  the  motion. 
Bellinger,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

The  decision  of  the  motion  made  in  this  case,  requires  us 
to  consider  only  the  5th  ground  of  appeal  The  defendant 
had  pleaded  the  general  issue  and  liberum  tenementum. 
The  Circuit  Judge  held  that  the  latter  plea  admitted  the 
fact  of  trespass,  so  that  if  under  it  the  defendant  failed  to 
show  a  title,  the  plaintiff  was  of  course  entitled  to  recover 
something,  and  the  jury,  assuming  the  fact  of  trespass,  could 
enquire  only  concerning  the  damages. 

If  liberum  tenementum  had  been  the  only  plea,  the  tres- 
pass would  have  been  admitted  (2  McC.  2SX) :  and  the  de- 
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fendant  would  have  had  the  right  to  hegin  and  reply  (1  N. 
and  McC.  356).  We  permit  the  defence  of  title  to  be  made 
under  the  general  issue  in  trespass  qtmre  clausum  fregit, 
(Rice's  Rep.  64;  1  Strob.  313,)  and  perhaps  this  right  is  the 
only  advantage  which  a  defendant  can  gain  by  pleading 
lib&rum  tenementum ;  this  he  loses  when  he  adds  the  gene- 
ral issue  (3  Chit.  Gen.  Prac.  874).  But  as  the  addition  of  the 
general  issue  thus  takes  an  advantage  from  the  defendant, 
so  it  is  effective  to  impose  a  burden  upon  the  plaintiff.  That 
which  liberum  ienementum^  if  pleaded  singly,  would  have 
admitted,  is  denied  by  the  general  issue,  and  must  be  estah- 
lished  by  the  party  who  affirms. 

The  question  whether  the  two  pleas  were  too  inconsistent 
to  stand  together,  was  proper  for  consideration  when  the 
leave  to  plead  double  was  granted :  but  grant  of  such  leave 
may  not  restrain  the  subsequent  exercise  of  discretion  by  the 
Court  as  to  the  rights  which  the  defendant  shall  have  under 
his  pleas,  and  considering  the  question  now,  this  Court  is  of 
opinion  that  under  the  Stat.  4  Anne,  c.  16,  these  pleas  may 
be  allowed.to  stand  together. 

In  granting  the  leave  contemplated  by  that  statute,  it  was 
formerly  the  practice  of  the  Common  Pleas  to  disallow  some 
pleas  which  were  inconsistent  to  be  pleaded  together:  the 
practice  of  the  King's  Bench  being  more  loose  (see  1  Sell.  Pr. 
299).  But  in  modern  practice,  as  many  grounds  of  defence 
as  may  be  thought  necessary  may  be  pleaded  together,  al- 
though they  may  appear  to  be  contradictory  or  inconsistent 
a  Steph.  Plead.  275;  1  Chit.  PL  542;  3  Chit.  Gen.  Prac.  736.) 
The  exceptions  recognized  are — 1.  That  matters  requiring 
different  trials  cannot  be  pleaded  together,  under  which  ex- 
ception difficulty  (not  felt  in  our  practice)  has  been  some- 
times felt  in  allowing  nul  tiel  record  to  be  pleaded  with  other 
pleas ;  2.  That  tender  cannot  be  pleaded  with  the  general  is- 
sue, the  former  containing  an  express  admission  on  the  rec- 
ord of  the  liability,  which  the  latter  denies ;  3.  Some  special 
instances  concerning  the  plea  of  alien  enemy,  actions  where 
the  king  is  a  party,  actions  on  penal  statutes,  and  writs  of 
error.  Under  the  new  practice  introduced  into  the  Courts  of 
Westminster  since  the  accession  of  William  the  fourth,  in- 
consistency of  pleas  is  not  at  all  regarded,  (3  Dowl.  564)  but 
the  object  of  those  Courts  in  interfering  with  pleas  is  usually 
to  prevent  the  same  defence  being  pleaded  in  different  forms, 
(3  DowL  133) :  although  now,  as  formerly,  the  discretion  of 
the  Court  will^  under  special  circumstances,  be  exercised  to 
prevent  imjust  embarrassment  by  different  pleas,  (13  Eaat. 
256;  3  Bing.  636;  4  Bing.  525). 
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In  our  practice  rum  (issumpsit  and  the  statute  of  limita- 
tions, non  est  fa/ctum  and  iufancy,  not  guilty  and  justifica- 
tion in  slander,  general  issue  and  license  in  trespass,  are 
amongst  many  other  familiar  instances  which  might  be 
mentioned,  of  inconsistent  pleas  allowed  to  stand  together. 
No  reason  is  perceived  why  justification  by  freehold  title 
should,  in  this  respect,  be  distinguished  from  other  justifica- 
tion in  trespass  (fuare  clausum  /regit. 

The  defence  specially  pleaded  by  the  plea  of  liberum  tene- 
mentum  may,  as  we  said  before,  be  shown  under  the  geneml 
issue  in  pur  practice — and  although  older  cases  raised  doubts 
on  the  subject,  the  case  of  Doold  v.  Kiffin^  7  Term,  350, 
shows  that  the  same  might  have  been  done  in  Englamd  be- 
fore the  late  niles  of  pleading  were  adopted  there.  Yet  as 
liberum  tenementum^  whilst  it  asserts  the  freehold  to  be  in 
the  defendant,  does  not  exclude  the  possibility  of  the  plain-' 
tifif's  being  possessed  of  the  premises  for  a  term  of  years,  and 
thus  leaves  the  plaintifi*  a  sufficient  implied  color,  it  is  in 
form  good  as  a  plea  by  way  of  confession  and  avoidance ; 
and  as  the  matter  which  it  alleges,  although  admissible  on 
the  general  issue,  is,  if  true,  matter  to  show  that  an  implied 
color  of  action  by  the  plaintiff  is  bad  in  law,  it  is  not  liable 
to  the  objection  of  amounting  only  to  the  general  issue  (1 
Chit.  PL  499 ;  Steph.  PI.  316\  It  contains  no  denial  of  what 
the  plaintiff  would  be  bouna  to  prove  in  the  first  instance  on 
the  general  issue,  for  it  admits  that  in  point  of  fact  the  plain- 
tiff may  have  been  in  possession  of  the  locus  in  quo,  which 
prima  facie  would  entitle  him  to  maintain  trespass  against 
all  the  world  but  the  rightful  owner,  and  then  it  alleges  mat- 
ter whereby  tlie  act  complained  of  is  shown  to  be  no  trespass. 
It  is  like  infancy  or  payment  in  assumpsit,  which  may  be 
pleaded  specially  although  they  may  be  given  in  evidence 
under  the  general  issue ;  and  as  either  of  these  may  stand 
with  the  general  issue,  so  may  it.  Like  every  plea  by  way 
of  confession  an^l  avoidance,  it  is  necessarily  inconsistent  with 
a  general  traverse ;  and  standing  alone,  it  is  an  admission  of 
all  traversable  matters  alleged  on  the  other  side,  which  are 
not  traversed  by  it,  as  every  good  pleading  is — ^but  no  more 
than  most  other  pleas,  does  it  make  (as  tender  does)  a  con- 
clusive admission,  which  another  plea  pleaded  with  it  may 
not  retract. 

No  doubt,  in  a  peculiar  case,  such  as  those  mentioned 
above,  where  the  discretion  of  the  Courts  in  England  has 
been  exercised,  our  Courts  would  interfere  to  prevent  unjust 
embarrassment  by  double  pleading:  but  this  was  no  such 
case,  and  we  think  that  the  defendant  ought  not  to  have 
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been  held  to  the  admission  of  a  fact  which  one  of  his  pleas 
confessed  but  the  other  denied. 

The  motion  for  a  new  trial  is  granted. 

Richardson,  J.  Evans,  J.  and  Withers,  J.  ccoicurred. 

Frost,  J.  I  concur  in  the  result ;  but  am  of  opinion  the 
^aintiff  should  be  nonsuited.  If  the  deed  from  Bordeaux  to 
Miller  and  wife  be  construed  as  a  mere  covenant,  it  is  a  chose 
in  action,  and  conveys  no  interest  in  the  land.  If  it  be  con- 
strued to  vest  in  the  children  of  Jane  Miller  any  interest  or 
estate,  (which  it  is  admitted  it  does)  they  must  take  an  es 
tate  for  life  in  the  plantation,  or  no  estate  at  all  in  the  land. 
An  estate  for  life  to  the  seven  children  of  Jane  Miller,  in  so 
much  of  the  Uind  as  they  may  severally  have  occasion  to 
cultivate — to  be  enlarged  or  diminished  in  quantity,  by  the 
verdict  of  a  jury,  as  the  necessity  or  ability  to  cultivate  more 
or  less  land  may  vary  with  time,  and  the  varying  circum- 
stances of  the  tenants,  is  void  for  uncertainty.  If  waste  be 
cammitted  by  any  of  them,  by  clearing  more  land  than  the 
deed  permits,  the  remedy  of  the  plaintiff,  who  is  the  rever- 
sioner, is  not  trespass,  but  an  action  on  the  case,  or  by  iu- 
jmiction  to  restrain  the  waste. 

O'Neall,  J.  dissenting.  In  this  case,  I  regret  that  it  should 
be  thought  necessary  to  send  it  back,  when,  as  I  understand, 
a  rery  large  majority  of  the  Comrt  are  entirely  satisfied  with 
every  thing,  except  the  instruction  that  "the  plea  of  liberum 
tmementum  was  an  admission  of  the  trespass."  The  jury, 
by  their  verdict,  have  shown  that  they  regarded  the  proof  of 
an  actual  trespass,  and  did  not  rest  on  the  technical  admis- 
sioo.  This  would  have  been  enough  to  sustain  .the  verdict 
But  the  instruction  was  in  the  very  words  of  our  own  cases, 
(1  N.  and  McC.  365,  2  McC.  226).  This  is  conceded.  It  is, 
howevw,  said,  that  as  the  defendant  had  also  pleaded  the 
genial  issue,  it  was  necessary  to  prove  the  trespaiss.  The 
pleading  presents  this  strange  state  of  inconsistency — ^the  gen- 
eral issue  says  for  the  defendant,  "I  deny  the  trespass;"  libe- 
rum  tenementum  says,  "I  admit  the  act  charged  as  a  tres- 
pass, but  as  the  land  was  mine,  it  was  no  trespass."  The 
deeisioQ  in  this  case  maintains  this  glaring  opposition  on  the 
record.  I  would  reconcile  them,  in  this  way — the  plea  of 
Uberum  tenementum,  as  the  last  plea,  admits  the  trespass, 
and  the  general  issue  qualifies  the  admission,  so  as  to  require 
proof  of  the  extent.  The  two  pleas,  however,  are  inconsis- 
tttit,  according  to  the  well  settled  practice  of  the  Common 
Picas  (1  Sell.  Pra.  299).  They  ought  not  to  be  allowed  to  be 
pleaded  together:  but  when  allow^,  the  defendant  ought  not 
to  have  a  double  advantage.  The  true  notion  is  stated  in  1 
23 
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Hill,  261 ;  the  Judge  there  speaking  of  the  general  issue  and 
justification  in  slander,  which  latter  plea  had  heen  specially 
allowed  to  the  defendant,  upon  the  condition  that  not  guilty 
should  remain  on  the  record,  said  "however  inconsistent  the 
two  pleas  were,  yet  the  defendant  had  been  permitted  to  jus- 
tify upon  the  condition  that  he  should  be  subject  to  the  disad- 
vantage of  having  both  pleas  upon  the  record,  and  he  could 
not,  after  consenting  to  the  condition,  and  taking  the  benefit 
which  he  desired  under  it,  be  allowed  to  get  rid  of  it."  So 
here,  I  would  say,  as  the  defendant  has  put  both  pleas  upon 
the  record,  he  ought  to  be  held,  by  liberum  tenementum^  to 
have  admitted  the  trespass :  but  still,  as  by  the  general  issue, 
he  required  proof  of  the  extent,  he  could  not  be  allowed  the 
benefit  of  the  reply,  which  he  otherwise  would  have  had,  if 
he  had  only  pleaded  liberum  tenementum. 
New  trial  granted. 


Executors  of  John  S.  Lott  v.  Henry  J.  Macon. 

After  the  plaintiff  had  closed  his  testimony  in  reply,  the  defendant  was  not  al- 
lowed to  examine  a  new  witness,  by  way  of  rejoinder,  as  to  what  plaintiff's 
witness  had  said  on  a  former  trial  of  the  same  cause — ^it  not  appearing  that 
the  testimony  proposed  to  be  offered  would  in  any  manner  rebut,  or  in  any 
degree  explain,  vary,  or  contradict  what  the  witness  had  said  on  the  present 
trial. 

Where  the  jury,  after  they  retired,  had,  without  the  knowledge  of  the  Court  or 
of  defendant's  counsel,  sent  for  certain  books  and  papers  which  had  been  re- 
ferred to  by  a  witness  in  the  cause,  although  nothing  appeared  in  the  tianssc- 
tion  indicating  any  design  of  unfairness,  or  which  the  Court  thought  ought  to 
a£fect  their  Terdict  in  that  particular  case,  yet  they  hdd  that  in  no  instance 
should  the  Sheriff  or  other  person  have  any  such  intercourse  with  the  jury, 
without  the  consent  of  the  presiding  Judge. 

Before  Mr.  Justice  Withers,  at  Chester^  Fall  Term^  1847. 

This  action  was  brought  on  a  note,  signed  by  defendant, 
in  favor  of  the  testator,  Lott,  on  the  10th  December,  1837, 
payable  at  one  day,  for  ^899  75,  which  was  credited  with 
|211  27  on  the  13th  April,  1838,  and  with  $203  09  on  the 
22d  October,  1840. 

Lott  was  a  cotton  merchant  in  Columbia,  and  dealt  in  his 
lifetime  with  the  defendant  in  that  character.  - 

The  defence  rested  upon  a  discount  and  plea  of  paymenL 
The  point  of  controversy  was,  whether  there  should  be  cred- 
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ked  on  the  note  the  sum  of  $631  66,  as  of  date  13th  April, 
1838,  the  same  being  part  of  net  proceeds  of  34  bales  (^  de- 
fendant's cotton,  received  by  Lott  at  the  said  date.  The 
whole  net  proceeds  were  $1,066  48.  The  plaintiffs  insisted 
that  Lott  had  properly  paid  the  amount  in  controversy  to  the 
keeper  of  the  lunatic  asylum  in  Columbia,  for  and  on  account 
of  defendant,  whose  lunatic  son  was  in  that  institution. 

It  was  not  accurately  established  how  long  the  lunatic  bad 
been  in  the  asylum,  though  B.  W.  Macon,  the  defendant's 
son,  and  examined  for  him,  said  that  his  lunatic  brother  had 
been  in  the  asylum  several  years ;  that  he  carried  him  there 
for  his  father  (the  defendant) ;  that  he  was  there  more  than 
three,  and  less  than  four  years ;  that  he  was  supported  by 
his  father  before  he  was  carried  to  the  asylum,  and  since ; 
that  his  father  was  responsible  for  his  maintenance  there; 
that  in  August,  1833,  he  had  paid  for  his  father  $78  on  that 
account,  and  $166  on  the  20th  December,  1834;  that  he 
thought  the  lunatic  left  the  asylum  in  the  fall  of  1837;  at 
any  rate,  he  was  not  there  in  January,  1838 ;  that  Parker, 
the  keeper  of  the  asylum,  had  frequently  applied  to  his  father 
for  payments  before  those  stated  were  made,  and  afterwards; 
but  he  knew  of  no  such  application  on  account  of  the  asylum 
since  January  8,  1838 :  this  bemg  the  date  of  a  note  from 
defendant  to  Lott,  in  which  he  told  Lott  he  would  be  down 
the  next  week.  On  the  margin  of  this  note,  the  witness,  R 
W.  Macon,  wrote  as  follows  (without  signature):  "Tell  Dr. 
P&rker  I  will  be  down  next  week." 

To  prove  the  appropriation  of  the  entire  proceeds  of  the  34 
bales  of  cotton,  the  plaintiffs  examined,  by  commission,  Chas. 
Swann,  who  had  been  clerk  and  book-keeper  for  Lott  in  1837 
and  1^8.  This  witness  referred  to  Lett's  books  as  illustra- 
ting his  statement,  by  the  pace,  and  said,  that  as  appeared  in 
his  hand-writing,  $313  66  of  the  $1,066  48  were  applied  to 
the  extinguishment  of  another  note  of  defendant's  that  Lott 
held:  that,  as  appeared  in  his  hand  writing  in  the  cash  book, 
und^  cTate  the  16th  April,  1838,  $631  66  were  paid  to  Harri- 
son, the  keeper  oi  the  lunatic  asylum,  for  the  defendant,  on 
account  of  his  lunatic  son  there ;  the  balance  of  the  $1,066 
48,  proceeds  of  the  34  bales  of  cotton,  to  wit,  $211  27,  was 
entered  as  a  credit  on  the  note  sued  upon.  This  witness 
added,  "  I  think  the  payment  of  $631  65  was  made  by  me 
to  Harrison."  This  witness  said  that  the  several  items  en- 
tered in  the  several  books,  showing  the  application  of  the 
$1,066  48,  were  in  his  hand^writing. 

As  a  circumstance  to  show  that  probably  the  defendant 
knew  o^  and  had  authorized,  the  payment  in  questioUi  to  the 
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asylum,  certain  facts  stated  by  defendant's  son  and  witness, 
B.  W.  Macon,  were  urged,  to  wit:  that  as  late  as  22d  Octo- 
ber, 1840,  after  the  alleged  pajrment  to  the  asylum,  the  wit- 
ness, as  the  representative  of  his  father,  looked  after  the  pro- 
ceeds of  twelve  bales  of  cotton  in  Lott's  hands  when  he  died, 
and  out  of  the  same  paid  a  balance  of  account  due  to  Lott, 
of  $147  50,  (dealmg  at  that  time  with  one  Kinsler,)  and  the 
rehiainder  of  the  proceeds  of  the  twelve  bales,  the  witness 
said  was  credited  (and  so  the  note  showed)  on  the  note  now 
sued  on,  to  wit :  $203  09,  of  date  22d  October,  1840.  The 
argiunent  was,  that  this  transaction,  being  considerably  pos- 
terior to  the  payment  to  the  asylum,  argued  a  knowledge  of 
such  payment,  and  an  authority  to  pay  it,  on  the  part  of  de- 
fendant— who,  if  he  did  not  investigate  affairs  directly,  did  so 
indirectly,  through  his  son.  ' 

The  Presiding  Judge  says :  This  will  enable  me  to  re- 
fer to  the  4th  ground  of  appeal.  I  merely  directed  the  atten- 
tion of  the  jury  to  the  matter  just  stated  and  referred  to  in 
the  said  ground,  as  one  among  the  circumstances  of  the  case 
to  be  considered  as  touching  the  question  whether  a  previous 
knowledge  and  authority  on  the  part  of  defendant,  should  be 
inferred  for  the  appropriation  of  the  money  to  the  asylum,  or 
whether  the  circumstance  in  question  would  warrant  the  be- 
lief that  such  application,  if  originally  unknown  and  made 
without  express  authority,  was  nevertheless  ratified  by  the 
defendant.  I  certainly  had  no  idea  of  expressing  any  opin- 
ion of  my  own  to  the  jury  as  to  the  degree  ci  weight  that  or 
any  other  circumstance  deserved. 

The  first  ground  of  appeal  is  founded,  I  think,  in  mistake. 
I  believe  it  will  be  found  that  the  commissioners  who  exam- 
ined Swann,  certify  in  writing  that  each  day-book  and  ledger, 
used  upon  the  trial  and  referred  to  by  Swann  in  his  deposi- 
tion, were  before  the  witness  on  occasion  of  his  examination, 
and  so  were  identified  as  those  to  which  he  referred. 

As  to  the  second  ground :  when  the  plaintiff  ha4  closed 
his  testimony,  in  reply,  the  defendant's  coimsel  desired  to 
put  a  witness  on  the  stand  to  prove  that  Swanii,  when  ex- 
amined in  open  court  on  a  former  trial  of  this  case,  ^^  did  not 
f)retend  that  Lott  had  any  written  authority  to  pay  to  the 
unatic  asylum."  The  court  enquired  if  the  counsel  mtended 
by  this  proceeding  to  attack  Swann's  credibility,  and  being 
answerea  in  the  negative,  refused  the  permission  asked — be- 
cause it  was  not  understood  how  the  defendant  could  have 
such  right  to  rejoin  to  the  plaintiff,  except  as  to  credibility  <»r 
new  matter,  ana  the  last  was  not  pretended.  Indeed,  Swann 
did  not,  on  this  occasion,  say  any  thing  about  express  au- 
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thority  to  Lott,  written  or  otherwise ;  so  there  would  not  have 
been  even  a  conflict  of  testimony. 

On  the  third  ground,  I  have  no  remark  to  make.  I  was 
not  called  upon  to  decide  any  thing  in  regard  to  it. 

So  I  perceive  nothing  in  the  fifth  ground  which  was  not 
in  the  province  of  tfie  jury.  I  told  them,  however,  for  the 
benefit  of  defendant,  that  whether  he  owed  the  asylum  or 
not,  Lott  had  no  right  to  apply  his  money  in  that  direction 
without  his  authority  or  consent  But  it  was  a  point  worth 
considering,  as,  if  he  owed  the  asylum  nothing,  it  was  far 
less  likely  that  he  would  authorize  or  acquiesce  in  the  pay- 
ment of  his  money  to  that  establishment. 

As  to  the  sixth  grouncl,  it  involves  onJy  the  entire  question 
before  the  jury. 

Touching  the  seventh,  I  have  only  to  remark  that  the  fore- 
man of  the  jury  stated  to  me  that  the  jury  had  sent  for  Lott's 
books,  which  had  been  used  on  the  trial,  and  referred  to  re- 
peatedly by  the  witness,  Swann. 

Of  course,  I  make  no  observation  on  the  last  ground. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds,  to  wit : 

1st.  Because  the  evidence  to  prove  the  payment  of  f  631 
66,  said  to  have  been  made  by  the  plaintiffs'  testator  to  the 
asylum,  for  the  defendant,  was  insufficient,  there  being  no 
proof  that  the  books  of  the  original  entries  produced  at  the 
trial  were  before  the  commissioners  who  examined  Charles 
Swann,  said  commissioners  having  only  certified  that  the 
ledgers  were  before  them. 

2d.  Because  the  court  refused  to  permit  the  defendant,  who 
had  pleaded  a  discount,  to  offer  any  evidence  in  reply  to  the 
plaintiffs'  testimony,  unless  he  would  confine  himself  in  such 
reply  to  such  testimony  as  Would  attack  the  character  of  plain- 
tiffs' witnesses. 

3d«  Because  it  was  affirmed  by  the  plaintiffs'  counsel,  in 
their  former  grounds  of  appeal,  and  also  in  the  commission 
issued  in  this  case  in  October  last,  that  the  defendant  had 
given  a  bond  to  the  asylum  for  the  support  of  his  son,  G.  H. 
llacon,  and  still  the  court  permitted  the  plaintiffs  to- give  parol 
evidence  to  establish  defendant's  liability  for  that  debt,  with- 
out any  notice  having  been  given  to  defendant  to  produce 
the  bond  which  was  said  to  have  been  surrenderea  to  de- 
fendant. 

4th.  Because  the  court  said  to  the  jury  that  B.  W.  Macon, 
having  been  present  and  taking  a  credit  on  the  note  for  tfie 
sum  of  $211  27,  and  not  then  claiming  a  credit  for  the  $631 
66,  the  balance  of  the  thirty-four  bales  cotton,  was  a  strong 
cucumstance  against  the  defendant. 
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6th.  Because  there  was  no  legal  proof  of  the  amount  of  the 
debt  due  the  asylum,  and  the  sum  paid  was  unreasonable 
for  the  time  G.  H.  Macon  was  there,  being  $766  66 ;  and  if 
the  defendant  had  been  liable,  the  debt  was  not  proved  as  it 
should  have  been  had  he  been  liable. 

6th.  Because  the  payment  made  to  the  asylum  should  not 
have  been  allowed  to  the  plaintiflf. 

7th.  Because  the  jury,  after  having  been  charged  with  the 
cause,  sent  for  and  received  into  their  room  certain  books  and 
papers,  without  the  knowledge  of  the  court  and  of  defend- 
ant's counsel. 

8th.  Because  the  course  pursued  by  the  plaintiffs  misled 
the  defendant ;  and  the  verdict  is  contrary  to  law  and  evi- 
dence. 

A.  W.  Thomson,  for  the  motion. 

The  Court  declined  hearing  argument  on  the  other  side. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

We  shall  not  discuss  the  question  whether  a  defendant, 
filing  a  discount,  may  not  offer  testimony  to  support  it,  in 
answer  to  that  which  the  plaintiff  adduces  to  attack  such 
discount ;  for  the  present  occasion  does  not  necessarily  give 
rise  to  that  question.  It  can  scarcely  be  said  that  the  real 
point  of  contest  was  upon  discount,  for  it  turned  rather  upon 
payment  or  satisfaction.  However  that  may  be,  the  matter 
of  the  second  ground  of  appeal  may  be  disposed  of  by  observ- 
ing that  there  was  nothing  in  the  testimony  proposed  to  be 
oflered  on  the  part  of  defendant,  by  way  of  rejoinder  to  the 
plaintiffs,  that  would  have  been  in  conflict,  or  would  have 
served  to  explain  or  weaken,  the  evidence  of  the  plaintiffs. 
They  relied  on  facts  proved  by  Swann  to  warrant  an  infer- 
ence by  the  jury  that  Lott  had  properly  paid  to  the  asylum 
the  sum  in  controversy — that  is,  by  authority  of  defendant, 
to  be  implied  from  circumstances.  In  the  deposition  of 
Swann,  he  did  not  "  pretend  that  Lott  had  any  written  au- 
thority to  pay  .to  the  lunatic  asylum."  The  testimony  pro- 
posed by  defendant  was,  that  when  this  same  witness  was 
examined,  in  person,  on  a  former  trial,  he  had  not  then  pre- 
tended to  any  such  written  authority.  It  is  not  perceived 
how  such  testimony  would  in  any  manner  rebut  what  the 
plaintiffs  had  adduced,  or  in  any  degree  explain,  vary^,  or 
contradict  what  their  witness  had  said  on  the  present  trial — 
or  how  it  would  advance  the  cause  of  defendant. 

It  may  be  proper,  perhaps,  to  make  a  remark  upon  the  sub- 
ject matter  of  the  3d  ground  of  appeal.  This  case  had  been 
once  before  tried  between  these  parties,  and  the  plaintiffs  ap- 
pealed. Among  other  grounds  taken  by  their  counsel,  one 
alleged  that  after  the  trial,  written  evidence  in  behalf  of  plain- 
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tiffs,  previously  unknown,  had  been  discovered,  to  wit^  that 
a  bond  had  been  given  by  the  defendant  to  the  Regents  of 
the  Lunatic  Asylum,  upon  which  Lott  had  been  defendant's 
surety  and  had  paid  the  debt  Now  the  complaint  is,  that 
this  shall  be  taken  as  an  acknowledgment  by  the  plaintiff 
that  they  had  such  a  paper,  and  therefore  that  they  were 
bound  to  produce  it,  to  prove  defendant's  liability  for  the  debt 
supposed  to  have  been  secured  by  it.  It  would,  perhaps,  be 
startling  to  hold  that  a  party  should  be  bound  by  every  thing 
stated  in  grounds  of  appeal,  as  being  admissions  in  the  cause. 
But  independent  of  this,  if  there  really  had  been  such  a  bond, 
the  defendant  must  have  known  it — if  he  had  satisfied  the 
debt,  then  he  had  the  bond,  and  might  have  produced  it — or 
tracing  it  to  the  possession  of  plaintiffs,  could  have  enforced  its 
production  by  them.  .  One  might  suppose  that  the  defendant 
could  scarcely  be  anxious  to  see  such  a  paper  as  that  described 
in  the  plaintiff's  ground  of  appeal,  for  it  must  have  utterly 
overthrown  his  defence — and  when  we  remember  that  the 
plaintiffs  had  every  motive  to  produce  such  a  paper,  if  they 
could,  it  is  out  of  the  question  to  suppose  that,  it  it  existed, 
it  was  within  their  power.  They  sued  upon  a  note,  and  for 
money  paid,  laid  out,  and  expended ;  and  therefore  it  cannot, 
of  course,  be  pretended  that  the  paper  in  question  constituted 
any  element  in  their  cause.  It  would  really  seem  that,  con- 
sidering the  necessary  effect  of  the  production  of  such  a  pa- 
per, the  surprise  which  the  defendant  alleges  he  endured  be- 
cause it  was  not  forthcoming,  should  have  been  rather  agree- 
able than  Q^erwise. 

No  poinflproper  for  adjudication  here  seem  to  arise  out  of 
the  4th,  6th  and  6th  grounds  of  appeal. 

The  7th  complains  that  the  jury,  after  they  retired,  sent 
for  certiedn  books  and  papers,  without  the  knowledge  of  the 
Court  or  of  defendant's  counsel. '  The  fact  in  regard  to  this 
matter,  as  stated  in  the  report,  is,  that  the  jury  sent  the  Sheriff 
for  and  obtained  the  books  kept  by  Lott,  in  his  lifetime,  to 
many  items  in  which  the  witness  Swann  had  referred.  This 
was  done  at  night,  after  the  adjourtiment  of  the  Court,  it  hav- 
ing been  agreed  that  the  verdict  should  be  received  the  next 
day.  Although  nothing  is  seen  in  the  transaction  stated 
which  ought  to  affect  the  verdict  in  this  particular  case,  or 
wears  the  appearance  of  any  design  of  unfairness,  yet  this 
Court  desires  it  to  be  understood  that  in  no  instance  should 
the  Sheriff  or.  other  person  have  any  such  intercourse  with 
the  jury  as  occurred  in  this  instance,  without  leave  of  the 
presiding  Judge. 


184  APPEALS  AT  LAW. 

B&ms  V.  Weathersbee. 

Upon  the  whole,  we  see  nothing  that  warrants  us  in  dis- 
turbing the  verdic^  and  the  motion  is  therefore  dismissed. 
The  whole  Court  concurred. 
Motion  dismissed. 


Sarah  Mims  et  al,  v.  John  Weathersbee, 

Plaintiff's  possession  on  a  tract  of  land,  part  of  which  defisndant  has  flowed  with 
wat^r  finom  his  mill-pond,  is,  by  constmction,  regarded  as  possession  of  the 
whole,  and  such  possession  is  sufficient  to  put  the  defendant  to  proof  to  justify 
his  act 

To  cover  land  with  water  gives  no  pedis  possessio,  showing  adverse  rig^t— 4t  is 
merely  an  easement,  not  inconsistent  with  title  in  another. 

AU  objections  to  a  party's  title  are  waived  by  one  who  attempts  to  show  title 
under  that  party's  ancestor;  and  afler  his  attempt  has  been  defeated  by  the 
vqpdict  of  a  jury,  it  Is  too  late  for  him  to  say  the  title  is  defective. 

Before  Mr.  Justice  O'Neall,  at  BcamweU,  FaU  Term,  1847. 

This  was  an  action  on  the  case  for  overflowing  the  plain- 
tifis'  land.  The  plaintiffs  produced  a  grant  to  Reuben  Rob- 
erts, dated  6th  June,  1786,  for  80  acres :  part  of  this  grant, 
twelve  acres  of  low  marsh  or  swamp,  was  covered  by  the 
defendant's  mill-pond.  The  plaintiffs  produced  and  proved 
a  deed  from  Lewis  Bates  and  wife  to  Thoma^^ims,  their 
ancestor,  for  the  80  acres  granted  to  Reuben  BMerts,  dated 
7th  November,  1837.  The  plaintiffs  are  the  widow  and 
children  of  Thomas  Mims,  who  died  in  '42  or  '43— he,  his 
widow  and  children,  have^  been  generally  in  possession  of 
the  land. 

In  '38,  Haley  Johnson,  who  then  owned  the  mill,  took  out 
a  grant  for  776  acres,  and  included  the  Reuben  Roberts  grant 
in  it.  The  ancestor  of  the  plaintiffs  was  present  at  that  sur- 
vey. Either  before  or  soOn  after,  he  covered  the  lands  in 
question  with  the  water  of  his  pond.  The  land  and  mill  of 
Haley  Johnson  was  sold  by  the  Sheriff,  in  the  case  of  Townr 
send,  Mendenhcdl  ^  Co.  v.  Haley  Johnson^  on  the  6th  June. 
1843,  and  purchased  by  Steedman  &  Merrit:  they  c(xiveyea 
to  the  defendant,  6th  June,  1846.  It  appeared,  that  about 
the  time  that  Johnson  flooded  the  land,  Mims  said  he  had 
let  him  have  some  land,  and  pointed  out  the  lane,  the  bound- 
ary now  claimed  for  the  defendant,  as  that  to  which  he  had 
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sold.  About  the  sale,  by  the  Sheriff,  he  said  to  other  wit- 
nesses he  should  lose  largely  by  Johnson,  and  in  particular- 
izing his  loss,  he  said  he  should  lose  the  price  of  the  land  he 
had  let  him  have :  one  of  the  witnesses  asked  him  if  there 
were  no  chance  for  him  to  save  himself— he  said  there  was 
none — his  wife  had  not  relinquished  her  dower,  and  should 
not.  To  another  witness  he  said  he  had  made  rights  for  the 
land  to  Johnson — he  was  sorry  for  it,  and  would  not  do  it 
again  if  he  had  it  in  his  power.  To  another  witness  he  com- 
plained of  his  loss,  and  showed  the  corner.  It  appeared,  too, 
that  the  plaintiffs  had  in  their  possession  a  deed  uom  Haley 
Johnson  to  Thomas  Mims  for  8  acres  of  land,  to  dam  and 

Snd  upon.  To  this  testimony  was,  however,  opposed  the 
lowing  facts:  To  Mr.  Jowers,  Mims,  just  after  the  Sheriff's 
sale,  said  if  he  had  known  Johnson's  land  was  to  be  sold,  he 
would  have  attended,  and  forbid  the  sale.  A  Mr.  Bell  proved 
that  he  heard  a  conversation  between  Johnson  and  Mims,  in 
which  Johnson  spoke  of  drawing  off  his  water — Mims  ob- 
jected— ^Johnson  said  he  would  not  draw  off  the  water  until 
after  frost — Mims  told  him  if  he  did,  he  shotdd  never  back 
the  water  on  his  land  again. 

About  the  time  of  the  defendant's  purchase,  when  he  was 
in  the  act  of  repairing  the  dam,  Mrs.  Mims  gave  him  notice 
not  to  raise  the  water  on  the  land.    He,  however,  did  so. 

Johnson,  the  former  owner  of  the  mill,  is  alive,  in  an  ad- 
joining State — ^he  had  been  at  Barnwell  since  this  suit,  and 
the  plaintiffs  would  have  given  in  evidence  his  statement, 
since  the  «ale,  that  Mims  never  executed  titles  to  him :  but 
the  defendant  objected  to  the  proof,  and  it  was  excluded. 

The  erection  of  the  mill-dam,  and  the  consequent  flooding 
of  the  land,  had  rendered,  some  of  the  witnesses  said,  the 
plaintiff^s  place  unhealthy.  Dr.  Haigood,  however,  said  the 
effect  of  a  pond,  in  that  respect,  was  very  doubtful,  and  he 
thought  the  covering  of  such  land  as  that  of  the  plaintiff  was 
of  more  benefit  than  injury  to  health.  The  land,  it  was 
proved,  was  worth  very  little. 

The  Presiding  Judge  says :  The  jury  were  instructed 
that  the  plaintiffs'  title  to  the  land  was  sufficiently  shown, 
by  the  adduction  of  the  grant  to  Roberts,  and  the  deed  from 
Siates  to  their  ancestor,  with  possession.  If  this  had,'  how- 
ever, been  insufficient,  the  defendant's  proof  showed  that  his 
title,  if  any  he  had,  was  derived  from  their  ancestor,  and 
theiefore  there  could  be  no  reason  to  question  the  plaintiffis* 
title  in  such  a  case  as  this. 

If  I  did  not  in  terms  say,  that  the  grant  to  Johnson  could 
not  avail  the  defendimt,  I  certainly  in  substance  so  charged 
24 
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and  ruled,  when  I  said  to  the  jury  that  the  defendant's  de- 
fence rested  upon  the  question  whether  he  had  shown  such 
facts  as  would  create  a  presumption  that  Mims  had  execu- 
ted a  deed  to  Haley  Johnson.  This  question  was  fully  and 
fairly  submitted  to  the  jury.  They  found  for  the  plaintiffs 
$16  damages. 

The  defendant  appealed,  on  the  grounds  following: 

1.  Because  the  plaintiffs  did  not  prove  either  sufficient  title 
or  Dossession  to  the  land  in  question,  to  maintain  the  action. 

2.  Because  the  defendant  showed  a  right  to  overflow  the 
land  in  question,  the  proof  being  ample  and  full  that  Haley 
Johnson  and  Thomas  Mims  (of  whom  plaintiffs  are  the  heirs 
at  law,)  had  exchanged  lands,  and  that  said  Thomas  Mims 
had  executed  a  deed  to  that  effect. 

3.  Because  no  damages  were  proved. 

4.  Because  his  Honor  erred  in  not  charging  the  jury  on 
the  question  whether  the  defendant's  legal  title  to  the  land 
under  the  grant  to  Haley  Johnson  (which  covered  the  very 
land  overflowed)  did  or  did  not  constitute  a  bar  to  the  recov- 
ery of  the  plaintiffs,  who  failed  to  prove  their  title. 

6.  Because  his  Honor  orred  in  not  charging  that  the  de- 
fendant's leeal  title  to  the  land  imder  the  grant  to  Haley 
Johnson  (which  covered  the  very  land  overflowed)  was  a 
bar  to  the  plaintiffs'  recovery. 

6.  Because  the  verdict  was  contrary  to  evidence. 

7.  Because  the  verdict  was  contrary  to  law. 
Bellinger,  for  the  motion. 

A.  P.  Aldrich,  contra, 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  possession  of  the  plaintiffs  on  the  tract  of  which  the 
ground  covered  by  the  defendant's  mill-pond  was  part,  by 
construction  is  regarded  as  possession  of  the  whole,  and  there 
is  no  doubt  that  such  a  possession  was  enough  to  put  the 
defendant  to  proof  to  justify  his  act.  Indeed  the  ancestor  of 
the  plaintiffs  had  at  one  time  the  possession  of  a  field  on  the 
eighty  acre  tract  granted  to  Roberts,  and  cultivated  it  for 
many  years ;  when  he  ceased  the  cultivation,  did  not  appear. 
But  there  was  no  subsequent  cultivation  on  the  land  by  John- 
son, or  any  one  under  him.  The  only  thing  which  was 
done,  was  to  flood  the  land  with  water.  This  was  no  pedis 
possessioy  evidencing  adverse  right — it  was  merely  an  ease- 
ment, not  inconsistent  with  the  title  in  another.  Looking  at 
these  facts,  there  is  no  pretence  that  the  plaintiffs'  possession, 
prima  faeiey  was  not  enough  for  the  maintenance  of  Aeir 
action.     When  they,  however,  in  addition  to  their  posses- 
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sion,  showed  the  grant  to  Roberts,  and  the  deed  from  Bates 
and  wife,  purporting  to  convey  that  grant,  they  showed 
enough  to  defeat  the  adverse  title  set  up  by  the  defendant, 
under  the  junior  grant.  For  that  grant,  for  so  much  of  the 
land  as  was  covered  by  the  grant  to  Roberts,  was  void.  But 
all  objections  to  the  plaintiffs'  title  were  waived  by  the  at- 
tempt of  the  defendant  to  show  title  under  their  ancestor. 
This  he  failed  to  do  to  the  satisfaction  of  the  jury,  and  it  is 
now  too  late  to  say  that  the  plaintifis'  title  was  defective. 
The  whole  Court  concurred. 

Motion  dismissed. 


/.  B.  Goudelock  v.  Z.  Massey. 

In  trespass  to  try  title,  where  the  pretended  real  owner  of  the  land  is  let  in,  un- 
der the  rule  of  Court,  to  defend  the  title  of  the  defendant  as  his  tenant,  and^ 
where  the  tenant  himself  could  not,  under  the  prooij  dispute  or  resist  the  plain- 
tiff's title,  it  is  sufficient  to  entitle  the  plaintiff  to  a  verdict,  if  he  show  that  the 
pfctended  landlord  is  not  now  the  true  owner  of  the  land. 

Before  Mr.  Justice  Withers,  at  York,  Fall  Term,  1847. 

This  was  an  action  of  trespass  to  try  title  against  the  de- 
fendant, Zachariah  Massey.  The  land  in  dispute  had  been 
sold  as  the  property  of  defendant,  under  a  judgment  and  ^. 
fa.  of  the  plaintiff  against  him,  and  bought  by  the  plainti^ 
who  received  from  the  Sheriff  a  conveyance.  J.  McCool  was 
permitted,  by  order  of  the  Court,  to  come  in  and  defend  the 
title  of  Massey  as  his  tenant,  and  McCool  produced  a  grant 
and  regular  chain  of  paper  title,  covering  the  land.  In  reply 
to  this,  the  plaintiff  established  that  the  land  in  question  had 
been  sold  and  conveyed  by  the  Sheriff  to  Dr.  Wm.  McGowan 
sometime  in  1832,  as  the  property  of  J.  McCool,  under  a  judg- 
ment and  execution  against  him.  In  1838,  Massey,  the  de- 
fendant, executed  a  note  to  McGowan  for  $75,  with  one  Yar- 
borough  as  security,  and  in  consideration  thereof,  McGowaa 
assigned  to  them  his  title  to  the  land,  and  his  judgment 
against  McCool.  So  that  the  legal  title  to  the  land  in  dis- 
pute was  in  fact  in  McGowan,  and  out  of  McCooL 

The  CiBcuiT  Judge  ruled,  that  to  entitle  the  plaintiff  to 
a  verdict  in  this  case,  where  McCool  had  been  let  in  to  de- 
fend the  title  of  Massey  as  his  tenant,  and  where  Mcissey, 
under  the  proof,  could  not  dispute  or  resist  the  plaintiff's  title^ 
it  was  enough  for  the  plaintiff  to  show,  as  he  did,  that  McGooI 
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was  not  now  the  owner  of  the  land,  no  matter  who  might 
be.    Yerdict  for  the  plaintiff. 

The  defendant,  James  A.  McCool,  moved  the  Court  of  Ap- 
peals to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  fol- 
lowing grounds : 

1.  Because,  it  is  respectfully  submitted,  his  Honor  erred 
in  charging  the  jury  that  the  plaintiff  was  npt  bound,  in  re- 
ply to  James  A.  McCooPs  title^  to  show  title  in  Massey. 

2.  Because  the  verdict  was  contrary  to  law  and  evidence. 
WiTHERSPOON,  for  the  motion. 

Williams,  contra. 

Richardson,  J.  deUvered  the  opinion  of  the  Court. 

McCool  was  made  a  defendant,  under  the  following  rule 
of  Court  (see  72d  rule) :  "When  a  tenant  is  sued  for  land,  of 
which  he  is  in  possession,  the  real  owner  may  enter  himself 
on  the  proceeding,  as  the  defendant  in  the  suit,  and  shall  be 
entitled  to  make  such  defence,  as  if  he  had  been  the  original 
defendant  in  the  action."  This  rule  seems  broad  enough  in 
favor  of  the  landlord.  But  in  Crosby  v.  Floyd,  2  Bail.  116, 
the  landlord  was  held  not  entitled  to  the  privileges  of  an 
original  defendant — nor  the  plaintiff  driven  to  the  necessity 
of  showing  other  evidence  than  would  have  entitled  him  to 
recover  against  the  original  defendant,  until  the  landlord 
shows  paramount  title  in  himself. 

In  the  present  case,  the  landlord  McCool  proved,  prima 
fade,  a  paramount  title ;  but  Goudelock  showed  the  convey- 
ance of  that  title  to  McGowan. 

This  put  McCooPs  title  out  of  the  question,  unless  we  al- 
low him  the  privileges  of  an  original  defendant,  and  greater 
privileges  than  those  of  Massey  himself— for  Massey  could 
not  show  a  better  title  in  McGowan,  and  so  defeat  his  own 
title  to  Goudelock.  But  the  Sheriff's  title  is  the  same  as 
Massey's  quit  claim  title — t.  e.  Massey  cannot  aver  against 
it,  or  prove  it  bad.  This  is  the  proper  legal  position  of  Mas- 
sey to  Goudelock,  and  constitutes  the  foundation  law  of  their 
case — i.  c  excludmg  the  landlord  McCool* 

The  only  doubt  is  one  of  technical  law,  to  wit — that  inas- 
much as  Goudelock  proved  the  paramount  title  in  McGowan, 
has  he  not  put  his  own  case  out  of  Court?  at  the  same  time 
that  he  defeated  McCool's  title,  and  showed  him  to  have  been 
falsely  substituted,  under  the  rule  of  Court.  Then  I  ask,  is 
the  legal  position  of  Goudelock  and  Massey  altered  by  this 
technical  rule  just  noticed? 

Goudelock  was  driven,  by  the  introduction  of  McCool  into 
the  action,  to  defeat  his  title,  by  showing  it  transferred  to 
McGowan,  and  McCool's  title  merely  pretended.    It  would 


APPEALS  AT  LAW.  189 

Chuddock  v.  Massey. 

be  allowing  influence  to  the  technical  rule  beyond  its  reason 
or  object,  to  say  that  after  McCooPs  mere  pretence  of  title  has 
been  entirely  defeated,  that  the  cause  of  such  defeat — f .  e.  the 
resort  to  McGowan's  title  being  forced  upon  Goudelock,  shall 
enure  to  the  advantage  of  Massey,  when  his  title  belongs  to 
Goudelock.  It  is  clear  that  McGowan's  title  cannot  enure  to 
the  advantage  of  McCool ;  because,  by  the  terms  of  the  rule, 
none  but  the  real  owner  c€m  enter  himself  on  the  record  and 
defend  the  case.  And  if  McGowan's  title  can  enure  to  Mas- 
sey,  you  encourage  a  conspiracy  against  Goudelock  by  Mas- 
sey,  and  any  pretended  landlord.     The  motion  is  dismissed. 

O'Neall,  J.  Evans,  J.  and  Withers,  J.  concurred. 

Wardlaw,  J.  In  this  case,  there  was  no  evidence  that 
Masaey  was  McCool's  tenant :  and  upon  this  ground  only  I 
conceive  the  case  may  be  decided.  tFpon  a  proper  occasion 
I  will  consider  the  extent  of  the  rights  which  a  landlord  may 
have  who  comes  in  pronperly  to  defend  under  the  rule  of  Court. 
The  sale  by  a  Sheriff,  under  execution  against  the  tenant, 
and  the  estoppel  thence  arising,  create  in  such  a  case  a  diffi- 
culty, which  is  not  met  in  other  cases,  where  a  landlord  comes 
in  to  defend  a  tenant  who  has  been  sued.  But  I  hardly  sup- 
pose that  in  any  case  it  would  be  held  that  where  a  lease 
and  the  expiration  of  the  term  have  been  clearly  shown,  a 
purchaser,  under  execution  against  the  tenant,  should  be  al- 
lowed, although  the  landlord  came  in  to  defend,  to  turn  the 
landlord  out  of  possession,  and  so  drive  him  to  an  action  of 
trespass  to  try  titles  against  such  purchaser,  perhaps  an  in- 
solvent person.  In  such  action  by  the  landlord  against  the 
purchaser,  proof  that  the  latter  entered  under  the  tenant,  whe- 
ther by  purchase  from  a  Sheriff  or  otherwise,  would  estop 
the  purchaser  from  denying  the  landlord's  title — otherwise  it 
would  be  very  dangerous  for  any  one  to  demise  land  if  there 
was  any  flaw  in  his  title  to  it.  The  same  proof  ought  to 
suffice  tor  the  landlord,  to  prevent  the  purchaser  recovering 
in  the  action  against  the  tenant,  after  the  landlord  has  been 
admitted  to  come  in  to  prevent  circuity  of  action,  and  has 
shown,  that  by  expiration  of  the  term,  his  tenant,  and  all 
claiming  under  the  tenant,  have  been  deprived  of  the  right 
to  possession.  Such  proof  ought  to  be  'tlear,  independent  of 
any  admissions  of  the  tenant  subsequent  to  the  lien  of  the 
juagment  under  which  the  purchaser  holds — ^but  danger  of 
collusion  should  no  more  afl^ct  the  rights  of  the  landlord  af- 
ter the  truth  be  shown,  than  danger  of  fraudulent  convey- 
ances would  affect  the  rights  of  one  who  bona  fide  received 
from  a  debtor  a  conveyance  of  the  debtor's  lana,  upon  judg- 
ment rendered. 
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Joseph  Lawton  v.  Samuel  O.  Bowman^  administrator  of 
R,  Botpman. 

The  nine  months  after  the  decease  of  ^e  debtor,  during  which,  by  the  Act  of 
1789,  the  creditor  is  prohibited  from  suing,  must  be  computed  as  additional 
to  the  four  years  within  which,  by  the  Act  of  1713,  the  creditor  is  required 
to  sue. 

Before  Mr.   Justice  Wardlaw,  cU  Sfimterj  July  Extra 
Court,  1847. 

Assumpsit  on  note — plea  of  statute  of  limitations — replica- 
tion that  maker  of  note  died  about  two  years  after  it  be^^ame 
due,  and  that  suit  was  brought  within  four  years  and  nine 
months  after  action  accrued. 

Demurrer  to  BjepHcaZiofn. 
Demurrer  overruled  by  the  Court. 

The  defendant  moved  the  Court  of  Appeals  to  reverse  the 
decision  of  the  presiding  Judge  in  this  case,  on  the  ground 
that  his  Honor  ought  to  have  sustained  the  demurrer — the 
death  of  the  maker  of  the  note  happening  about  two  years 
after  it  fell  due  being  no  sufficient  cause  why  the  statute  of 
limitations  should  be  suspended  for  nine  months,  and  that 
time  should  be  added  to  the  four  years  limited  by  Uie  statute. 

William  Haynesworth,  for  the  motion. 

J.  S.  G.  Richardson,  amtra.  The  question  is — shall 
Whighiman  v.  Chowler  and  Moses  v,  Jones,  2  N.  and  McC. 
259,  be  overruled  ?  '  The  first  of  these  cases  was  decided  in 
1808,  near  forty  years  ago.  For  proof  that  they  have  ever 
since  been  unquestioned  and  considered  as  unquestionable, 
it  is  only  necessary  to  refer  to  a  few  cases.  In  Mcks  v.  Mar- 
tindale,  Harp.  136,  decided  in  1824,  the  point  decided  in  Mo- 
ses V,  Jones,  seems  to  have  been  conceded  in  argument  by 
counsel,  and  was  considered  as  law  by  the  Court.  In  Mo 
CuUough  V.  Speed,  3  McC.  457,  the  same  case  is  referred  to 
by  Judge  Nott  as  settled  law :  and  in  Wilks  v.  Robinson,  3 
Rich.  182,  decided  in  1832,  Judge  Earle  ruled  in  conformity 
to  it  on  the  circuit,  and  his  decision  was  not  questioned.  Af- 
ter a  decision  has  been  treated  for  forty  years  as  having  set- 
tled the  law,  and  hundreds  of  cases  have  been  decided  on  its 
authority,  it  is  submitted  that  it  is  too  late  to  overrule  it,  un- 
less it  be  clearly  shown  not  only  that  it  is  wrong,  but  that  it 
is  absurd.  Omnis  innovatio  plus  novitate  perturbaty  quam 
utilitate  prodest.    Broom.  Leg.  Max.  61. 
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It  is  supposed  that  Moses  v.  Jones  violates  ft  rule  of  law  to 
which  there  is  no  exception,  to  wit — that  after  the  statute  of 
limitations  has  once  began  to  operate,  nothing  can  suspend 
it.  But  this  is  a  mistake.  The  statute  is  suspended  by 
war.—  WaU  v.  Robinson^  2  N.  and  McC.  498.  The  insolv- 
ent  debtors'  Act,  and  infancy,  under  the  Act  of  1824,  suspend 
it.  These  instances  are  enough  to  show  that  the  rule  in  Mo- 
ses V.  Jones  is  not  an  anomalous  one. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  Act  of  1712  nrovides  that  "all  actions  of  account,  &c. 
shall  be  commencea  and  sued  within  four  years  next  after 
the  cause  of  such  actions  or  suits,  and  not  after."  The  Act 
of  1789  declares  that  "no  action  shall  be  commenced  against 
any  executor  or  administrator  for  the  recovery  of  the  debts 
due  by  the  testator  or  intestate,  until  nine  months  after  such 
testator  or  intestate's  death."  The  question  presented  by  the 
demurrer  is,  whether  the  nine  months,  after  the  decease  of 
the  debtor,  during  which,  by  the  Act  of  1789,  the  creditor  is 
prohibited  to  sue,  shall  be  computed  as  part  of  the  four  years 
within  which,  by  the  Act  of  1712,  the  creditor  is  required  to 
sue.  The  limitation  of  actions  operates  as  a  penalty  against 
delay,  by  depriving  the  creditor  of  an  action  tor  the  recovery 
of  his  demand,  if  he  does  not  bring  suit  within  the  time  pre- 
scribed. Ifrthe  nine  months  are  computed  as  part  of  the  four 
years,  the  effect  of  that  construction  would  be  to  impose  a 
penalty  for  not  having  done  an  act  within  a  prescribed  time, 
when,  during  a  part  of  the  time,  the  performance  of  the  act 
was  prohibited.  If  to  an  action  against  an  administrator  it 
should  be  pleaded  that  the  cause  of  action  accrued  to  the 
plaintiff  more  than  four  years  before  actioh  brought,  and  the 
plaintiff  should  reply  that  the  cause  of  action  accrued  on  a 
day  stated,  and  that  three  years  and  four  months  after  the 
saM  day  the  intestate  died,  and  the  plaintiff  was  then  pro- 
hibited from  bringing  his  action  for  the  space  of  nine  months 
after  the  intestate's  death--~on  demurrer  to  this  replication, 
the  Court  could  not  give  judgment  for  the  defendant  on  the 
plea,  without  holding  the  plaintiff  under  an  obligation  to  do 
what,  by  law,  he  could  not  do.  A  distinction  is  taken,  in 
argument,  between  the  case  supposed  and  the  case  made, 
that  the  intestate  died  about  two  years  after  the  note  became 
due.  But  it  can  make  no  difference  at  what  time,  during 
the  four  years,  the  intestate  may  die,  and  the  prohibition  to 
sue  be  interposed.  The  limitation  of  suits  is  intended  to  pre- 
vent delay — and  in  the  construction  of  the  Acts,  the  Courts 
have  recognized  that  principle.  An  alien  enemy  is  not  barred 
by  die  statute,  because  he  cannot  sue — nor  can  a  defendant, 
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who  may  be  out  of  the  jurisdiction  when  the  cause  of  action 
accrues,  plead  the  statute,  because  he  could  not  be  sued.  And 
if  a  suit  be  abated  by  the  death  of  the  plaintiff,  after  the  statu- 
tory period  has  expired,  the  action  may  be  revived,  in  a  rea- 
sonable time,  because  there  has  been  no  laches  of  the  plain- 
tiff. •  Neither  can  the  plaintiff  be  charged  with  Uiches  or  delay 
for  not  proceeding  during  the  time  when  he  is  prohibited  from 
suing.  If  the  law  requires  an  act  to  be  done  within  a  pre- 
scribed time,  the  whole  time  is  allowed  to  do  it  in. — Black' 
wdl  V,  WUsan,  2  Rich.  322.  If  a  sufficient  excuse  for  non- 
performance within  the  prescribed  time  be  alleged,  it  cannot 
be  obviated  by  proof,  that  the  act  may  have  been  performed 
before  the  matter  of  excuse  occurred.  And  by  analogy,  when 
the  plaintiff  relies  on  the  prohibition  to  sue  for  nine  months 
during  the  four  years,  the  expiration  of  which  is  objected  to 
his  recovery,  it  is  no  sufficient  reply  that  he  may  have  sued 
at  some  time  during  the  three  years  and  three  months,  which 
would  remain  of  the  four  years,  after  deducting  the  9  months. 
If  it  were  allowed,  the  Act  of  1712  would  be  repealed,  so  far 
as  affected  actions  against  executors  and  administrators,  and 
the  creditor,  instead  of  being  allowed  the  full  term  of  four 
years,  within  which  he  might  bring  his  action,  would  be  re- 
stricted to  a  period  of  three  years  and  three  months,  within 
which  he  might  bring  suit.  The  two  Acts  should  be  so  con- 
strued as  to  avoid  any  conflict,  if  that  can  be  done  consis- 
tently with  the  purposes  they  were  designed  to  effect.  If 
the  nine  months  after  the  death  of  the  intestate  be  construed 
to  be  additional  to  the  four  years,  the  Acts  will  not  interfere 
with  each  other. 

Thus  much  has  been  adduced  in  the  vindication  of  the 
construction  of  the  Acts  adopted  by  the  Circuit  Judge,  for 
the  rule  is  already  established  by  authority  and  long  prac- 
tice. The  very  question  was  made  in  Moses  v,  Jmes,  execu- 
tor, 2  N.  and  McC.  259,  and  decided  as  it  was  in  this  case. 
In  Nicks  v.  MartindcUe,  Harp.  Rep.  136,  McCuilatigh  v^ 
Speedy  3  McC.  345,  and  Wilks,  administrator,  v,  RohinsoUy 
executor,  3  Rich.  182,  the  same  construction  has  been  af- 
firmed.    The  motion  is  refused. 

O'Neall,  J.  Evans,  J.  and  Withers,  J.  concurred. 

Wardlaw,  J.  I  concur  on  authority,  believing  the  result 
contrary  to  principle. 

Motion  refused. 
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Less  certainty  is  required  in  stating  the  subject  matter  of  an  executed  consider- 
ation, than  one  that  is  executory;  but  the  whole  consideration  of  the  delhad- 
ant's  contract  must  in  either  case  be  stated,  and  if  this  consist  of  several  things, 
and  especially  of  something  to  be  done  by  the  plaintiff,  none  can  be  omitted, 
unless  frivolous  or  void. 

A  party  who  endorses  his  name  upon  a  note  after  it  is  due,  cannot  be  held  to  be 
the  maker  or  drawer  of  the  note. 

Before  Mr,  Justice  Evans,  at  Sumter,  Fall  Term,  1847. 

This  was  Sura.  Pro.  brought  against  the  defendant,  under 
the  following  circumstances,  viz :  One  David  Garrett  made  a 
note  payable  to  one  R.  S.  Gerald,  or  bearer.  This  note,  after 
it  was  due,  was  transferred  to  the  plaintiff,  as  was  admitted, 
for  valuable  consideration.  At  the  time  of  the  transfer,  the 
defendant  wrote  his  name  on  the  back  of  the  note,  and  verb- 
ally agreed  to  be  responsible  for  the  amount  of  it.  Defend- 
ant told  the  plaintiff,  at  the  time,  he  must  sue  at  the  first 
Court,  which  he  agreed  to  do. 

The  Circuit  Judge  was  of  opinion,  as  the  defendant  was 
not  a  party  to  the  original  agreement,  that  he  could  not  be 
charged  as  maker :  his  writing  his  name  on  the  back  could 
not  make  him  a  joint  or  several  maker  of  a  note  already 
past  due. 

Nor  could  he  be  charged  as  a  drawer  of  a  bill  of  exchange 

?Lyable  at  sight,  because  no  demand  or  notice  was  proved, 
he  insolvency  of  the  maker  of  the  note  does  not  dispense 
with  demand  and  notice ;  but  in  this  case  it  was  not  clear 
that  he  was  insolvent.  The  Sheriff  said  D.  Garrett  was  a 
poor  man,  and  he  never  heard  he  was  worth  any  thing ;  but 
another  witness  said  he  was  an  overseer  at  the  time.  He 
had  horses  which  he  traded  as  his  own,  and  that  $20,  the 
amount  of  the  note,  might  have  been  made  out  of  him.  He 
was  also  of  opinion  that  the  defendant  could  not  be  charged 
as  guarantor,  as  the  plaintiff  had  not  sued  the  note,  as  he 
was  directed,  and  promised  to  do,  according  to  contract.  He 
did  sue  it  afterwards,  and  nothing  was  collected. 

He  decreed  for  defendant. 

The  plaintiff  appealed,  on  the  grounds — 

1.  Because  the  defendant  is  to  be  regarded  as  the  drawer 
of  the  note. 

2.  Because,  if  he  is  to  be  regarded  as  the  drawer  of  a  bill 
of  exchange,  demand  and  notice  were  not  necessary,  as  the 
drawee  (David  Garrett)  was  insolvent. 

J.  S.  O.  Richardson,  for  the  motion. 
M08B8,  contra, 
25 
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Withers,  J.  delivered  the  opinion  of  the  Court 

Upon  looking  into  the  record,  we  observe  that  the  plaintiff 
charges  the  defendant — 1st,  That  at  a  time  stated,  (May, 
1838,)  the  defendant,  in  consideration  of  a  .horse  sold  to  him 
bv  plamtiff,  transferred  the  note,  described  in  the  report,  to 
plaintiff,  in  part  payment — and,  for  the  consideration  stated, 
promised  to  pay  to  him  the  said  note,  in  case  the  plaintiff 
should  be  unable  to  collect  the  same  from  D.  Garrett,  the 
maker :  alleging  that  he  had  been  unable  to  collect,  and  so 
forth.  2d,  That  the  defendant  owes  the  plaintiff  twenty  dol- 
lars for  a  horse  sold,  &c.  3d.  Charging  defendant  as  the 
maker  of  the  note. 

It  will  be  observed,  from  the  report,  that  there  was  a  spe- 
cial contract  between  the  parties,  which  it  was  the  purpose 
of  the  plaintiff  to  set  forth  in  the  first  count.  A  material  in- 
gredient of  it  was,  that  he  should  sue  Garrett,  the  drawer  of 
the  note,  to  the  next  succeeding  Court.  This  was  not  done. 
Suppose,  then,  we  consider  Butler  to  be  a  guarantor ;  yet  he 
was  a  special  guarantor,  and  a  material  condition  upon  whidi 
his  liability  was  to  accrue  has  not  been  alleged  or  complied 
with,  or  explained  to  have  been  dispensed  with  or  to* have 
become  impossible.  No  difficulty  aiises  from  the  rule  that 
verbal  agreements  shall  not  be  admitted  to  vary  or  contra- 
dict a  written  undertaking;  for  besides  that  the  circumstan- 
ces of  the  case  exclude  that  question,  the  plaintiff  has  him- 
self undertaken  to  rely  upon  a  statement  of  the  special  parol 
agreement.  The  consideration  upon  which  the  liability  of 
the  defendant  rested  was  not  only  the  horse  delivered  to  him, 
but  the  further  act  of  the  plaintiff  in  suing  Garrett  to  the  next 
succeeding  term — so  that  there  was  an  ingredient  in  the  con- 
sideration for  the  defendant's  promise,  executory  on  the  part 
of  the  plaintiff.  It  has  been  urged  here  that  this  circum- 
stance was  immaterial,  as  there  was  proof  that  Garrett  was 
insolvent.  But  non  constcU  that  it  was  indifferent  to  Butler 
whether  Garrett  was  sued  to  the  next  term.  He  thought  it 
worth  while  to  stipulate  for  it,  and  tlie  plaintiff  promised. 

Less  certainty  is  required  in  stating  the  subject  matter  of 
an  executed  consideration  than  one  that  is  executory.  ( Vide 
Chitiy  PI.  1,  297.)  But  the  whole  consideration  of  the  de- 
fendant's contract  must  in  either  case  be  stated,  and  if  this 
consist  of  several  things,  and  especially  of  something  to  be 
done  by  the  plaintiff,  none  can  oe  omitted,  unless  frivolous 
or  void.  Admitting,  therefore,  that  Garrett  was  proved  to  be 
insolvent,  yet  the  plaintiff  would  fail  upon  his  first  count. 
Where  the  contract  was  stated  to  be  <<that  the  defendant 
should  deliver  to  the  plaintiff  all  his  tallow,  at  4  shillmgs 
per  8ton0|  and  that  proved,  was^  that  defendant  should  deliver 
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it  at  4  shillings  per  stone,  and  so  much  more  as  the  plaintiff 
paid  to  any  other  person,"  the  plaintiff  failed. — Churchiil 
V.  Wilkins,  1  T.  R.  447.  In  covenant  to  repair,  omitting  an 
exception  in  the  covenant  "of  fire  and  all  other  casualties," 
is  fatal  on  the  general  issue. 

It  is  not  necessary  to  say  any  thing  on  the  second  count 

3.  The  defendant  cannot  be  held  as  a  drawer  or  maker  of 
the  note.  His  name  was  endorsed  upon  it  after  it  was  due, 
and  he  could  not,  therefore,  have  promised  to  pay,  as  maker, 
according  to  its  terms.  He  was  no  party  to  the  note  at  its 
inception.  And  this  constitutes  a  glaring  distinction  between 
this  case  and  those  of  Stoney  v.  Beaubien^  2  McM.  313,  and 
of  Cockrell  v.  Millings  1  Strob.  444.  Where  a  party  merely 
puts  his  name  on  the  back  of  a  note  at  the  time  it  is  executed, 
and  doing  this  act  is  part  and  parcel  of  the  contract  wilh  the 
payee,  as  was  the  fact  in  the  two  cases  last  cited,  the  Court 
will  give  effect  to  the  obvious  intention  of  the  party  to  incur 
a  liability  to  pay  the  note,  in  any  form  which  the  law  will 
sanction.  But  how  can  we  hold  a  party  a  maker  of  the  note 
in  the  present  case?  The  time  when  the  transaction  took 
place  is  enough  to  forbid  that — and  when  we  add  the  proof 
that  there  was  a  special  contract,  whereby  the  party  was  to 
become  liable,  not  absolutely,  but  upon  a  condition,  the  point 
seems  to  be  concluded. 

We  shall  not  volunteer  to  lay  down  any  doctrine  upon  the 
question,  somewhat  mooted  in  argument  whether  demand 
and  refusal  and  notice  were  matters  to  be  established  by  the 
plaintiff — ^for  such  questions  are  pertinent  to  a  character  in 
which  the  defendant  is  not  sued.  There  are  no  counts 
against  him  as  endorser  or  drawer  of  a  bill  of  exchange,  and 
hence  we  need  not  consider  whether  (the  special  contract  be- 
ing out  of  the  question)  he  could  be  viewed  in  either  of  those 
characters,  and  what  l^al  obligations  might  thereupon  rest 
Bpon  each  party.    The  motion  is  refused. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J. 
and  Frost,  J.  concurred. 

Motion  refused. 
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C  J.  Shcamcn  v.  L.  H  Dinkins,  adminisirator  of  John  W» 

Sylvester, 

WhcD  Uie  pluntiff  to  a  plea  of  pUne  adnumstravil  replies  that  the  defendant  had 
aaaeta,  whereupon  issue  is  joined,  the  burden  is  on  the  plaintiff,  who  must 
proTB  that  assets  existed,  or  ought  to  have  existed,  at  the  time  mentioned  in 
the  plea.  Any  devasUml  which  has  caused  a  failure  of  asseu,  may  in  this 
issue  be  given  in  evidence  by  the  plaintiff,  and  the  jury  must  find  asseta  to 
the  amount  of  the  failure,  and  not  find  a  dettasUitnL 

Where  an  estate  was  ordered  by  the  Court  of  Equity  to  be  sold  for  division,  and 
the  proceeds  to  be  paid  to  those  entitled,  one  of  whom  had  died  intestate,  leav- 
ing a  widow  and  children,  and  the  share  of  one  of  the  children  was  paid  to  her 
guardian,  (who  also  had  administered  upon  said  intestate's  estate,  after  the 
order  for  sale,  but  before  distribution,)  il  was  held,  that  in  an  action  against 
him  as  administrator,  such  receipt  by  him  as  guardian  would  not  sustain  a 
replication  of  assets  to  his  plea  of  pUne  administravU. 

Before  Mr.  Justice  Wardlaw,  cU  Sumter,  Extra  Courts 
July,  1847. 

ACTION  OF  DEBT  ON  JUDGMENT. 

Pleas:  1. — Nul  tiel  record.     Upon  this,  issue  was  joined. 
2. — Plene  administravU. 

3. — Special — That  defendant  had  no  assets  at  the 
commencement  of  the  suit,  or  at  any  time  since* 

With  the  pleas  was  filed  an  afSidavit  that  the  third  plea  is 
true,  and  that  no  account  has  been  filed  with  the  second,  be- 
cause there  have  been  no  receipts  or  expenditures. 

JReplicaiion  to  the  second  Plea. — That  the  defendant 
hath  not  fully  administered,  but  on  the  day,  &c.  had  divers 
goods,  ice. 

Replication  to  the  third  Plea. — That  the  defendant,  be- 
fore the  said  day,  bad  divers  goods,  &c. 

Both  the  replications  concluded  to  the  country,  and  issues 
were  joined. 

The  record  was  produced  of  a  judgment,  C.  J.  Shannon  v. 
John  W.  Sylvester,  entered  16th  March,  1830. 

The  following  case  appeared : — Asbury  Sylvester,  (father 
of  John  W.)  by  his  will,  dated  in  18(l7,  directed  that  his  wife 
Martha  should  have  the  use  of  certain  buildings,  with  40 
acres  of  land  and  certain  slaves,  during  her  life,  and  at  her 
death,  "all  to  revert"  to  her  four  youngest  children,  Demar- 
cus,  Mansell,  John  W.  and  Mary.  Asbury  died,  leaving  his 
widow  Martha,  and  these  four,  besides  other  children,  surviv- 
ing him.  The  widow  enjoyed  the  land  and  negroes  during 
her  life,  and  died  in  1842.    Before  her  death,  Mary  had  inter- 
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married  with  one  Johnson,  and  .John  W.  bad  died  intestate, 
leaving  a  widow,  Sarah,  and  two  children,  Mary  A.  and  Sa- 
rah J.  as  his  heirs  and  next  of  kin.    Some  agreement  was 
made  concerning  the  40  acres  of  land,  under  which  it  yet  re- 
mains undivided. .  In  1842  a  bill  in  equity  was  filed  in  Lan* 
caster  District  by  Demarcus  S.  against  Mi^nseli,  Johnson  and 
wife,  and  the  widow  and  children  of  John  W.  praying  a  di- 
vision of  the  negroes,  twenty-one  in  number.    Mansell  was 
appointed  guardian  ad  litem  of  the  children  of  John  W.    In 
February,  1843,  a  decree  was  made,  confirming  a  return  of 
Commissioners,  and  directing  that  the  negroes  snould  be  sold 
by  the  Commissioner  in  Equity,  and  that  the  proceeds  of  the 
sale  should  be  paid  one-fourth  to  Demarcus,  one-fourth  to 
Hansell,  one-fourth  to  Johnson,  and  the  remaining  fourth  in 
three  equal  shares  to  Sarah  and  her  two  children.    The  notes 
taken  at  the  sale  to  be  transferred  in  payment.    The  sale 
was  made  in  March,  1843.    In  October,  1843,  the  defendant, 
L.  H.  Dinkins,  became  administrator  of  John  W.- Sylvester, 
deceased,  but  he  has  never  made  any  return  to  the  Ordinary. 
In  October,  1844,  he  (L.  H.  D.)  became  guardian  in  chief  of 
the  minor  Sarah  J.  S.,  and  in  December,  1844,  as  such  guard- 
ian, he  received  from  the  Commissioner  in  Equity  $680  77, 
die  share  of  his  ward  in  the  proceeds  of  the  sale.    The  plain- 
tiff^ C.  J.  Shannon,  sent  a  letter  to  the  Commissioner  about 
the  time  of  the  sale,  recognizing  the  authority  of  one  Little, 
whom  he  says  ^'  being  interest^,  he  has  employed  to  attena 
the  sale"  for  him. 

The  defendant,  in  argument,  insisted  somewhat  upon  the 
form  of  the  replications,  that  the  defendant  has  received — ^not 
that  he  ought  to  have  received,  and  has  not. 

The  Circuit  Judge  thought  that  the  intestate  had  an  in- 
terest in  both  the  land  and  negroes,  which  was  subject  to  his 
debts  before  distribution — that  the  interest  in  the  land  was 
not  properly  assets,  with  which  the  administrator  was  charge- 
able, but  could  be  reached  by  a  judgment  of  assets  of  quando 
aedderinl — that  the  defendant  had  received  no  goods,  all  hav- 
ing been  wasted  and  eloigned  after  the  intestate's  death,  and 
before  the  appointment  of  an  administrator,  and  as  it  would 
be  inequitable  to  throw  the  whole  burden  of  this  plain tijOT's 
debt  upon  the  share  of  the  child,  whose  guardian  the  defend- 
ant was,  and  who  might  thus  be  left  to  pursue  in  Equity  co- 
distributees,  perhaps  insolvent ;  so  it  was  not  here  strict  law 
to  regard  the  money  which  the  defendant  had  received  as 
the  property  of  the  intestate,  for  the  right  of  the  intestate  was 
to  an  undivided  share  in  negroes ;  no  negroes  had  been  re- 
ceived, or  could  have  been  received,  by  the  administrator,  nor 
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has  he  heen  a  party  to  any  partition.  The  recoursaof  cred- 
itors is  either  through  the  administiator  to  the  specific  ne- 
groes, or  directly  to  the  persons  who  have  improperly  received 
shares  of  the  fund  produced  by  the  sale.  The  fault  of  the 
administrator,  if  any,  was,  that  his  rights  were  not  interposed 
in  Equity  before  the  distribution  of  the  fund ;  but  the  decree, 
and  even  the  sale,  preceded  his  appointment.  What  notice 
he  had,  and  what  chance  there  was  of  subsequent  interposi- 
tion, did  not  appear,  and  that  this  matter  should  be  left  to 
the  tribunal  which  created  and  distributed  the  fund. 

Under  his  directions,  the  jury  rendered  a  verdict  for  the 
plaintiff  upon  the  plea  nul  tiel  record,  and  for  the  defendant 
upon  the  other  pleas. 

The  plaintiff  moved  before  the  Court  of  Appeals  for  a  new 
trial— 

Because  he  was  entitled  to  a  general  judgment  against 
the  administrator,  not  merely  quando  acciderint,  on  the  proof 
made  that  he  had  neglected  to  secure  and  collect  a  fund  be- 
longing to  his  intestate,  and  that  having  received  a  part  of 
such  fund  as  guardian  of  one  of  the  children  of  the  intestate, 
such  part  is  assets  in  his  hands  as  administrator. 

Because  this  evidence  is  admissible  under  the  general  trav- 
erse by  the  replication  to  the  pleas  of  plene  administravit 
and  no  assets. 

J.  M.  DeSaussube.  for  the  motion. 

J.  S.  G.  Richardson,  contra.  When  plene  administravit 
is  pleaded,  the  omis  of  showing  assets  lies  on  the  plaintiff. 
(2  Stark.  Ev.  554.)  The  third  plea  has  not  been  questioned, 
and  the  authorities  show  that  it  is  one  recognized  by  law. 
(1  Chit.  PI.  430;  Com.  Dig.  Pleader,  2  D  9.) 

Upon  the  case,  as  made  by  the  pleadings  and  the  proof, 
the  first  question  is,  was  the  money  received  by  defendant 
from  the  Commissioner  in  Equity  assets  of  his  intestate? 
The  negroes — ^not  the  money — belonged  to  the  intestate,  and 
now  belong  to  his  estate.  To  the  bill  in  equity  his  repre- 
sentative was  no  party — indeed,  when  the  decree  was  made 
and  the  negroes  sold,  he  had  no  representative.  Before  the 
money  was  received  by  the  Conmiissioner,  or  the  .guardian, 
the  decree  of  the  Court  had  declared  to  whom  it  should  be- 
long— when  received  by  the  Commissioner  it  was  in  custodia 
legis,  and  it  is  now  quasi  in  the  same  situation.  Can  this 
Court  declare  it  to  be  assets  1 — or  should  not  this  matter  be 
left  to  the  Court  which  directed  the  sale  and  created  the 
fund,  and  in  the  hands  of  whose  agent  it  now  is  ?  Accord- 
ing to  the  rules  of  equity,  the  money  is  in  possession  of  the 
word,  (Davis  v.  Rkame,  1  McC.  Ch.  191;  Daniel  v.  Daniel^ 
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2  Rich.  Eq.  115,)  and  the  defendant  holds  it  merely  as  the 
servant  of  the  Court.  To  declare  the  money  in  this  proceed- 
ing to  be  assets  may  work  injustice  to  the  ward,  because  she 
will  have  to  pay  the  whole  debt,  and  may  not  be  able  to  re- 
cover any  thing  from  her  co-distributees ;  and  to  the  defend- 
ant, because,  under  the  faiih  of  the  decree,  he  may  have  ex- 
pended a  portion  of  it  on  his  ward ;  and  not  to  declare  it  assets 
cannot  work  injustice  to  the  plaintiff,  because  he  knew  of  the 
proceedings  in  equity,  and  could  at  any  time  have  taken  out 
fetters  of  administration  and  applied  to  the  Court  for  the  fund. 
The  next  question  is,  can  the  defendant  be  made  liable  for 
neglecting  to  pursue  the  property,  or  to  apply  to  the  Court  of 
Equity  to  have  the  proceeds  of  the  sale  declared  assets ;  or, 
in  other  words,  has  he  been  guilty  of  a  devastavit  ?  The 
defendant  has  never  had  possession  of  the  property :  before 
he  became  administrator  it  was  sold  under  the  order  of  the 
Court,  and  what  had  become  of  it  was  not  proved.  It  had 
certainly  been  taken  possession  of  by  the  purchasers.  When 
a  third  person  takes  the  goods  of  a  testator  "before  the  right- 
ful executor  hath  taken  upon  him,  or  proved  the  will,  in  this 
case,  he  (the  third  jicrsonj  may  be  charged  as  executor  of  his 
own  wrong,  for  the  righttul  executor  shall  not  be  chained  but 
with  the  goods  which  come  to  his  hands  after  he  tak^s  iipon 
him  the  charge  of  the  will." — HetuPs  Case,  5  Coke,  34.  The 
case  before  the  Court  is  stronger  in  favor  of  the  defendant 
than  ReatPs  Case  was  in  favor  of  the  rightful  executor ;  for 
here  the  defendant  is  an  administrator,  and  had  no  title  to 
the  goods  until  invested  with  the  oflSce  by  the  Ordinary; 
whereas  an  executor  may  take  the  goods  immediately  upon 
the  death  of  his  testator.  Here  also  the  goods  were  declared 
to  belong  to  third  persons  by  the  judgment  of  a  Court,  which, 
if  not  conclusive  as  a  judgment  in  rem,  was  at  least  entitled 
to  the  highest  respect  The  true  question  is^  has  the  defend- 
ant, in  failing  to  pursue  the  property  or  the  fund,  been  guilty 
of  fraud  or  collusion ;  for  in  Com.  Dig.  Assets  (D.)  it  is  said, 
''goods  in  possession  of  the  testator  at  his  death,  though  the 
property  and  possession  are  by  the  law  vested  jn  the  execu- 
tor, yet  if  without  frand  or  collusion  he  never  had  actual 
possession  of  them,  shall  not  be  assets  to  charge  him."  That 
the  defendant  has  not  been  guilty  of  fraud  or  collusion,  the 
circumstances  of  the  case  show  conclusively;  and  Thomas  v. 
White,  3  Littell  R.  177,  is  authority  to  show  that  in  respect- 
ing the  decree  of  the  Court  of  Equity  he  will  be  protected. 
Fairfax  v.  Fairfax,  6  Cranch,  19,  was  an  action  of  assump- 
sit against  an  executor  who  pleaded  rum  assumpsit  and  plene 
administravit.  The  jury  found  the  following  verdict :  "  We 
of  the  jury  find  the  issues  for  the  plaintiff,  and  assess  the  dam- 
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ages  to  two  hundred  dollars,"  &c.  A  writ  of  error  was  sued 
out,  and  the  error  assigned  was,  that  the  jury  had  not  found 
the  amount  of  assets  in  the  hands  of  the  defendant  to  be 
administered.  Marshall,  0.  J.  "The  verdict  ought  to  have 
found  the  amount  of  assets  in  the  hands  of  the  defendant  to 
be  administered.  An  executor  is  liable  for  the  amount  of  as- 
sets in  his  hands,  and  no  more.  The  issue  really  is,  whether 
the  defendant  has  any,  and  what  amount  of,  assets  in  his 
hands."  OUes  v.  Dyson,  I  Stark.  R.  32,  was  an  action 
against  an  administrator  in  which  plene  administravii  was 
pleaded.  The  question  was,  whether  the  administrator  was 
liable  for  certain  debts  due  his  intestate,  included  in  the  in- 
ventory, and  not  marked  desperate.  Lord  EUenborough, 
"You  must  prove  that  the  debts  have  been  paid.    Upon  the 

}>lea  of  plene  administravii  it  is  necessary  to  prove  that  ef- 
ects  came  into  the  hands  of  the  defendant ;  this  is  the  uni- 
versal practice."  These  two  authorities — Fairfax  v.  Fair- 
faxSLiid  Criles  v.  Dyson — show  that,  even  conceding  the 
defendant's  liability,  in  another  tribunal,  or,  perhaps,  in  an- 
other form  of  proceeding  in  this  Court,  for  neglect,  yet,  as  no 
assets  ever  actually  came  to  his  hands,  and  as  there  has  been 
no  proof  of  fraud  or  collusion,  he  cannot  be  made  liable  un- 
der the  pleadings  in  this  case. , 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

The  essential  part  of  the  plea  of  plene  administravii  is, 
that  the  defendant  has  no  goods  which  were  of  the  testator 
or  intestate  at  the  time  of  his  death,  in  the  hands  of  the  de- 
fendant as  executor  or  administrator  to  be  administered,  nor 
had  at  the  commencement  of  the  suit,  nor  ever  since :  that 
he  hath  fully  administered,  seems  superfluous.  (2  Williams' 
Executors,  1201 — 3.)  The  third  plea  in  this  case  seems  to 
be  embraced  in  the  second. 

When  the  plaintiff  to  a  plea  of  plene  administravii  replies 
that  the  defendant  had  assets,  whereupon  issue  is  joined,  the 
burden  is  on  the  plaintiff,  who  must  prove  that  assets  existed, 
or  ought  to  have  existed,  at  the  time  mentioned  in  the  plea. 
Any  devastavit  which  has  caused  a  failure  of  assets,  may  on 
this  issue  be  given  in  evidence  by  the  plaintiff,  and  the  jury 
must  find  assets  to  the  amount  of  the  failure,  and  not  find  a 
devastavit.  (2  Williams'  Executors,  12 12.)  Nothing  in  the 
pleadings  here,  then,  hindered  the  evidence  which  the  plain- 
tiff offered. 

But  did  the  plaintiff  show  a  devastavit  which  produced  a 
failure  of  legal  assets  ? 

<*A11  those  goods  and  chattels,  actions  and  commoditieSy 
which  were  of  the  deceased,  in  right  of  action  or  possiession, 
as  his  own,  and  so  continued  to  the  time  of  his  death,  and 
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which,  after  his  death,  the  executor  or  administrator  doth  get 
into  his  hands,  as  duly  belonging  to  him  in  the  right  of  his 
executorship  or  administratorship ;  and  all  such  things  as  do 
come  to  the  executor  or  administrator  in  lien  or  by  recison  of 
that,  and  nothing  else,  shall  be  said  to  be  assets  in  the  hands 
of  the  executor  or  administrator,  to  make  him  chargeable  to 
a  creditor  or  legatee."    (Shep.  Touch.  496.) 

In  Read's  Case,  5  Co.  34,  it  was  resolved  "that  the  rig:ht- 
ful  executor  shall  not  be  charged  but  with  the  goods  which 
come  to  his  hands  after  he  takes  upon  him  the  charge  of  the 
will." 

We  do  not  propose  at  all  to  enquire  what  degree  of  wilful- 
ness or  blameable  default  must  enter  into  the  act  of  negligence 
or  careless  administration  which  has  defeated  the  rights  of 
creditors,  to  constitute  such  act  a  devastavit:  but  treating 
assets  which  should  have  been  received  as  assets  received, 
for  the  present  purpose  it  is  enough  to  say  that  the  character 
of  the  act  here  charged  as  a  devastavit  has  not  been  investi- 
gated. Supposing  it  to  have  been  wilful  and  blameable,  was 
it  such  as  to  dispnwe  the  plea  of  plene  administravit  7  To 
disprove  the  plea,  a  creditor,  suing  an  executor  in  an  action 
at  law,  can  bring  forward  in  evidence  only  legal  assets.  (2 
Williams'  Executors,  1033.)  Without  attempting  here  any 
general  distmction  between  legal  and  equitable  assets,  or 
holding  that  all  assets  are  necessarily  equitable  which  a 
creditor  cannot  come  at  without  the  aid  of  a  Court  of  Equity, 
there  seems  no  difficulty  in  holding  that  the  fund  concerning 
which  negligence  is  here  imputed  to  the  defendant,  did  not 
constitute  legal  assets. 

The  intestate  owned  at  his  death  an  undivided  share  of 
negroes,  which  were  to  be  divided  upon  the  happening  of  an  • 
event  not  then  come.  After  the  event,  and  before  the  grant 
oi  administration,  the  negroes  were  sold,  and  thus  the  intes- 
tate's goods  were  wasted  and  eloigned.  As  to  the  defendant, 
subsequently  appointed  administrator,  the  sale  and  the  pro. 
ceedings  under  which  it  was  made,  were  res  inter  alios:  he 
had  no  legal  claim  upon  the  fund  thence  arising,  nor  any 
right  of  action  (independent  of  his  right  to  pursue  the  negroes 
eloigned,)  which  could  be  said  to.be  a  thing  <mne  to  him  in 
Ken  or  by  reason  of  his  intestate^s  goods.  If  he  had  chosen 
to  confirm  the  sale,  and  had  presented  his  equitable  rights  to 
the  Court  of  Equity  before  distribution  of  the  fund,  it  may  be 
that  under  the  principles  recognized  in  the  cases  of  Shubrick 
V.  Shubrick,  1  McC.  Ch.  Rep.  406,  and  Trescot  v.  Trescot, 
lb.  430,  the  distribution  of  the  fund  might  have  been  stayed, 
and  justice  to  the  creditors  of  John  W.  Sylvester  have  been 
26 


202    .  APPEALS  AT  LAW. 

Shannon  4*  McDowell  v.  Dinkins. 

saved.  But  it  is  seen  that  the  order  of  the  Court  of  Equity 
directed  that  the  notes  taken  at  the  sale  should  be  transferred 
in  payment  to  the  persons  between  whom  the  fund  was  di- 
rected to  be  distributed :  to  what  extent  distribution  had  been 
made  before  the  grant  of  administration  we  know  not,  nor 
what  obstacles  might  have  existed  against  the  establishment 
of  the  equity  which  now  seems  to  have  been  plain  on  the 
part  of  the  administrator.  No  fraud  or  collusion  concerning 
the  order  in  Equity  is  shown  against  the  defendant.  It  would 
then  be  rash  in  this  Court  to  hold  the  defendant  liable  for 
imputed  negligence  in  regard  to  an  equitable  right  supposed 
to  have  been  in  him  as  administrator,  when  that  right  has 
been  wholly  defeated  by  the  action  of  the  Court  of  Equity, 
and  that  Court  is  open  to  all  who  would  enquire  into  the 

{)ropriety  of  its  proceedings,  or  of  defendant's  conduct  in  re- 
ation  to  them. 

The  share  of  his  ward  recovered  by  the  defendant  stands 
upon  the  same  footing  as  the  remainder  of  that  portion  of  the 
fund  which  went  to  the  next  of  kin  of  John  W.  Sylvester. 
This  share  the  defendant  received  as  guardian ;  for  it,  he  is 
liable  to  account,  as  guardian :  how  much  he  may  have  al- 
ready expended  as  guardian,  we  know  not  Because  it  is  in 
his  hands,  notwithstanding  his  accountability,  to  make  him 
liable  for  it  to  creditors,  would,  under  the  circumstances,  be 
just  the  same  as  to  make  him  liable  because  he  had  not  re- 
ceived it.    The  motion  is  dismissed. 


SECOND  CASE. 

Shannon  4*  McDowell  v.  L.  H.  Dinkins,  administrator. 

The  statement  of  the  case,  grounds  of  appeal,  and  opinion 
of  the  Court,  are  the  same  as  in  the  preceding  case.  Motion 
dismissed  also. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Frost,  J. 
concurred. 
Withers,  J.  having  been  of  counsel,  gave  no  opinion. 
Motion  refused. 
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Paul  P,  Eve  v.  John  Mosdy, 

Whiere  admissions  supplied  every  fact  material  to  determine  the  legal  effect  of  a 
partial  payment,  alleged  to  hare  been  received  in  full,  the  Court  refused  to  or- 
der an  issue  to  determine  the  intention  of  the  party  who  gave  the  receipt. 

A  partial  payment  of  a  debt,  liquidated  and  payable,  which  is  acknowledged  to 
be  receiTed  as  payment  in  full,  is  not  a  legal  satisfaction  of  the  whole  debt 

Before  Mr.  Justice  O'Neall,  at  Edgefield,  Pall  Term,  1847. 

This  was  a  rule  against  the  Sheriff,  for  not  collecting  the 
debt  in  this  case.  He  returned,  for  cause,  that  the  defend- 
ant alleged  that  the  execution  was  satisfied — and  in  support 
of  his  allegation,  he  had  produced  to  the  Sheriff  a  receipt,  of 
which  the  following  is  a  copy,  viz : 

"Augusta,  Dec.  17,  1846. — I  have  this  day  received  from 
John  Mosely  the  sum  of  fifty  dollars,  {$50)  and  this  is  a  re- 
ceipt in  full  for  all  demands  I  have  against  him  up  to  date. 
I  have  nothing  to  do  with  any  process  instituted  against  Mr. 
Mosely  in  South-CaroUna.  PAUL  F.  EVE." 

The  judgment  thus  claimed  to  be  satisfied  was  then  ob- 
tained, and  was  for  three  or  four  times  the  amount  of  the 
receipt. 

The  Presiding  Judge.  I  thought  the  receipt  was  not 
in  law  evidence  of  satisfaction ;  and  that  it  could  not  be  re- 
garded as  a  release. 

Mr.  Bauskett  did  desire  an  issue — ^I  thought  there  was  no 
&ct  to  be  submitted.    It  was  a  question  of  strict  law. 

There  was  no  question  raised  about  the  Sheriff  not  being 
in  contempt  The  whole  object  was  to  settle  the  rights  of 
the  parties. 

Time  was  given  to  th^  Sheriff  to  make  the  money,  as  long 
as  he  desired.  If  the  money  was  not  made  in  that  time, 
then  the  attachment  was  to  issue.  On  those  terms,  and  with 
those  limitations,  the  rule  was  made  absolute. 

The  Sheriff^  Boulware,  and  the  defendant,  John  Moselv, 
appealed  from  the  decision  of  his  Honor,  making  the  rule 
absolute  against  the  Sheriff  in  the  above  case,  and  moved 
the  Court  of  Appeals  to  reverse  the  same,  and  discharge  the 
rule,  on  the  grounds — 

1st.  That  the  receipt  in  full,  given  by  the  plaintiff  to  the 
defendant,  although  specifying  a  less  sum  than  the  amount 
of  the  judgment,  was,  and  was  intended  by  the  plaintiff  to 
be,  in  full  satisfaction  of  the  case. 

2d.  That  the  question  of  intention  on  the  part  of  the  plain- 
tiff,  in  giving  the  receipt,  was  one  of  fact,  and  in  regard  to 
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which,  it  is  respectfully  submitted,  his  Honor  should  have 
ordered  an  issue  to  be  made  up  and  tried  between  plaintiff 
and  defendant,  and  discharged  the  rule  against  the  Sheriff. 

3d.  Because,  from  all  the  facts  discloseid  and  set  forth  in 
the  Sheriff's  return  to  the  rule,  it  was  manifest  that  he  was 
not  in  contempt  of  the  Court,  and  the  question  of  satisfaction 
being  one  of  disputed  fact  between  the  plaintiff  and  defend- 
ant, the  rule  should  have  been  discharged. 

Bauskett,  for  the  motion,  said  that  a  receipt  in  full  of  a 
debt  given  by  a  competent  party,  without  fraud,  was  evi- 
dence in  law  of  satisfaction  of  the  whole  debt,  and  cited  Bris- 
tol V.  Eastman,  1  Esp.  172;  Straion  v,  Rastal,  2  T.  R.  366; 
Ohier  V.  George,  1  Camp.  392 ;  Coventry's  Dig.  16 ;  1  Poth- 
eir  on  Obligations,  356  and  445 ;  Hogg  t?.  Brown,  2  Brev. 
223 ;  McDowel  ^  Black  v.  Lamaitre,  2  McC.  32() ;  Benia- 
min  V.  Sinclair,  1  Bail.  174 ;  Dogan  v,  Ashby,  1  Rich.  46 ; 
Tobey  v.  Barber,  5  Johns.  72;  Kdlog  v.  Richards,  14  Wend. 
116;  Booth  V.  Smith,  3  Wend.  66;  Fuller  v.  Crittenden,  9 
Connecticut  Rep.  401 ;  2  Mass.  Rep.  562 ;  2  Porter's  Rep.  526; 
2  Barn,  and  Cress.  481 ;  MUlikin  v.  Brown,  1  Rawl.  397. 

Carroll,  contra,  contended  that  the  receipt  could  not  pos- 
sibly operate  as  a  release  of  the  whole  debt — said  it  might 
have  been  otherwise  if  the  receipt  had  anticipated  the  time 
of  payment,  or  if  the  demand  had  been  one  sounding  in  dam- 
ages, or  one  uncertain,  or  if  any  thing  other  than  m4mey  had 
been  given  in  satisfaction,  and  cited  PinelPs  Case,  5  Coke's 
Rep.  117;  Chit,  on  Con.  763;  Bac.  Abr.  Title,  Accord,  A. ;  2 
Johns.  450;  Corbett  v.  Lucas  ^  Dotterer,  4  McC.  330. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  grounds  of  appeal  present  two  exceptions  to  the  Cir- 
cuit decision:  that  the  Judge  refused  to  order  an  issue  to 
determine  whether  the  judgment  was  satisfied ;  and  that  the 
rule  was  made  absolute. 

It  was  admitted  in  the  Conrt  below,  and  on  the  argument 
in  this  Court,  that  the  plaintiff  had  recovered  a  judgment  in 
Georgia,  against  the  defendant,  for  an  amount  greatly  exceed- 
ing the  sum  mentioned  in  the  receipt,  and  that  a  judgment 
had  also  been  rendered  in  this  State  on  that  record,  of  which 
it  would  seem  the  plaintiff  was  not  awsire  when  he  gave  the 
receipt.  It  was  also  admitted  that  the  receipt  had  reference 
to  the  judgment,  and  was  the  only  payment  which  had  been 
made  on  account  of  it  These  admissions  supply  every  fact 
which  is  material  to  determine  the  effect  of  the  receipt,  and 
leave  nothing  for  the  inquiry  of  a  jury.  Without  then^  the 
receipt  would  have  been  evidence  of  payment  of  the  judg- 
ment, in  full ;  and  if  that  were  contested,  it  would  have  been 
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a  proper  subject  for  an  issue.  But  the  admissions  present 
the  question  of  the  legal  effect  of  a  partial  payment,  alleged 
to  have  been  received  in  full,  when  the  fact  of  the  payment 
being  but  partial,  stands  admitted  before  the  Court.  The 
appellant  excepts  to  the  refusal  of  an  issue,  on  the  grounds 
that  the  plaintiff  intended  the  receipt  to  be  in  satisfaction  of 
die  judgment ;  and  the  intention  of  the  plaintiff  should  have 
been  submitted  to  the  jury,  as  a  question  of  fact  The  proper 
inquiry  is,  not  what  was  the  intention  of  the  parties,  but  what 
is  the  legal  effect  of  the  receipt.  It  may  be  admitted  that  it 
was  the  intention  of  the  plaintiff  to  accept  fifty  dollars  in  full 
payment  of  the  judgment,  and  yet  the  question  remains  one 
of  law,  whether  he  has  incurred  a  valid,  legal  obligation  to 
perform  that  intention,  which  the  defeudant  may  enforce.  A 
clearly  expressed  intention  may  create  no  legal  liability,  as  a 
promise  to  give,  or  a  parol  release.  In  such  case,  a  verdict, 
finding  the  intention,  would  be  wholly  immaterial.  In  this 
case  an. issue  was  properly  refused,  because  there  was  no  fact 
to  be  inquired  of.  The  effect  of  the  receipt,  with  the  facts 
admitted,  was  a  question  of  law. 

In  making  the  rule  absolute,  it  was  assumed  that  the  re- 
ceipt was  not  a  satisfaction  of  the  judgment.  The  receipt 
was  not  offered  as  evidence  of  payment— because  it  was  ad- 
mitted that  the  judgment  was  not  paid.  But  it  was  offered^ 
as  proof  of  satisfaction ;  and  presents  the  question,  whether  a 
partial  payment  of  a  debt,  liquidated  and  payable,  which  is 
acknowledged  to  be  received  as  payment  m  full,  is  a  legal 
satis&ction.  In  PinelVs  Case,  5  Co.  Rep.  117,  it  was  ruled 
by  the  whole  Court  that  the  payment  of  a  lesser  sum,  on  the 
day,  in  satisfaction  of  a  greater,  cannot  be  a  satisfaction  of  < 
the  whole ;  because  it  appears  to  the  Judges,  by  no  possibil- 
ity, a  lesser  sum  can  b^  a  satisfaction  to  the  plaintiff  of  a 
greater  sum.  When  the  whole  sum  is  due,  by  no  intend- 
ment the  acceptance  of  a  parcel  can  be  satisfaction  of  the 
whole.  But  the  gift  of  a  horse,  &,c.  may  be  satisfaction ;  be- 
cause it  shall  be  mtended  that  it  may  be  more  beneficial  to 
the  plaintiff  than  the  money.  In  Pitch  v.  Sutton,  5  Bast, 
232,  Lord  Ellenborough  says,  "it  cannot  be  pretended  that  a 
receipt  of  part  only,  though  expressed  to  be  in  full  of  all  de- 
mands, must  have  the  same  operation  as  a  release.  It  is 
impossible  to  contend  the  acceptance  of  £17  10  is  an  extin- 
guishment of  a  debt  of  £50.  There  must  be  some  consider- 
ation for  the  relinquishment  of  the  residue,  something  collat- 
eral, to  show  a  possibility  of  benefit  to  the  party  relinquishing 
his  further  claim ;  otherwise  the  agreement  is  nudum  pactumP 
But  if  the  obligee  do,  on  the  day  appointed  for  payment,  re- 
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ceive  part,  and  thereof  make  an  acquittance,  under  his  seal, 
in  full  satisfaction  of  the  whole,  it  is  sufficient ;  by  reason, 
the  deed  amounted  to  an  acquittance  of  the  whole.  If  the 
obligor  pay  a  less  sum,  either  before  the  day  or  at  another 
place  than  is  limited  by  the  condition,  and  the  obligee  re- 
ceiveth  it,  this  is  a  good  satisfaction.  (Co.  Lit.  212  b.^  The 
rule  affirmed  by  these  authorities  has  been  establisned  by 
many  decisions  in  the  English  Courts,  and  has 'been  recog- 
nized by  some  of  the  Courts  in  the  United  States. — Daren  v. 
Hatcher,  6  Adol.  and  Ell.  121 ;  Seymour  v.  Mntan,  17  J.  R, 
169;  Ki/ser  v.  Kershner,  4  Gill  and  John.  305. 

MUltJcen  v.  Brovm,  1  Rawl.  391,  shows  that  in  Pennsyl- 
vania, the  acceptance  of  part  of  a  debt,  with  intent  to  dis- 
charge the  whole,  is  a  valid  discharge.  Fuller  v.  Orittenr 
den,  9  Conn.  R.  401,  which  was  cited  to  that  effect,  does  not 
decide  that  a  partial  payment,  accepted  in  satisfaction,  dis- 
charges the  whole  demand.  That  was  an  action  of  assump- 
sit on  an  agreement  for  the  purchase  of  a  mail  contract.  The 
defendant  produced  a  receipt  in  full  of  an  account,  stating 
the  particulars  of  the  purchase,  and  among  them  a  chaise  of 
fifty  dollars  for  the  cost  of  procuring  the  contract.  The  plain- 
tiff offered  to  prove  that  $50  did  not  include  all  his  expenses 
in  obtaining  the  contract.    The  evidence  was  admitted.    On 

^  appeal  it  was  held  that  such  circumstances  as  would  lead  a 
Cfourt  of  Equity  to  set  aside  a  contract  (as  fraud,  mistake,  or 
surprise^  may  be  shown  at  law  to  destroy  the  effect  of  a  re- 
ceipt. That  accordingly  it  was  proper  to  admit  parol  testi- 
mony in  the  case,  to  show  that  the  receipt  did  not  include 
all  expenses  incurred  in  obtaining  the  mail  contract.    But 

^  lest  it  might  be  inferred  that  the  receipt  was  only  evidence 
of  the  payment  of  so  much  money,  the  jury  should  have 
been  instructed  that  if  the  plaintiff  executed  the  receipt  with 
a  knowledge  of  all  the  circumstances,  and  there  was  no  mis- 
take or  surprise  on  his  part,  or  fraud  or  imposition  on  the 
part  of  the  defendant,  the  plaintiff  was  not  entitled  to  recover. 
The  receipt  was  not  held  to  preclude  the  plaintiff's  recovery, 
on  the  ground  that  it  operated  as  a  release  of  any  charges  he 
may  have  had  against  the  defendant  at  the  time  it  was  given ; 
but  only,  if  the  plaintiff  did  not  show  mistake  or  fraud,  the 
receipt  was  conclusive  evidence  that  when  it  was  given  he 
had  no  other  demand  against  the  defendant  on  account  of 
the  mail  contract.  The  case  affirms  no  more  than  the  gen- 
eral rule  respecting  the  effect  of  a  receipt,  that  it  is  conclusive 
evidence  against  tne  party  giving  it,  unless  obviated  by  proof 
of  mistake  or  fraud.  It  can  have  no  application  to  the  ac- 
knowledgment of  the  receipt  of  a  less  sum,  in  satisfiu^tion  of 
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a  larger,  because,  in  the  act  of  paying  and  receiving,  a  larger 
demand  is  admitted.  In  Kellog  v.  Richards,  14  Wend.  116, 
it  was  held  that  the  acceptance  of  the  note  of  a  third  person 
for  a  less  sum,  is  a  good  accord  and  satisfaction,  it  was 
cited  by  the  appellant  for  the  dictum  of  Nelson,  J.  that  there 
does  not  seem  to  be  much  ground  for  distinction  between 
that  case  and  one  where  a  less  sum  of  money  is  paid  and 
agreed  to  be  accepted  in  full ;  and  that  the  rule  in  the  latter 
case  is  rested  on  grounds  which  are  technical,  and  not  very 
well  supported  by  reason.  But  when  it  is  held  that  if  the 
acknowledgment  of  the  receipt  of  a  less  sum,  in  satisfaction 
of  a  greater,  is  to  operate  as  a  release  of  the  residue  of  the 
demand,  it  is  ine£fectual,  because  a  release  can  only  be  made 
by  specialty,  the  decision  is  not  liable  to  the  objection  of  be- 
ing technical,  otherwise  than  in  maintaining  the  distinction 
between  parol  instruments  and  specialities.  And  when  it  is 
held  that  if  such  an  acknowledgment  is  to  operate  as  an 
agreement,  by  the  creditor,  to  remit  the  residue  of  his  demand 
to  the  debtor,  a  valuable  consideration  is  necessary  to  give 
eflfect  to  the  agreement,  the  decision  is  supported  by  the  same 
reason  which  makes  such  consideration  necessary  to  the  va- 
lidity of  all  parol  contracts.  It  is  not  unreasonable  to  hold 
that  the  partial  performance  of  a  contract,  which  the  party  is 
legally  and  morally  bound  to  perform  to  its  entire  extent, 
without  any  benefit  or  possibility  of  benefit  to  the  other  par-* 
ty,  besides  that  received  from  the  mere  partial  performance, 
18  not  a  sufficient  legal  consideration  for  an  agreement  to  re- 
linquish all  demand  for  the  nerformance  of  the  residue  of  the 
contract.    The  motion  is  refused. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Wabdlaw,. 
J.  concurred. 

Motion  refused. 


J.  E.  Ingram  v.  J.  W.  ^'R.  BeUc. 

A  levy  is  not  ezcesaiTe,  the  sale  of  which  is  insufficient  to  satiafy  the  executioii. 
If  no  fraud  or  unfair  practice  be  used  by  the  plaintiff,  his  purchase  under  his  own 

execution  will  be  as  much  protected  as  that  of  a  stranger,  although  the  sale  ht 

made  at  a  great  depreciation. 
The  validity  of  the  title  of  a  purchaser  at  a  Sheriff's  sale,  does  not  depend  on  the 

Sheriff's  return  of  the  sale;  and  the  omission  to  endorse  it  on  the  execution  is 

a  mere  inegularity,  which  may  be  supplied  at  any  time.— -Fide  WUtiamson  v. 
p,  1  Ban.  611. 
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The  writ  of  sci.  fa.  is  a  mere  continuation  of  the  original  proceeding;  and  the 
authority  to  issue  an  execution  on  a  judgment  in  sd.  fa.  is  deriTed  from  the 
original  judgment. 

The  return  of  one  nihil  to  a  writ  of  sci.  fa.  sued  out  in  1805,  to  reviye  a  judgment 
against  the  defendant  himself,  was  regular  and  sufficient,  according  to  the  prac- 
tice of  the  Common  Pleas  in  this  State,  at  that  time. — Vide  Grimke  v.  Majf- 
rantf  2  Brev.  303,  for  the  new  practice. 

An  execution  issued  more  than  a  year  and  a  day  after  the  judgment  has  been 
rendered,  is  not  void,  but  voidable  only. 

A  purchaser,  under  an  execution  not  void,  but  voidable  only,  will  be  protected 
in  his  title ;  and  the  objection  cannot  be  made  by  third  persons. 

After  the  lapse  of  forty  years,  a  motion  to  set  aside  a  judicial  proceeding,  for  ir- 
regularity, will  not  be  entertained  by  the  Court 

Before  Mr.  Justice  Frost,  cU  Lancctster^  Spring  Term^  1846. 

Action  of  trespass  to  try  title.  The  plaintiff  claimed  under 
a  grant  to  Joseph  Singleton,  for  2000  acres,  dated  in  March, 
1793.  It  was  proved  that  Singleton  married  a  widow  Arm- 
strong, and  they  left  surviving  them  a  daughter,  Mary,  who 
married  William  Ingram.  The  plaintiff  was  the  only  issue 
of  this  marriage.  William  and  Mary  Ingram  died  about  20 
years  ago,  within  a  short  period  of  each  other,  and  when  the 
plaintiff  was  three  or  four  years  of  age.  It  was  also  proved 
that  Singleton,  in  1795,  left  the  State,  and  had  not  been  heard 
from  by  the  witnesses,  nor  by  his  family,  since  that  time. 

The  defendants  claimed  under  the  conveyance  of  Thomas 
Lee,  Sheriff  of  Lancaster  District,  to  Robert  Barclay,  Zacha- 
riah  Canty,  and  Duncan  McCrae,  of  the  land  in  dispute,  da- 
ted 13th  November,  1806.  A  judgment  was  prov^  in  the 
County  Court  for  Kershaw  District,  by  confession,  from  Sin- 
gleton to  McCrae  and  Canty,  entered  10th  July,  1794,  for 
£15  2s.  The  first  fi.  fa.  entered  November,  1794,  was  re- 
turned, "not  executed."  The  second,  entered  1st  June,  1795, 
had  endorsed,  "  levied  on  an  ear  of  com,  18th  June,  1795." 
On  this  judgment  a  sd.  fa.  was  sued  out  14th  October,  1805, 
judgment  signed  11th  January,  1806,  and  fi.  fa.  entered  the 
same  day,  for  $73  65,  debt,  and  $9  35  costs.  The  execution 
was  entered  in  the  office  of  the  Sheriff  of  Lancaster  District, 
June  2,  1806.  On  this  were  the  following  endorsements: 
"sold  Robert  Barclay,  for  $42,  1000  acres  of  land,  13th  July, 
1806;  costs  of  sale,  $4  76;"  "4000  acres  of  land,  sold  1st 
September,  1806,  to  Robert  Barclay,  for  $35 ;"  "  also  2600 
acres,  in  three  tracts  at  $35,"  "titles  to  be  nwuie  at  Court." 
The  land  in  dispute  was  part  of  the  4000  acres,  which  con- 
sisted of  two  tracts  of  2000  acres  each.  The  return  of  the 
Sheriff  to  the  writ  of  sci.  fa.  was,  that  the  defendant  could 
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not  be  found  in  his  District,  nor  any  property  by  which  he 
might  be  attached.  It  was  proyed  that  Barclay  was  the 
agent  of  M cCrae  and  Canty,  and  that  they  were  engaged  in 
buying  lands.  A  conveyance  of  the  interest  of  McCrae  and 
Canty  to  Robert  Barclay,  was  proved ;  that  Barclay  was  dead, 
leaving  several  children,  and  among  them  Mrs.  Beard.  The 
record  of  a  decree  in  Chancery  was  produced,  on  a  bill  filed 
by  Mrs.  Beard  against  the  defendants  for  partition  of  the  land 
in  dispute,  by  which  an  interest  of  4-27ths  was  decreed  to  the 
complainant,  and  the  land  ordered  to  be  sold  for  partition,  at 
which  sale  the  defendants  purchased  for  $4,600.  On  the 
tract  a  gold  mine  had  been  discovered  and  opened  about 
seven  or  eight  years  before  the  action  Was  commenced. 
This  constitutes  the  principal  value  of  the  tract.  The  evi- 
dence was  various  respecting  its  value  forty  years  ago.  One 
witness  said,  at  that  time  it  was  not  worth  the  taxes ;  that 
land  in  that  neighborhood  was  only  valuable  for  a  settle- 
ment, and  a  tract  with  a  settlement  might  be  bought  for  a 
horse.  Another  said,  lands  there  were  worth  76  cents  per 
acre.  He  referred  to  the  consideration  expressed  in  a  deed, 
conveying  197  acres  for  $160,  which  he  had  seen.  The 
plaintiff's  surveyor  said  they  were  now  worth  from  25  to  50 
cents.  No  settlement  had  been  made  on  the  land  until  the 
defendants  took  possession,  seven  or  eight  years  before  the 
action,  who  had  cleared  two  parcels,  each  of  about  ten  acres. 
Ten  or  twelve  years  ago,  the  son  of  Robert  Barclay  had  had 
the  land  surveyed.  The  plaintiff  was  suing  for  the  benefit 
of  himself  and  several  others  associated  with  him  for  the  re- 
covery of  the  land. 

The  Jury  were  instructed  by  the  Circuit  Judge  that  the 
plaintiff  had  proved  a  good  title,  unless  it  were  evicted  by 
the  Sheriff's  sale,  under  the  judgments  of  McCrae  and  Canty 
against  Singleton.  In  support  of  this  judgment,  they  were 
instructed  that  the  law  presumed  every  thing  to  have  been 
done,  in  due  form,  which  was  necessary  to  the  rendition  of 
the  judgment,  and  that  this  presumption,  fortified  by  the 
lapse  of  forty  years,  protected  the  judgment  from  reversal 
now,  on  account  of  the  alleged  irregularities.  That  it  was 
not  the  duty  of  the  Sheriff  to  post  the  copy  sd,  fa,  under  the 
Act  of  1792,  and  the  absence  of  a  return  by  him  to  that  effect, 
raised  no  presumption  against  the  fact  that  it  was  done ;  that 
the  levy  endorsed  on  the  execution  was  sufficient,  and  if  not, 
a  levy  would  be  presumed,  from  the  lapse  of  time.  Advert- 
ing to  the  argument  that  the  judgment  was  void  for  want  of 
jurisdiction,  from  the  evidence  that  SinglQton  had  left  the 
27 
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State  in  1796,  and  had  not  been  heard  from,  and  the  conse- 
quent presumption  of  his  death,  it  was  suggested  that  not- 
withstanding such  proof  at  this  time,  it  might  well  be  that 
Singleton  had  been  heard  from  within  three  years  after  he 
had  gone,  which  would  have  negatived  the  presumption  rf 
his  death  at  the  time  the  set.  fa,  was  issued.  The  case  was 
submitted  to  the  jury  under  the  instruction  that  after  the  lapse 
of  forty  years  the  judgment  could  not  be  impeached  for  any 
of  the  alleged  irregularities,  so  as  to  defeat  the  Sheriff's  sale 
and  conveyance,  which  was  valid  unless  avoided  for  fraud. 

The  jury  were  further  instructed  that  a  Sheriff's  convey- 
ance could  not  be  defeated  by  proof  that  the  levy  and  sale 
were  excessive,  not  even  against  the  plaintiff  in  the  action, 
who  might  be  the  purchaser,  without  proof  of  fraud  or  collu- 
sion on  his  part.  In  summing  up  the  evidence  of  the  value 
of  the  land  and  the  price  which  might  be  expected  at  a  Sher- 
iff's sale  in  1806,  the  fact  that  Singleton  had  abandoned  it 
when  he  left  the  State,  and  no  claim  or  settlement  made  un- 
til the  defendants  entered,  wa's  mentioned,  with  other  facts 
affecting  the  question  of  excessive  levy. 

On  the  subject  of  the  jrfaintiff 's  minority,  the  jury  were  told 
that  it  was  not  material  to  his  claim,  since  by  it  a  nght  might 
be  protected,  but  not  vested ;  and  that  the  only  question  was, 
whether  the  plaintiff  had  any  right,^nd  not  whether  it  was 
barred  by  the  lapse  of  time. 

The  question  of  fraud  by  the  plaintiffs,  McCrae  and  Canty, 
whether  in  the  original  judgment  or  the  revivor  of  it,  or  in 
the  levy  and  sale  of  Singleton's  land,  was  submitted,  on  the 
proof,  to  the  jury,  as  a  met  for  them  to  determine,  according 
to  the  decision  of  which  the  verdict  should  be  for  the  plain- 
tiff or  for  the  defendant. 

A  verdict  was  found  for  the  defendant. 

The  plaintiff  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds,  viz : 

1.  Because  the  judgment  on  the  sdre  facias,  in  the  case 
of  McCrae  and  Canty  v.  Joseph  Singleton,  said  to  have  been 
revived  in  January,  1806,  was  irregular,  null  and  void,  as  the 
said  Joseph  Singleton  had  left  this  State  in  1796,  and  has  not 
been  heard  of  since  that  time,  and  was  therefore,  for  all  legal 
purposes,  if  not  in  fact,  dead  before  the  year  1806,  therefore 
no  judgment  could  then  have  been  revived  by  the  most  regu- 
lar proceedings  against  him. 

2.  Because  the  proceedings  on  the  scire  facias  were  irreg- 
ular, null  and  void,  as  was  apparent  on  the  face  of  the  pro- 
ceedings themselves,  as  a  copy  of  the  scu  fa.  had  not  been 
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posted  on  the  Ck>urt  House  door,  this  appearing  from  the 
Sheriff's  return  on  the  scLfa.  showing  the  manner  in  which 
he  had  served  the  same,  which  was, — 

^The  within  named  Joseph  Singleton  is  not  found,  nor 
hath  he  any  thing  in  my  District  whereby  I  can  make 
known  to  him  to  be  and  appear  as  within  I  am  commanded. 
REUBEN  ARTHUR, 

Sheriff  of  Kershaw  Districts 

3.  Because  his  Honor  ruled,  in  charge  to  the  jury,  that  the 
Sheriff  had  nothing  to  do  with  serving  the  9ci.fa.  referred  to 
in  the  above  grounds,  but  that  it  was  the  duty  of  the  Clerk 
to  post  the  notice  on  the  Court  House  door.  The  plaintiff 
mamtains  it  was,  under  the  Act  of  1792,  the  exclusive  duty 
of  the  Sheriff  to  serve  such  nrocess,  and  that  his  return  thereto 
becomes  a  part  of  the  recora,  and  is  not  to  be  contradicted  by 
vague  presumption  or  even  by  parol  testimony. 

i  Because  his  Honor  instructed  the  jury  that  if  there  were 
never  so  excessive  a  levy  in  this  case,  it  could  not  affect  the 
right  of  the  defendants,  but  that  the  plaiutiff  must  look  to 
the  Sheriff — ^in  which  the  plaintiff  submits  there  was  error, 
as  the  defendants  claim  under  McCrae  and  Canty,  who  pur- 
chased the  land  in  dispute  under  their  own  execution,  and 
therefore  every  irregularity  in  the  proceedings,  and  an  exces- 
sive levy,  would  affect  their  purchase;  and  that  a  levy,  if  one 
in  fact  had  been  made,  on  six  thousand  six  hundred  acres  of 
land,  to  pay  a  small  balance  of  about  $60  91,  was  excessive, 
and  in  this  case  would  affect  the  purchasers,  and  so  the  jury 
should  have  been  instructed. 

5.  Because  7600  acres  of  land  was  sold  to  pay  a  small  debt 
of  $73  86,  without  any  levy  being  entered  on  the  fi.  fa.  by 
the  Sheriff— his  Honor  ruled  that  the  law  did  not  require  the 
Sheriff  to  enter  or  return  his  levies  until  after  the  Act  of  ^39. 

6.  Because  his  Honor  instructed  the  jury  that  all  the  pro- 
ceedings under  the  scL  fa.  were  regular,  and  said  to  them, 
"you  are  to  take  this  as  the  law  from  the  Court,  and  if  there 
be  any  error,  the  plaintiff  has  his  redress  by  way  of  appeal  to 
a  higher  Court" 

7.  Because  his  Honor  instructed  the  jury,  broadly  and  un- 
qualifiedly, that  the  presumption  of  law  was,  that  every  tiling 
that  was  necessary  to  have  been  done  and  proved,  had  been 
done  and  proved  in  due  and  Jegal  form,  or  the  Court  would 
not  have  rendered  the  judgment — ^whereas,  they  should  have 
teen  told  that  this  was  l^t  a  mere  presumption,  and  only 
stood  until  the  contrary  was  made  to  appear. 

8.  Because  his  Honor  charged  the  jury  that  as  Joseph  Sin- 
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gleton  went  away  and  left  the  land,  this  was  evidence  thai 
the  same  was  of  no  value. 

9.  Because,  the  defendants,  and  those  under  whom  they 
claim,  did  not  take  possession  of  the  land  in  dispute,  nor  even 
attempt  to  exercise  any  right  thereto,  until  about  seven  ov 
eight  years  before  this  suit  was  brought  in  1842. 

10.  Because  there  were  continuous  disabilities,  consisting 
of  infancy  and  coverture,  from  the  death  of  Joseph  Singleton^ 
the  ancestor,  in  1802,  down  to  August,  1839,  from  which  the 
plaintiff  was  allowed  no  benefit  under  the  charge  of  his  Honor^ 
as  all  he  said  on  that  point  was,  "  there  had  been  something 
said  about  minorities." 

11.  Because  his  Honor  should  have  submitted  the  question 
to  the  jury  whether,  from  the  evidence  before  them,  they  did 
not  believe  Joseph  Singleton  was  dead  before  1806,  if  it  were 
not  to  be  taken  as  conclusive  evidence  that  he  was  dead  un- 
til the  contrary  were  made  to  appear. 

12.  Because  his  Honor  said,  in  his  charge  to  the  jury,  "  it 
may  be  that  Joseph  Singleton  was  heard  of  within  the  next 
three  years  after  he  went  away  in  1795,"  when  there  was 
not  one  particle  of  testimony  on  which  to  found  such  vague 
presumption,  and  if  there  had  been,  still  this  could  not  avail 
the  defendant. 

13.  Because  the  Court  rejected  evidence  ofiered  of  rule  and 
return  thereto,  made  heretofore  at  the  instance  of  John  E.  Ai- 
gram  v.  John  W.  BeUc  and  Robert  Belky  the  defendants. 

14.  Because  the  proceedings  under  the  scire  facias,  and 
subsequent  thereto^  were  null,  fraudulent  and  void,  and  con- 
veyed no  rights  to  the  defendants. 

15.  Because  the  verdict  is  contrary  to  law  and  evidence. 

Gregg,  for  the  motion.  Singleton  never  had  notice,  act- 
ual or  constructive,  of  the  sci.  fa.  and  proceedings  thereon. 
No  defence  was  made.  If  living,  Singleton  resided  beyond 
the  State.  He  was  not,  therefore,  a  party  to  the  proceeding. 
As  to  his  heirs,  &c,  the  judgment  was  a  nullity.  He  knew 
nothing  of  the  sale.  No  one  had  ever  administered  on  his 
estate.  The  plaint iflF  purchased  the  land.  For  many  years 
Singleton's  only  heir  was  a  minor.  The  Sheriff  never  served 
the  ^ci.fa.  He  was  the  proper  officer  to  do  it. —  Vide  3  Stat. 
118,  sec.  1 ;  2  Stat.  190 ;  7  Stat.  201,  sees.  6  and  7 ;  7  Stat. 
224,  sec.  31 ;  2  Stat.  254,  sec.  4 ;  Grimke  v.  MayratU^  2  Brev. 
202  and  8;  1  Lord.  Ray.  Rep.  522;  King  v.  Wolf  2  Bam. 
and  Aid.  610 ;  2  Durn.  and  East,  10 ;  4  Dum.  and  East,  648.- 
Writs  and  records  are  the  law  of  the  land.  From  1758  to 
this  time  writs  have  been  directed  to  the  Sheriff^  and  it  is  his 
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duty  to  serve  them. —  Vide  4  Comyn's  Digest,  245 — title,  Ex- 
ecution, letter  J.  4,  and  Appendix  to  Grimke,  3,  for  the  statute 
of  Edward  I.  directing  that  the  Sheriff  should  serve  the  sd. 
/a.  Singleton  was  no  party  to  the  proceedings.  The  mere 
posting  of  a  notice  that  a  sci.fa.  has  been  issued  cannot 
make  the  defendant  a  party. — Treasurers  v.  Tanant,  1  Hill, 
7.  It  is  not  a  compliance  with  the  Act.  Nor  is  the  return 
of  nUtU  by  the  Sheriff  constructive  notice.  It  is  not  in  ac- 
cordance with  the  Act  of  1792,  which  requires  the  posting  of 
a  rule  on  the  Court  House  door  when  the  defendant  is  be- 
yond the  State.  As  to  one  nihil  being  enough  in  the  Com- 
mon Pleas,  but  two  essential  in  the  King's  Bench :  the  prac- 
tice of  the  English  Courts  of  Common  Pleas  cannot  govern 
what  has  been  the  settled  practice  of  this  Court  for  forty 
years.  Where  the  judgment  has  l)een  of  ten  years'  standing, 
there  must  be  two  nihUs. — Bagnall  v,  Gfrey,  2  Sir  Wm.  Blk. 
1140.  There  must  be  two  nihils  or  a  scire  facias,  and  per- 
sonal notice. —  Yarker  v.  Reynoldson,  2  Sir  Wm.  Blk.  995. 
The  very  return  precludes  the  idea  that  the  Sheriff  posted  a 
rule  on  the  Court  House  door.  A  jury  cannot  be  directed  to 
presume  .against  the  fact  before  them.  This  is  not  an  irre- 
Duttable  presumption.  The  rule  which  presumes  that  all  ne- 
cessary to  the  rendition  of  the  judgment  has  been  done,  is  not 
applicable  here.  Best  on  Presumptions  of  Law.  74,  75  and 
78,  and  Mathews  on  Presumptive  Evidence,  274,  will  show 
how  far  this  rule  should  be  properly  applied.  If  the  writ  had 
been  lost,  the  Sheriff  may  be  presumed  to  have  done  his  duty. 
3  Barn,  and  Aid.  152 ;  Best  on  Presumptive  Ev.  81.  The 
maxim  omnia  presumunter,  &c.  will  not  apply  to  give  juris- 
diction to  an  interior  tribunal.-— 4  Phil.  Ev.  1016,  notes ;  King 
V.  AUsainis,  1  Man.  and  Ry.  668 ;  4  Phil.  Ev.  1021 ;  Yates 
V,  Lausyug,  9  Johns.  Rep.  437 ;  4  Phil.  Ev.  801,  note  551 ; 
Mills  v.Jmrtin^  19  Johns.  Rep.  33 ;  Bams  v.  Branchy  3  McC. 
19.  In  Miller  v.  Miller,  1  Bail.  242,  the  judgment  was  a 
nullity,  for  want  of  notice.  The  jury  should  have  been  al- 
lowed to  examine  into  the  fact  of  the  posting  of  the  sci.  fa. 
and  not  governed  by  legal  presumptions. — Best  on  Presump- 
tive Ev.  21,  sec.  18.  No  lapse  of  time  will  authorize  the  pre- 
sumption that  a  defendant  has  had  notice,  when  the  fact  ap- 
pears otherwise  on  the  face  of  the  proceedings.  Thirty  years 
will  not  do  it — Hathaway  v.  Clark,  5  Picker.  490.  As. to 
Singleton's  heirs,  the  judgment  is  a  mere  nullity,  and  they 
may  set  it  aside  collaterally.  This  is  no  mere  irregularity, 
which  can  be  taken  advantage  of  only  by  the  party  con- 
cerned. A  judgment  obtained  without  notice  is  void. — Bu- 
ehannanv.  JSucfcer, 9 East,  192;  2 E. C.L.Rep.4%;  Kilbum 
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V.  Woodworthy  6  Johns.  Rep.  37 ;  Borden  v.  Fitch,  16  Johns. 
Rep.  121;  mtitan  v.  Towns,  1  Hill.  439;  4  Phil.  Ev.  903^ 
note  637.  The  rule  applies  not  only  to  foreign,  but  domestic 
judgments. — Elliott  v.  Peirsol,  3^.  They  may  be  ques- 
tioned collaterally.  They  are  null,  if  the  Court  had  not  juris- 
diction. If  null,  it  is  trespass  to  enforce  them. — HoLUngs- 
worth  V.  Barbour,  4  Peters,  466 ;  Fisher  v.  Harden,  I  Paine, 
56 ;  Htckey  v.  Stewart,  3  Howard,  760.  The  judgment  in 
this  case  is  not  even  evidence. 

Clinton,  contra.  The  question  of  Singleton's  being  dead 
or  alive  was  one  for  the  jury,  and  is  settled  by  their  verdict. 
There  was  no  proof  that  he  was  without  the  State  when  the 
sd.  fa.  was  issued.  Was  it  not  competent  for  Canty  and 
McCrae  to  revive  their  judgment  in  accordance  with  the  prac- 
tice previous  to  1792?  The  Act  of  1792  does  not  prohibit 
the  old  mode  of  reviving  judgments.  The  Act  of  1746,  Pub. 
Laws,  212,  does  not  apply  to  this  case ;  nor  does  the  Act  of 
1784.  One  nihil  was  sufficient  to  revive  a  judgment  between 
the  same  parties,  until  the  Act  of  1792.—  Vide  3  Law  Lib.  6^ 
title,  Sci.  Fa.;  2  Gre.  168;  2  Saund.  73;  2  Salk.  699;  Jac. 
Law  Die.  title,  Sci.  Fa. ;  1  Blk.  Com.  89,  and  3  do.  429. 
Both  Acts,  one  not  having  repealed  the  other,  shall  have  con- 
current effect.  There  is  nothing  in  this  sci.  fa.  showing  that 
it  was  under  the  form  of  the  Act  of  1792 :  it  )vas  under  the 
old  form  anterior  to  the  passage  of  that  Act.  If  under  the  ' 
Act  of  1792,  it  should  have  appeared  on  the  face  of  the  pro- 
cess. Did  Singleton  have  constructive  notice  ?  A  rule  can 
only  be  obtained  from  the  Court  where  a  judgment  is  to  be 
revived  against  one  without  the  State,  under  the  Act  of  1792: 
The  Act  is  silent  as  to  the  whole  manner  of  obtaining  and 
posting  this  rule,  &c. ;  hence  the  option  allowed  to  revive 
under  the  old  form,  by  one  nihil.  The  Attachment  Act  di- 
rects very  dissimilar  proceedings  from  this. — 1  Brev.  Dig.  3H. 
There  is  nothing  in  the  writ  under  the  Act  showing  that  it 
must  be  served  differently  from  the  old  way.  At  this  late 
day,  the  Court  should  presume  that  all  things  necessary  to 
the  rendition  of  the  judgment  were  done — constructive  notice 
given,  &c.  It  cannot  be  proved,  because  there  was  no  mode 
prescribed  by  the  Act  by  which  the  rule  became  a  part  of  the 
record,  and  evidence  in  itself.  In  Porter  v.  Brisbane,  2  Brev. 
496,  the  Court  presumed  a  ca.  sa.  and  return  of  non  est  inn 
venitis  by  the  Sheriff,  the  ca.  sa.  not  being  produced.  Single- 
ton was  in  the  Court  by  the  original  writ  when  the  scL  fa. 
issued,  and  could  not  be  dismissed  until  the  judgment  was 
satisfied.  The  sci  fa.  is  only  a  continuation  of  the  suit — 
theiefbse  one  nihil  is  suflkient.    This  is  very  different  firqm 
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the  proceeding  against  Bail,  who  has  never  been  a  party  in 
Court.  One  who  withdraws  himself  voluntarily  from  the 
jnrisdicticHi  of  the  Court,  should  not  be  indulged  by  the  law. 
He  h^  no  right  to  complain  of  the  want  of  notice,  and  one 
mhU  is  sufficient.  The  law  does  not  contemplate  that,  by 
posting,  the  defendant  will  have  actual  notice ;  it  is  a  form 
to  be  observed  by  the  plaintiff.  According  to  the  old  prac- 
tice in  England,  the  set.  fa.  was  only  lodged  in  the  Sheriff's 
office.— 4  Term  Rep.  663 ;  2  Tidd,  1096 ;  6  Jac.  Law  Die. 
title,  9ci.  fa.  Suppose  there  had  never  been  an  attempt  to 
revlTe  this  judgment  by  sd.  fa.  would  the  fi.  fa.  have  been 
void,  or  voidable  only?  Irregularity  would  only  make  it 
voidable,  {Reynolds  v.  Chrp^  3  Caine's  Rep.  270  and  71 ; 
Fleming  v.  Gilbert,  3  Johns.  Rep.  623 ;  45  E.  C.  L.  Rep.  707,) 
and  only  a  party  to  the  proceedings  can  take  advantage  of  it, 
(Henry  v.  Ferguson,  1  Bail.  512;  3  McC.  142;  2  Rice's  Dig. 
48,)  and  then  not  after  great  lapse  of  time. — 3  Phil.  Ev.  1311, 
note  903 ;  Surtdl  ads.  Brailsfard,  2  Bay,  333 ;  Mooney  v. 
Wdsk,  1  Mill's  Con.  Rep.  133 ;  3  McC.  20;  Jackson  v.  Nob- 
ins,  13  Johns.  Rep.  671 ;  Underhill  v.  Devereux,  2  Saund. 
72;  2  Strange  198  and  1076;  7  Johns.  Rep.  656.  The  origi- 
nal judgment  was  never  satisfied  by  Singleton,  and  these 
lands  were  sold  by  his  creditors  for  a  just  debt.  The  mother 
of  the  plaintiff  and  the  widow  of  Singleton  acquiesced  in  all 
these  proceedings  for  a  long  time.  This  judgment  cannot 
be  thus  collaterally  set  aside. — Heister  v.  Fortner,  2  Bin.  40; 
Jackson  v.  Delancey,  13  Johns.  Rep.  660 ;  Oriffin  v.  Ward- 
law^  Harper,  481 ;  Jackson  v.  Robins,  16  Johns.  Rep.  673 ;  3 
Wend.  27;  Jadcson  v.  Bartlet,  8  Johns.  Rep.  366;  Croke 
EiL  188;  I  Salk.  273;  Pub.  Laws,  38. 

A  purchaser  is  not  bound  to  look  into  the  regularity  of  the 
Sheriff's  sale.— Giles  v.  Pratt,  1  Hill,  240;  Turner  v.  Mo- 
Oreo,  1  N.  and  McC.  12 ;  Barkley  v.  Screven,  1  N.  and  McC. 
406 ;  Allan  on  Sheriffs,  186.  The  original  judgment  binds 
the  land. — ^N.  Y.  Dig.,  title.  Execution,  sec.  209.  In  Hop- 
kms  V.  Degraffenreid,  2  Bay,  441,  the  recital  in  a  Sheriff's 
deed  was  regarded  as  his  official  return. 

Hanna,  same  side.  The  objections  are  of  two  classes : 
those  which  affect  the  validity  of  the  judgment  and  execu- 
tion, and  those  which  affect  the  levy  and  sale  of  the  land, 
Stat.  13th,  Ed.  1st,  (ch.  66,^  was  the  statute  which  gave  the 
revivor  of  judgments  by  scire  fadas.—SeUon^s  Practice,  89 ; 
2  Tidd's  Prac.  1125;  Rich.  Prac.  221 ;  2  Salk.  699.  There 
was  no  real  difference  between  the  practice  in  the  King's 
Bench  and  the  Common  Pleas  in  reviving  judgments  by  sci. 
fa.'w-'MUler  v.  Yerraway,  3  Burrow's  Rep.  1723;  Gross  v. 
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Nash,  4  Burrow's  Rop.  2439 ;  19  Yiner's  Abridg.  288,  tide, 
8ci.  Fa.  Sellon  says,  in  general  no  notice  is  given  in  sdre 
facias.— BagnaU  v.  Gray,  2  Sir  Wm.  Blk.  1140.  The  Court 
may  act  for  itself  in  requiring  what  terms  it  pleases  in  the 
revivor  of  the  judgment. — Pub.  Laws,  212 ;  Pub.  Laws,  369 
and  38.  The  judgment  was  good  as  long  as  it  stood,  and 
third  persons  cannot  take  advantage  of  or  question  irregu- 
larities.— Henry  v.  Ferguson,  1  Bail.  512.  The  Act  of  1792, 
7  Stat,  280,  is  said  to  make  a  diflerence  in  our  practice,  but  it 
does  not  require,  but  says  it  is  sufficient,  to  post  a  rule,  d&c. ; 
and  it  may  be  questioned  whether  this  Act  refers  to  the  revi- 
val of  final  judgments  between  the  original  parties.  If  it  does, 
it  does  not  take  away  the  old  practice.  Urimke  v.  Mayrant 
is  relied  on  by  the  opposite  side,  but  the  question  in  that  case 
was,  whether  the  judgment  could  be  revived  by  one  sci.  fa. 
and  two  nihUs.  It  was  also  a  proceeding  by  executors.  (la 
such  case,  we  admit  the  practice  to  be  difierent  from  that 
now  contended  for.)  In  that  case  the  party  could  have  been 
actually  served,  and  the  plaintiff  knew  it.  The  case  of  the 
TYeeisurers  v.  Tanant,  1  Hill,  7,  is  not  a  parallel  case  to  this. 
The  return  of  nihil  in  this  case,  is  no  presumption  against 
the  posting  of  the  rule.  A  sci.  fa.  is  not  necessary  to  revive 
a  judgment  after  a^.  fa.  has  been  once  issued,  even  if  a  year 
and  a  day  have  elapsed. — Tidd's  Prac.  1004 ;  2  Coke  on  Lyt. 
290,  B.;  Ayers  v.  Hardress,  1  Strange,  100;  2  Wilson's  Rep. 
82 ;  Gonnigal  v.  Smith,  6  Johns.  Rep.  106 ;  Jackson  v.  Stiles, 
9  Johns.  Itep.  391.  When  irregular,  the  revival  is  not  void, 
but  voidable  only,  {Patrick  v.  Johnson,  3  Lev.  404,)  and  it  is 
voidable  only  by  an  original  party;  {Jackson  v.  jSartlet,  8 
Johns.  Rep.  361,)  and  it  cannot.be  avoided  id  a  collateral  is- 
sue, nor  in  a  direct  one  after  the  lapse  of  twenty  years. — Jack- 
son V.  Robins,  16  Johns.  Rep.  675  and  576 ;  2  Binney,  4M. 
Vide  1  Greenleaf  Ev.  41,  as  to  the  presumption  of  life ;  after 
seven  years^  absence,  it  is  destroyed. — 10  Pickering,  517. 
Conclusive  presumptions  are  in  favor  of  legal  proceedings. 
— 1  Greenleaf  Ev.  sec.  19.  After  twenty  years,  it  is  pre* 
sumed  that  all  persons  had  notice  of  legal  proceedings  in  a 
Court  of  jurisdiction. — Brown  v.  Wood,  17  Mass.  Rep.  68. 
The  want  of  a  return  does  not  invalidate  a  Sheriff's  sale. 
— Allan  on  Sheriffs,  83 ;  Graves  ads.  Belser,  1  N.  and  McC. 
126 ;  Executors  of  Evans  v.  Rogers,  2  N.  and  McC.  663 ; 
Turner  v.  McCrea,  1  N.  and  McC.  11. 

A.  W.  Thomson,  for  the  motion.  In  1806,  for  all  legal 
purposes,  Singleton  was  dead ;  and  under  no  form  could  the 
judgment  be  revived  against  him.  The  Sheriffs  are  the  pro- 
per persons  to  serve  the  process. — Act  of  1792,  2  Brev.  Dig. 
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170,  sec.  22.  The  posting  of  the  rule  should  have  appeared 
on  the  record. — I  Greealeaf  Ev.  22,  sec.  19.  No  case  can  be 
produced  of  the  revival  of  a  judgment  without  two  nihils, 
under  the  practice  anterior  to  1792.  No  man's  property  can 
'  be  taken  from  him  without  giving  him  an  opportunity  to 
make  a  defence.  After  seven  years  the  presmuption  of  life 
ceases,  without  proof  to  the  contrary. — 1  Phil.  Ev.  197,  and 
3  do.  489,  note  381 ;  Wood  v.  Wood,  2  Bay,  476 ;  Bums  v. 
Ford,  I  Bail.  607;  Proctor  v.  McCall,  2  Bail.  298;  Cusac  v. 
WhUe,  2  Mill's  Con.  Rep.  279. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

Before  proceeding  to  the  principal  question  presented  in 
the  case,  several  detached  giounds  of  appeal  will  be  consid- 
ered. The  fourth  groimd  affirms  that  the  levy  was  exces- 
sive; and  that  a  purchase  by  the  plaintiff  in  execution,  un- 
der an  excessive  levy,  is  void.  It  is  assumed  that  the  excess 
of  the  levy  is  to  be  decided  by  the  quantity  of  laud  sold,  and 
not  by  the  price  it  brought.  A  levy  is  not  excessive,  the  sale 
of  which  is  insufficient  to  satisfy  the  execution.  This  seems 
to  be  admitted  as  to  a  stranger,  but  not  as  to  the  plaintiff, 
who  may  purchase.  A  purchase  by  the  plaintiff,  in  a  fair 
competition,  cannot  be  vacated,  because  the  sale  was  made 
at  a  great  depreciation.  If  no  fraud  or  unfair  practice  be 
used  by  the  plaintiff,  his  purchase  will  be  as  much  protected 
as  that  of  a  stranger.  It  was  submitted  to  the  jury  to  deter- 
mine if  the  plaintiff  had  been  guilty  of  any  fraud  or  unfair 
practice'  in  the  sale  of  the  land.  With  the  direct  evidence 
respecting  its  value,  the  circumstance  that  Singleton  had 
abandoned  the  land,  and  that  it  had  remained  unclaimed  by 
any  person  for  more  than  30  years,  was  brought  to  their 
notice. 

The  exception  taken  in  the  fifth  ground  of  appeal  is  not 
material.  The  sales  were  made  between  the  time  of  the 
lodgment  of  the  execution  and  its  return.  The  return  of  the 
sales  implies  a  levy.  But  were  it  otherwise,  the  validity  of 
tlie  purchaser's  title  does  not  depend  on  the  return.  The 
omission  to  endorse  it  on  the  execution  is  a  mere  irregul£(,r- 
ity,  and  may  be  supplied  at  any  time. —  Williamson  v.  JF\»r' 
row,  1  Bail.  611. 

The  report  shows  that  the  eighth  ground  of  appeal  pre- 
sents a  very  imperfect  statement  of  what  was  said,  by  the 
Circuit  Judge,  on  the  subject  of  the  plaintiff's  minority.  The 
defendants  did  not  claim  by  the  statute  of  limitations,  nor 
rely  on  any  presumption  of  a  grant  or  release,  which  might 
be  repelled  by  the  infancy  of  the  plaintiff.  Their  title  to  the 
land  depended  on  the  validity  of  the  Sheriff's  conveyance  to 
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Barclay,  McCrae  and  Cantey;  which  could  not  be  affected 
by  the  plaintiff's  minority. 

The  eleventh  ground,  which  excepts  to  the  refusal  of  the 
Circuit  Judge  to  submit  to  the  jury  the  fact  of  Singleton's 
death,  furnishes  an  answer  to  the  exception,  taken  in  the 
twelfth  ground^  to  his  alleged  comments  to  the  jury  on  the 
evidence  of  that  fact. 

The  evidence  referred  to  in  the  thirteenth  ground,  as  hav- 
ing been  rejected,  was  a  printed  brief  of  the  case,  between 
the  parties  named,  in  the  Court  of  Appeals. 

Ail  the  other  grounds  relate  to  the  validity  of  the  Sheriff's 
deed  to  Barclay,  McCrea  and  Cantey.  If  that  be  valid,  the 
plaintiff  is  not  entitled  to  recover. 

It  is  contended  for  the  plaintiff,  that  the  execution,  under 
which  the  land  in  dispute  was  sold,  is  void,  because  the  judg- 
ment in  sei,  fa.  on  which  it  was  issued  is  void,  having  been 
rendered  on  the  return  of  one  nihil.  Many  authorities  were 
adduced  to  show  that  a  judgment,  rendered  without  the  ser- 
vice of  process,  actual  or  constructive,  on  the  party  to  be 
charged,  is  void  for  want  of  jurisdiction ;  so  that  no  right  or 
title  can  be  acquired  under  it — that  the  objection  may  be  ta- 
ken collaterally  in  any  action  in  which  a  title,  derived  from 
such  judgment,  may  be  in  issue.  These  positions  may  be 
admitted  without  affecting  the  decision  in  this  case.  In  the 
application  of  them  to  the  question  under  consideration,  it  is 
assumed,  by  the  counsel  for  the  plaintiff,  that  the  execution, 
under  which  the  defendant  claims,  was  issued  on  the  judg- 
ment in  sei.  fa.  But  it  is  proposed  to  show  that  the  authority 
to  issue  the  execution  is  derived  from  the  original  judgment 
by  confession — in  rendering  which,  the, Court  had,  undeni- 
ably, jurisdiction  ;  that  the  return  of  one  nihil  to  the  writ  of 
sei.  fa.  at  the  time  the  judgment  was  rendered,  was  regular 
and  sufficient ;  and  even  if  it  were  not,  that  the  execution 
was,  on  that  account,  voidable  only,  and  not  void ;  that  pur- 
chasers under  an  execution,  voidable  for  irregularity,  are  pro- 
tected in  their  titles ;  and  that  an  execution  can  be  set  aside 
for  irregularity,  only  on  a  direct  application  of  the  defendant^ 
and  that  after  a  lapse  of  forty  years,  such  a  motion  will  not 
be  entertained  by  the  Court. 

At  common  law,  all  process  is  discontinued  after  a  year 
and  a  day ;  so  tliat  if  the  plaintiff  neglected  to  sue  out  exe- 
cution within  that  time,  he  was  afterwards  prevented,  and 
was  obliged  to  bring  an  action  of  debt  on  the  judgment  By 
the  statute  of  Westminster,  the  writ  of  sei.  fa.  was  given  to 
have  execution  of  the  judgment.  This  is  a  mere  continua- 
tion of  the  original  proceeding.    It  must  be  issued  from  and 
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returned  to  the  Court  in  which  the  judgment  remains  of  rec- 
ord. No  interest  nor  damages  are  recoverable,  nor  costs,  un- 
til the  statute  of  8  and  9  William  III.  It  is  called  a  "writ 
of  execution,"  and  the  judgment  rendered  on  its  return  is, 
that  the  plaintiff  have  execution  of  the  original  judgment. 

In  the  Common  Pleas,  if  the  sci.  feu  be  issued  on  a  judg- 
ment, against  the  defendant,  and  the  Sheriff  return  nihil^ 
and  die  defendant  make  default,  judgment  is  rendered  against 
him,  without  awarding  a  second  scL/a, — Tidd,  1125.  In 
the  King's  Bench,  in  the  like  case,  two  nihih  are  requisite ; 
but  it  was  usual  to  sue  out  both  writs  together,  making  the 
teste  of  the  second  as  if  the  first  had  actually  been  returned. 
Thus  for  any  purpose  of  actual  notice,  there  was  little  differ- 
ence between  the  practice  of  the  two  courts.  The  return  of 
one  nihil  to  the  sci.  fa.  against  Singleton,  was  pursuant  to 
the  practice  in  the  Common  Pleas ;  and  it  must  be  assumed 
that  the  proceeding  was  directed  by  that  practice.  The  case 
of  Orimke  v.  Mat/rant  was  decided  after  the  judgment  was 
rendered  against  Singleton.  That  case,  contessediv,  intro- 
duced a  new  practice,  more  suitable,  as  it  was  said,  to  the 
organization  of  our  courts,  when  it  required  personal  service 
of  the  writ,  if  the  defendant  was  known  to  be  in  the  State. 
It  was  not  decided  what  course  should  be  pursued  if  the  de- 
fendant was  in  the  State,  and  the  plaintiff  did  not  know  where 
he  resided.  There  is  no  proof  that  McCrae  and  Canty  had 
any  information  respecting  Singleton's  residence.  The  rec- 
ora  of  the  judgment  in  sd.  fa.  against  Singleton  is  perfectly 
regular,  according  to  the  Common  Pleas  practice.  To  ad- 
judge, at  this  time,  that  one  return  of  nihil  was  not  sufficient, 
would  be,  in  effect,  to  review  that  judgment ;  and  now,  for 
the  first  time,  declaring  that  the  practice  of  our  Court  shall 
conform  to  that  of  the  King's  Bench,  introduce  a  rule,  and 
reverse  a  former  judgment  for  error  in  not  having  conformed 
to  it 

But  the  plaintiff  insists  that  having  shown  that  Singleton 
was  absent  from  the  State  when  the  sci.  fa.  was  issued,  and 
for  a  period  of  time  which  would  raise  the  presumption  of  his 
death ;  that  as  against  a  defendant  absent  from  the  State,  a 
copy  of  the  writ  should  have  been  posted  at  the  Court  House 
door,  pursuant  to  the  Act  of  1792 ;  or  on  the  presumption  of 
his  death,  two  nihils  should  have  been  returned,  according 
to  the  practice  of  the  Common  Pleas  in  such  case.  It  is  un- 
necessary to  decide  on  the  admissibility  or  effect  of  such  evi- 
dence to  avoid  a  judgment,  rendered  40  years  ago.  It  may 
be  admitted  that  me  return  of  one  nihil  was  insufficient  to 
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warrant  the  judgment  on  the  sci.  fa,,  and  that  the  judgment 
was  irregular  and  void.  Then  the  case  will  be,  that  the  Ji. 
fa.  was  issued  eleven  years  after  the  return  of  the  first  fi,  fa., 
without  intermediate  returns  and  continuances.  It  is  well 
settled  law  that  an  execution  so  issued  is  voidable  only,  and 
not  void.  In  Patrick  v.  Johnson,  3  Lev.  404,  which  was 
trespass  for  false  imprisonment,  the  defendants  justified  the 
arrest  and  imprisonment  of  the  plaintiff  under  an  execution. 
The  plaintiff  replied  that  more  than  a  year  and  a  day  had 
expired  after  the  judgment  was  rendered,  before  the  execu- 
tion was  sued  out.  The  plaintiff  demurred,  and  it  was  re- 
solved, that  an  execution,  issued  after  a  year  and  a  day,  is 
not  void,  but  voidable  only ;  and  that,  until  it  is  reversed,  it 
is  a  good  justification.  The  same  point  has  been  afiirmed 
in  numerous  cases. — Henry  v,  Ferguson,  1  Pail.  513;  Bark- 
ley  V.  Scriven,*  1  N.  and  McC.  408 ;  Jackson  v.  Bartlet,  8 
Johns  R.  361 ;  Jackson  v.  Delancy,  13  Johns.  R.  538. 

It  is  equally  well  settled  that  the  purchaser,  under  an  exe- 
cution not  void,  but  voidable  only,  will  be  protected  in  his 
title;  and  that  the  objection  cannot  be  made  by  third  per- 
sons. In  Henry  v.  Ferguson,  which  was  an  action  of  tres- 
pass to  try  title,  the  plaintiff  claimed  under  an  execution  is- 
sued on  a  judgment  in  sci,  fa.  It  was  objected  that  the  sci. 
fa.  was  irregular.  CoIcock,  J.  said  it  was  unnecessary  to 
consider  whether  the  judgment  produced  were  regular  or  not, 
for  it  has  repeatedly  been  decided  that  third  persons  cannot 
inquire  into  the  matter.  It  was  an  authority,  as  long  as  it 
stood  unreversed,  to  issue  the  execution.  Barkley  v.  Scrivenj 
1  N.  and  McC.  408;  Jackson  v.  Delancy,  13  Johns.  R,  538; 
Jackson  v.  Styles,  9  Johns.  R.  391. 

After  a  lapse  of  40  years,  ludicial  proceedings  cannot  be 
set  aside  for  irregularity.  The  distinction  between  judicial 
proceedings,  which  are  void  and  voidable  only,  has  been 
overlooked  in  the  argument  for  the  plaintiff.  Authorities 
have  been  cited  to  prove  that  a  void  judgment  is  a  nullity, 
and  that  the  objection  may  be  taken  to  defeat  any  title  ac- 
quired under  it,  by  any  person,  and  hi  any  action,  without 
limitation  of  time.  It  is  unnecessary  to  controvert  these  ca- 
ses. The  judgment  by  confession  against  Singleton,  under 
which  the  aefendant  claims,  is  undeniably  valid.  The  objec- 
tion to  the  execution  is  a  mere  irregularity  in  suing  out  pro- 
cess, and  makes  it  only  voidable.  It  is  too  late,  even  on  mo- 
tion, for  the  defendant  in  execution  to  set  it  aside.    In 

,  2  Bay,  233,  a  motion  was  refused  after  twelve 
years.    In  JackMit  v.  Robins,  16  Johns.  R.  671,  ChaQcellor 
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Kent  held  twenty-seven  years  clearly  a  bar.  The  case  of 
Thompson  v.  Skinner,  7  J.  R.  is  almost  identical  with  the 
present.  A  motion  was  made  to  set  aside  a  judgment,  which 
had  been  entered  26  years  before,  on  affidavit  that  the  de- 
fendant died  in  vacation  and  before  the  teste  of  the  writ ;  and 
that  his  heirs  had  ever  since  been  under  disabilities,  as  mi- 
nors or  femes  covert.  The  motion  was  refused,  on  the  ground 
that,  after  20  years,  no  judicial  proceeding  ought  to  be  set 
aside  for  irregularity. 

This  rule  is  indispensadble  to  the  security  of  judicial  sales. 
A  purchaser  cannot  be  required  to  examine  iuto  the  record, 
and,  reviewing  the  judgment  and  proceedings  in  the  case,  be 
held  to  buy  at  the  risk  of  his  own  vigilance  and  skill  in  dis- 
covering any  irregularity,  apparent  in  the  proceedings;  and 
against  such  as  may  afterwards  be  presented  by  the  loss  or 
destruction  of  any  part  of  the  proceedings,  and  also  against 
such  as  may  be  created  in  the  record,  apparently  regular  and 
complete,  by  the  admission  of  extrinsic  evidence.  The  rule 
acquires  the  force  of  public  necessity,  when  titles,  confirmed 
by  long  possession,  are  assailed.  If  lime  is  not  permitted  to 
supply  the  evidence  it  destroys,  rights  become  more  insecure 
in  proportion  to  the  period  they  have  been  possessed.  In  this 
case  the  defendant  is  a  purchaser  for  valuable  consideration, 
without  even  any  imputed  notice  of  any  fraud  or  defect  in 
the  title  acquired  under  the  execution  against  Singleton, 
which  had  descended  without  claim  or  dispute  to  the  third 
generation  of  the  purchaser.  If  such  a  title  be  not  protected 
by  law  against  the  objections  now  made  by  the  heirs  of  Sin- 
gleton, judicial  sales  would  suffer  a  shock  which  would  pro- 
duce incalculable  mischief. 


The  motion  is  refused. 
O'Neall,  J.  Ev 
>ncurred. 
Motion  refused. 


O'Neall,  J.  Evans,  J.  Wardlaw,  J.  and  Withers,  J. 
concurred. 


A.  W.  Yongue,  sheriff,  v.  James  CtcUhcart. 

Although  the  report  of  the  eyidence  be  calculated  to  raise  doubtfl  of  a  &ct  upon 
which  the  jury  have  passed,  their  verdict  will  be  permitted  to  stand  if  no  other 
objection  ezistB. 

Where  the  Sheriff  brought  an  action  to  recover  from  the  first  purchaser  the  dif- 
fcranee  between  the  worn  first  bid  and  the  sum  obtained  at  a  second  re-sale,  on 
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appeal  it  was  held  that  the  action  could  not  be  sustained,  because,  at  the  last 
re-sale,  the  SheriiT  had  failed  to  make  proclamation  that'  he  was  re-selling  at 
the  risk  of  the  first  purchaser. 

Before  Mr.  Justice  Withers,  at  Fairfield,  Fall  Term,  1847. 

This  action  was  brought  to  recover  the  difference  between 
the  first  sale  to  the  defendant  of  a  tract  of  land,  and  the  price 
finally  obtained  for  it,  upon  a  re-sale,  by  the  Sheriff. 

With  due  authority,  and  in  a  regular  manner,  the  plaintiff, 
then  being  Sheriff,  exposed  to  sale,  on  the  first  Monday  in 
February,  1844,  eight  hundred  and  fifty-nine  acres  of  land, 
belonging  to  the  estate  of  Thomas  Lumpkin,  deceased.  On 
that  occasion  the  defendant  was  the  highest  bidder,  and  the 
land  was  knocked  down  to  him  accordingly,  at  the  price  of 
^650. 

On  the  same  day  and  occasion,  Cathcart  an<J  one  William 
L.  Pickett  came  together  into  the  Sheriff's  office,  and  Cath- 
cart said  to  Yongue,  the  Sheriff,  that  Pickett  had  taken  his 
bid.  Yongue  said,  "very  well ;  I  am  willing  to  make  titles 
to  whoever  pays  me  the  money."  Cathcart's  name,  however, 
was  entered  in  the  Sheriff's  Book  as  the  purchaser,  whether 
on  the  same  day  or  a  short  time  after  the  sale,  the  witness 
(who  was  the  Sheriff's  clerk,)  was  not  quite  positive;  he 
thought  a  little  afterwards. 

Pickett  went  into  possession  of  the  land,  and  worked  it  a 
year.  Sometime  after  the  sale  he  paid  to  the  Sheriff,  Yongue, 
$700,  on  account  of  Cathcart's  bid,  (The  entry  in  the  sale 
book  will  be  produced.) 

Before  Yongue  went  out  of  office  as  Sheriff,  he  advertised 
the  land  for  re-sale,  at  the  risk  of  the  former  purchaser.  But 
it  was  re-sold  by  Cockrell,  his  successor,  in  pursuance  of  such 
advertisement,  on  sale  day  in  Noirember,  1844,  on  which 
occasion  it  was  knocked  down  to  the  same  William  L.  Pick- 
ett at  $2000. 

He  failed  to  pay  the  money,  and  the  land  being  again  ad- 
vertised to  be  re-sold  "  at  the  risk  of  the  former  purchaser," 
was  accordingly  re-sold  on  the  sale  day  in  February,  1845, 
to  John  Mobiy,  for  $835,  who  paid  the  said  sum,  and  re- 
ceived titles. 

Mr.  McDowell  said  that  "Cathcart  attended  the  first  re- 
sale, and  caused  the  land  to  be  run  up  to  $2000 — and  re- 
quested me  to  look  to  his  interest  in  the  matter.  When  the 
land  was  offered  at  the  second  re-sale,  I  attended,  in  view  of 
Cathcart's  interests.    The  Sheriff  stated  he  offered  it  at  the 
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risk  of  the  former  purchaser,  William  L.  Pickett,  naming 
him.  At  the  first  sale  Pickett  was  supposed  to  be  in  good 
standing.  I  think  I  would  have  run  the  land  higher  if  Pick- 
ett's name  had  not  been  announced  as  the  defaulting  pur- 
chaser." Cockrell  did  not^remember  that  he  announced  the 
name  of  William  L.  Pickett,  but  he  said  he  intended  him  by 
the  term  "former  purchaser,"  for  he  was  in  fact  the  former 
purchaser  from  him.  Mr.  Mickle  was  present  at  the  last  re- 
sale, and  though  he  does  not  know,  yet  he  thinks  Pickett's 
name  was  announced  as  the  last  purchaser ;  at  any  rate,  he 
so  distinctly  understood.  Peay,  also,  said  that  on  the  occa- 
sion of  the  first  sale,  when  Cathcart  bid  off  the  land,  he  heard 
Pickett  offer  Cathcart  $50  for  his  bid,  who  agreed  to  accept 
it, and  Pickett  was  to  have  three  years  to  pay  t:ie  money  in: 
though  he  did  not  know  the  contract  was  ever  carried  out — 
saw  no  money  paid,  nor  writings  executed.  In  1844  it  was 
supposed  Pickett  was  in  tolerable  circumstances ;  at  the  time 
of  the  sale  (he  meant,  perhaps,  the  first,)  he  had  a  good  prac- 
tice as  a  doctor.  He  became  insolvent,  and  none  of  his  prop- 
erty is  now  here.  It  appeared  that  Pickett  had  left  the  State. 
Ck)ckreli  said  the  first  re-sale  was  at  the  risk  of  Cathcart,  and 
he  might  have  made  the  land  bring  more  than  Mobly  gave, 
for  $835  was  quite  an  inadequate  price  for  it. 

Such  was  the  testimony. 

The  Presiding  Judge  says:  By  the  A.  A.  1839,  (which, 
however,  I  have  not  before  me,)  it  is  required  that  the  Sheriff, 
unless  otherwise  directed  by  the  plaintiff  in  execution,  shall, 
where  the  purchaser  does  not  comply  with  his  bid,  proceea 
to  re-sell  on  the  next  sa\Q  day,  announcing  the  re-sale  to  be 
at  the  risk  of  the  former  piu-chaser.  It  will  be  remembered 
that  the  property  was  not  re-sold  at  the  next  succeeding 
sale  day. 

I  submitted  to  the  jury  the  following  enquiry  and  proposi- 
tion :  Did  Yongue,  on  the  occasion  of  the  first  sale,  accept 
William  L.  Pickett  in  the  room  of  Cathcart  as  the  purchaser? 
If  he  did,  then  Cathcart  was  discharged  from  that  obligation 
which  his  bid  created.  In  solving  this  question,  their  atten- 
tion was  directed  to  the  circumstances  that  though  Cathcart's 
name  was  entered  upon  the  book  as  the  purchaser,  yet  Pick- 
ett went  into  possession  of  the  land,  had  paid  $700  towards 
the  purchase,  he  was  allowed  to  remain  in  undisturbed  pos- 
session for  a  period  extending  beyond  the  next  succeeding 
sale  day :  Did  or  did  not  this  conduct  and  acquiescence  indi- 
cate that  Pickett  was  the  accepted  purchaser  ? 

If  this,  however,  was  resolved  against  Cathcart,  then  did 
any  thing  done  by  Cockrell,  the  succeeding  Sheriff,  release 
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Cathcart?  I  held  that  when  the  land  was  first  offered  by 
Cockrell  and  bid  off  by  Pickett,  who  wholly  failed  to  comply 
with  his  bid,  and  to  whom  no  title  was  made,  the  transaction 
was  an  empty  one ;  it  was,  in  fact,  no  sale  to  another  pur- 
chaser, and  the  parties  remained^  in  statu  quo.  Then  the 
question  was,  did  the  sale  to  Mobly,  which  was  a  real  trans- 
action, carried  out,  release  Cathcart?  There  was  no  room 
for  doubt  that  Cockrell  at  that  time  intended  to  sell  at  the 
risk  of  Pickett,  and  that  he  said  so ;  for  so  Mr.  McDowall  re- 
membered. I  said  to  the  jury,  that  while  I  would  not  an- 
nounce the  doctrine  that  an  actual  deception  pmcticed  on 
Cathcart  or  his  agent  by  naming  Pickett  instead  of  Cathcart 
as  the  defaulting  purchaser,  should  not  avail  Cathcart ;  yet  I 
thought  that,  as  a  legal  proposition,  the  transaction  did  not 
release  Cathcart,  if  he  were  liable  up  to  that  time.  Cockrell 
sold  at  the  risk  (so  he  said)  of  Pickett  as  the  defaulting  pur- 
chaser, and  the  only  one,  from  him — and  I  saw  no  legal  rea- 
son why  any  liability  of  Pickett,  as  a  defaulting  purchaser, 
to  Cockrell,  should  operate  to  discharge  a  previous  liability 
of  Cathcart  to  Yongue,  m  the  same  character.  I  did  not 
perceive  why  any  number  of  defaulting  bidders  should  not 
be  held  each  Uable. 

I  held,  finally,  that  the  provisions  of  the  Act  of  1839,  above 
referred  to,  were  directory  to  the  Sheriff — and  though  not  in 
this  case  complied  with,  yet  I  thought  the  sale  to  Mobly 
valid ;  and  that  the  provisions  of  that  Act  were  not  intended 
for  the  protection,  convenience,  or  advantage  of  the  default- 
ing purchaser.  The  great  object  was  to  secure  for  the  cred- 
itors the  amount  of  the  first  bid ;  and  if  Pickett  had  not  been 
taken  for  the  first  bidder,  I  thought  the  latter  might  be  held 
liable,  on  this  occasion,  for  the  difference.  The  jury  found  a 
verdict  for  the  plaintiff,  accordingly. 

The  defendant  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  on  the  following  grounds,  viz : 

1st.  Because  the  plaintiff  had,  as  appeared  from  the  evi- 
dence in  the  case,  accepted  Dr.  William  L.  Pickett  as  the 
Purchaser  of  the  land  referred  to  in  the  pleadings  and  evi- 
ence  in  the  case,  in  the  lieu  and  stead  of  the  defendant. 

2d.  Because  the  second  re-sale  of  the  land,  on  account  of 
which  the  defendant  is  now  sued,  at  which  it  was  so  re-sold, 
at  the  risk  of  Dr.  William  L.  Pickett,  operated  as  a  complete 
and  full  discharge  of  the  defendant  from  all  legal  liability  on 
account  of  his  supposed  pbrchase  of  the  said  land. 

3d.  Because  the  course  and  manner  of  proceeding  on  the 
part  of  the  plaintiff  and  his  agent  or  agents  in  the  resale  of 
the  said  land,  operated  as  a  complete  surprise  on  the  defend* 
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ant,  and  if  the  verdict  were  permitted  to  stand,  would  at  least 
operate  as  a  legal  fraud  on  the  defendant. 

4th.  Because  the  Court  charged  the  jury  that  the  defend* 
ant  James  Cathcart's  legal  liability  could  be  fixed  and  deter- 
mined by  a  re-sale  of  the  land,  when  such  re-sale  was  ex- 
pressly made  at  the  risk  of  one  Dr.  William  L.  Pickett,  a 
former  purch£iser,'and  not  at  the  risk  of  the  defendant,  in 
which  it  is  submitted  there  was  error,  as  will  appear  from 
the  Act  of  1839 — and  the  more  especially  so,  as  the  said  re- 
sale did  not  take  place  within  the  time  prescribed  by  the  said 
Act  of  Assembly  of  1839. 

6th.  Because  the  re-sale  of  the  land  was  illegal  and  void, 
not  havmg  been  made  within  the  time  prescribed  by  the  Act 
of  1839,  which  ground  was  strongly  urged  by  the  plaintiflF's 
counsel  in  the  (>>urt  below,  which  re-^e  could  not,  there- 
fore, affect  the  defendant's  rights. 

D.  McDowell  and  A.  W.  Thomson,  for  the  motion. 
BoTCE,  contra. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court 

The  first  ground  of  appeal  presents  a  question  of  fact,  as 
to  which,  notwithstanding  doubts  which  the  report  of  the 
evidence  is  calculated  to  raise,  the  verdict  would  be  permit- 
ted to  stand,  if  no  other  objection  existed. 

Other  grounds  of  appeal  suggest  objections  to  the  regularity 
of  the  re-sale,  and  to  the  views  taken  by  the  Circuit  Judge, 
all  of  which  have  come  under  consideratioh,  although  it  will 
not  be  necessary  now  to  make  an  authoritative  decision  as 
toalL 

The  action  is  brought  by  the  Sheriff  himsell^  to  recover 
from  the  first  purchaser  the  difference  between  the  sum  first 
bid  and  the  sum  obtained  upon  a  second  re-sale.  The  She* 
rifi^  perhaps,  is  supposed  to  represent  creditors  here:  how- 
ever that  may  be,  he  is  personally  interested.  He  might,  in 
an  action  for  the  price  of  the  land,  brought  against  this  de- 
fendant, Cathcart,  have  recovered  the  sum  first  bid:  in  w)iich 
case,  Cathcart  would  have  had  the  land.  Or,  if  Cathcart 
were  not  solvent,  or  the  Sheriff,  of  his  own  head  or  by  in- 
stniction,  chose  to  resort  to  the  statutory  remedy  by  re-sale. 
be  might  have  done  so,  and  in  that  case,  if  he  had  proceeded 
regulariy,  Cathcart  would  have  lost  the  land,  as  he  has  done, 
and  would  have  been  made  liable  for  whatever  sum  might 
have  been  lost  by  the  re-sale.  But  if  the  Sheriff  has  taken 
away  the  land  so  that  he  cannot  recover  the  price  from  Cath- 
cart, and  by  his  default  or  irregularity  has  lost  the  statutory 
remedy,  he  iA  himself  liable  to  creditors  for  the  difference  of 
29 
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the  sales,  which  he  here  seeks  to  recover.  The  case  is  then 
one  in  which  the  Sheriff  must  show  that  he  has  pursued  with 
sufficient  regularity  the  directions  of  the  statute,  which  gives 
the  remedy  he  seeks  for  his  own  advantage  or  relief:  and 
one  in  which  the  defendant  is  not  a  third  person  objecting 
to  the  regularity  of  proceedings  which  the  parties  do  not 
complain  of,  but  is  himself  a  party  to  the  re-sale — the  pro-; 
ceedmg  under  which  his  liability  is  sought  to  be  enforced, 
and  may  well  complain  of  any  irregularity  by  which  loss 
has  been  brought  upon  him. 

The  68th  section  of  the  Shcriflf's  Act  of  1839  provides  that 
''if  the  purchaser  shall  fail  to  comply  with  the  terms  afore- 
said, the  Sheriff  shall  proceed  to  re-sell,  at  the  risk  of  the  de- 
faulting purchaser,  either  at  the  same  or  some  subsequent 
sale  day,  as  the  plaintiff  may  direct :  and  in  the  absence  of 
any  direction  by  the  plaintiff,  the  Sheriff  shall  re-sell  on  the 
same  day,  if  practicable,  and  if  not,  on  the  next  succeeding 
sale  day,  making  in  every  such  case  proclamation  that  he  is 
le-selling  at  the  risk  of  such  defaulting  former  purchaser." 

Here  the  Sheriff  has  shown  no  directions  from  the  plaintiff 
in  execution,  yet  instead  of  re-selling  on  the  same  day  when 
the  first  sale  took  place,  or,  if  that  were  not  practicable,  re- 
selling on  the  next  succeeding  sale  day,  he,  without  any  ex- 
planation given,  forbore  to  re-sell  for  nine  months ;  and  then, 
after  the  intervention  of  two  terms,  he  re-feold  at  the  risk  of 
the  first  purchaser,  who  took  care  of  his  interests  by  running 
the  land  up  to  a  sufficient  price  before  it  was  knocked  off  to 
a  second  purchaser.  No  second  re-sale  on  the  same  day,  or 
on  the  next  sale  day,  or  the  next  after  that,  warned  the  first 
purchaser  that  the  second  purchaser  had  not  compUed  with 
his  bid :  but  after  the  lapse  of  three  months  from  the  first  re- 
sale, just  a  year  after  the  first  sale,  another  re-sale  was  made 
at  an  inadequate  price,  the  proclamation  being  that  it  was 
made  at  the  risk  of  Pickett^  the  second  purchaser,  or  per- 
haps at  the  risk  of  the  former  purchaser,  meaning  Pickett 
In  all  this  there  was  much  irregularity.  If  the  Sheriff  can, 
without  directions  from  a  plaintiff  in  execution,  delay  a  re- 
sale beyond  the  time  prescribed  by  the  statute,  what  shall 
be  the  limit  of  his  discretion?  If  he  can  do  so  as  to  an  ar- 
ticle stationary  in  price,  what  shall  restrain  him  in  respect  to 
an  article  the  most  fluctuating?  But  upon  delay  alone  the 
Court  is  not  agreed,  and  there  may  have  been  directions  of  a 
plaintiff  to  authorize  it. 

Doubt  has  been  felt  whether  the  statute  authorized  more 
than  one  re-sale — especially  whether  any  second  or  other  re- 
sale most  not  be  on  the  same  day  as  the  first  sale,  the  Sheriff 
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regarding  no  re-sale  as  an  effectual  one  which  does  not  pro- 
duce the  cash.  Perhaps  the  better  opinion  is,  that  if  the 
Sheriff  conduct  himself  concerning  a  re-sale  as  he  would  do 
concerning  an  original*  sale,  with  the  additisnal  requisite  that 
he  proclaim  that  he  is  re-selling  at  the  risk  of  the  former  pur- 
chaser or  purchasers  severally,  naming  him  <>r  them,  he  may 
re-sell  toties  quoties,  until  a  bid  be  paid  in  cash :  and  that  all 
the  defaulting  purchasers,  according  to  their  bids,  will  be  li- 
able— ^tbey  perhaps  having  a  right  to  regulate  liabiUties  be- 
tween themselves  so  that  the  last  may  be  Ultimately  liable 
according  to  his  bid. 

The  matter,  however,  which  the  Court  conceives  of  most 
importance  in  this  case,  is,  that  at  the  last  re-sale  no  notice 
seems  to  have  been  given  by  proclamation  that  it  was  made 
at  the  risk  of  Cathcart,  the  first  purchaser :  according  to  our 
Tiew  of  the  testimony  the  notice  was  such  as  to  exclude  the 
idea  of  risk  to  him.  This  was  a  material  departure  from  the 
terms  of  the  statutory  remedy.  If  the  proclamation  as  re- 
quired was  not  made,  a  condition,  upon  whi<ih  the  rights 
claimed  by  the  Sheriff  depend,  has  not  beeii  performed,  and 
the  liability  which  the  action  assumes  has  not  attached  to 
the  defendant.  The  terms  of  the  statute  are  plain :  even  if 
they  be  said  to  be  only  directory  to  the  Sheriff,  the  Sheriff 
must  obey  them,  or  lose  rights  which  they  give.  It  may 
easily  be  imagined  how,  in  other  cases,  losses  to  purchasers, 
greater  than  that  which  the  defendant  has  sustained  here, 
might  result  &om  a  Sheriff's  neglect  to  make  the  prockm:ia- 
tion  so  as  to  warn  the  purchaser  of  the  risk  he  was  to  be 
subjected  to. 

There  was  error  then  in  holding  that  the  defeildant  could 
not  make  objections  to  the  regularity  of  the  re-sale.  If,  as 
now  seems,  there  was  concerning  the  proclamation  an  irregu- 
larity by  which  the  defendant  has  been  misled  to  his  loss, 
this  action  cannot  be  sustained. 

That  the  facts  may  be  again  investigated,  and  the  other 
points  of  law  besides  the  one  which  has  been  decided,  be 
again  examined,  a  new  trial  is  ordered. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Withers, 
J.  concurred. 
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The  State  v.  John  J.  Williams. 

Neceaaaiy  articles  furnished  by  a  parent  to  a  minor  child,  for  use,  may  well  be 
described  in  an  indictment,  as  belonging^  to  either  the  parent  or  child. 

A  saddle,  furnished  by  a  father  to  his  in&nt  son,  is  such  an  article  as,  in  an  in- 
dictment, may  be  laid  in  either  the  father  or  son. 

Before  Mr.  Justice  O'Neall,  at  Charleston,  May  Term,  1847. 

INDICTMENT  FOR  RECEIVING  STOLEN  GOODS. 

The  proof  was  as  follows : 

Samuel  Dubose  proved  that  he  lost  a  saddle,  the  last  of  Oct 
or  1st  of  Nov.  '45.  He  got  a  search  warrant,  went  to  Jack 
Williams,  (the  prisoner)  charged  him  with  having  the  saddle. 
He  denied  it ;  the  prisoner  went  and  brought  an  old  saddle. 
TThe  witness  then  told  him  the  saddle  he  was  in  search  of 
was  hanging  in  his  (the  prisoner's)  bed-room :  he  (the  pris- 
oner) went  Back  and  brought  out  the  saddle.  This  was,  he 
said,  in  Charleston  District,  near  Pinopolis.  He  said,  on  his 
cross-examination,  that  he  had  given  the  use  of  the  saddle 
to  his  son  Edwin,  who  was  a  minor  living  with  him.    After 
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he  recovered  the  saddle  from  the  prisoner  he  considered  it 
his  own,  having  previously  furnished  his  son  with  another. 
The  witness  said  he  had  been  told  where  the  saddle  was, 
and  therefore  he  told  the  prisoner  it  was  hanging  up,  in  his 
bed-room,  behind  the  door.  The  prisoner,  in  accounting  to 
him  how  he  came  by  the  saddle,  told  him  he  got  it  from  a 
negro  slave,  Daniel,  and  was  to  give  $3  for  it :  but  he  had 
not  paid  for  it.  He  said,  in  further  answer  to  the  cross- 
examination,  that  the  prisoner's  character  was  not  good,  as 
he  had  heard,  although  gentlemen  treated  him  with  more  fa- 
vor than  he  deserved.  He  said  he  had  heard  he  was  not 
honest:  he  never  believed  him  to  be  honest.  The  saddle, 
when  lost,  was  in  his  son  Edwin's  possession. 

Edwin  Dubose  proved  that  he  considered  the  saddle  his : 
he  lost  the  saddle  about  Nov.  1845.  It  was  taken  out  of  the 
carriage-house  of  Mrs.  Porcher,  at  Pinopolis,  when  the  wit- 
ness was  on  a  visit. 

When  a  search  was  made  for  the  saddle,  the  prisoner  de- 
nied having  it :  brought  out  an  old  saddle.  This  witness's 
father  told  him  where  it  was :  the  prisoner  then  brought  it, 
and  said  he  got  it  of  a  wagoner.  Witness's  father  said  "no !" 
The  prisoner  then  said  he  got  it  from  a  slave  named  Daniel, 

the  property  of  Mrs.  S ;  that  he  then  suspected  it  was 

stolen ;  tola  the  slave  he  would  give  him  $3  for  it,  if  it  was 
not  claimed.  The  witness  said  his  father  had  made  no  for- 
mal gift  of  the  saddle  to  him. 

The  jury  were  instructed  by  the  Presiding  Judge  to  in- 
quire—  1st,  was  the  saddle  stolen? 

2d.  They  were  instructed  to  inquire — was  the  saddle  the 
property  of  Samuel  Dubose  ?  It  was  so  laid  in  the  indict- 
ment, and  hence  the  necessity  of  this  inquiry.  They  were 
further  instructed  that  even  if  Samuel  Dubose  had  given  the 
saddle  to  his  son  Edwm,  yet  insomuch  as  he  lived  with  him 
and  was  a  minor,  it  might  be  laid  in  the  indictment  to  be  his 
(Samuel  Dubose's)  property,  and  that  there  was  therefore  no 
variance  in  the  proof  and  allegation. 

3d.  Did  the  prisoner  obtain  possession  of  the  saddle,  know- 
ing it  to  be  stolen  ?  Upon  this,  the  facts  were  carefully  ar- 
ranged and  presented  to  the  jury. 

They  convicted  the  prisoner,  and  he  appealed,  on  the  an- 
nexed grounds : 

1st.  Because  the  indictment  charged  the  saddle  (alleged  to 
have  been  stolen)  to  have  been  the  property  of  Samuel  Du- 
bose, whereas  the  proof  was,  that  it  was  the  property  of  Ed- 
win Dubose. 
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2d.  Because  his  Honor  erred,  it  is  respectfully  submitted, 
in  charging  the  jury  that,  assuming  it  to  be  proved  that  Sam- 
uel Dubose,  the  father,  had  actually  given  (or  made  an  abso- 
lute gift)  of  the  saddle  in  question  to  his  son  Edwin  Dubose, 
a  young  man,  near  20  years  of  age,  and  although  it  was  ab- 
stracted not  from  the  father's  possession,  but  from  a  neigh- 
bor's carriage-house,  some  8  or  9  miles  distant,  yet,  the  son 
being  a  minor,  the  property  in  the  saddle  was  well  laid  in 
the  father. 

Yeadon,  for  the  motion,  said  if  the  property  was  exclusive 
in  the  son,  it  cannot  be  laid  in  the  father.  In  this  case,  the 
son  had  a  capacity  to  take,  and  the  saddle  was  his ;  citing  2 
Russell  on  Crimes,  1135 ;  1  Leach,  463  and  464,  and  12  Re- 
ports, 113. 

Bailet,  Attorney  General,  contra,  said  the  property  should 
be  laid  in  the  father  of  a  minor.  The  father  only  allows  the 
use  of  such  articles  to  his  son. — 1  Blk.  Com.  448  and  453. 
The  goods  may  be  laid  in  either  father  or  son,  except  where 
the  son  is  an  apprentice  to  the  father. — 1  Chit.  Cr.  L.  948. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  only  grounds  of  appeal  argued  are  those  which  ques- 
tion the  correctness  of  the  instruction  of  the  Judge  below, 
"that  even  if  Samuel  Dubose  had  given  the  saddle  to  his 
son  Edwin,  yet,  inasmuch  as  he  lived  with  him,  and  was  a 
minor,  it  might  be  laid,  in  the  indictment,  to  be  his  (Samuel 
Dubose's)  property,  and  that  there  was  therefore  no  variance 
in  the  proof  and  allegation."  This  charge,  when  understood 
in  reference  to  the  case  made,  is  undoubtedly  in  conformity 
to  well  settled  law.  The  term  "given,"  used  as  it  was  on 
this  occasion,  as  applying  to  necessary  articles  furnished  by 
a  parent  to  a  minor  cnild  for  use,  does  not  necessarily  carry 
with  it  the  idea  of  property  beyond  the  parents  control :  it 
means  what  is  very  well  understood  in  every  domestic  circle, 
that  the  thing  is  delivered  for  use,  and  although  bearing  the 
name  of  the  child  using  it,  and  therefore  said  to  be  given  to 
him,  and  to  be  his,  yet  it  is  not  so  absolutely  his  property, 
but  that  the  parent  might  himself  use  or  sell  it.  Indeed  the 
child's  possession  and  right  are  more  that  of  a  bailee,  and  the 
parent's  right  that  of  a  bailor,  than  any  thing  else.  When  so 
understood,  the  law,  on  general  and  familiar  principles,  would 
sustain  the  charge.  It  might  be  laid  to  be  the  property  of 
either.  This  is  exactly  the  law,  as  is  well  settled  in  many 
of  the  Old  Bailey  cases.  Russell,  in  his  second  volume,  1134, 
states  the  rule  to  be  that  clothes  and  other  necessaries  provi- 
ded for  children  by  their  parents  are  often  laid  to  be  the  prop- 
erty of  the  parents,  especially  while  the  children  are  of  tender 
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age :  but  it  is  holden  go6d  either  way.  This  would  seem  to 
be  the  end  of  the  matter,  if  a  saddle  be  necessary  for  an  in- 
fant son.  That  such  is  the  case,  has  not  been  disputed,  and 
indeed  the  habits  of  our  country  put  it,  as  between  parent 
and  child,  out  of  the  question. 

It  is  true,  as  has  been  urged  in  the  argument,  a  child  may 
have,  and  indeed  very  often  has,  a  property  in  clothes  ana 
other  necessaries,  entirely  independent  of  the  father.  Tods- 
gate^s  case  is  an  illustration  of  this.  There  the  son  was 
bound  to  his  father,  and  the  clothes  were  furnished  to  him, 
under  the  stipulations  of  his  indentiure  of  apprenticeship. 
They  were,  therefore,  as  if  bought  by  him.  Hence  they 
were  his  property,  over  which  his  father  had  no  control. 

The  motion^is  dismissed. 

Richardson,  J.  Evans,  J.  Wardlaw,  J.  and  Frost,  J. 
concurred. 

Withers,  J.  absent,  from  sickness. 

Motion  refused. 


Waiiam  Davis  v.  Dr.  J.  W,  Whitridge. 

If  one  unlawfully  attempt  to  dispossess  another  of  his  property,  he  may  be  ie» 
pelled  with  such  force  as  is  necessary  to  maintain  possession. 

If  the  possession  of  one's  property  be  in  another,  the  owner  may  take  possession, 
if  he  can  do  so  without  tumult  or  riot,  or  breach  of  the  peace. 

The  owner  of  slaves  may  lawfully  employ  them  to  assist  him  in  maintaining 
his  legal  rights. 

A  planter  is  entitled  to  have  the  possession  of  his  property  whenever  be  chooses 
to  demand  it  of  his  overseer,  and  the  overseer  is  bound  in  law  to  surrender  it 
when  demanded,  and  if  he  refuse,  after  reasonabU  notice,  to  quit,  he  may  be 
put  out  with  such  force  as  is  necessa/ry,  and  the  planter's  slaves  may  be  called 
to  assist  in  doing  so. 

Even  where  there  was  a  right  to  use  force  to  retain  or  regain  one's  legal  rights^ 
the  plea  oTmoUiler  manus  imposuii  cannot  be  sustained,  if  more  force  was  em- 
ployed than  the  exigency  of  the  case  required. 

On  a  question  of  damages  merely,  the  verdict  of  a  jury  is,  in  general,  final  and 
conclusive. 

Before  Mr.  Justice  O'Ne all,  cU  Charleston,  May  Term,  1847. 

This  was  an  action  of  trespass  for  an  assault  and  battery. 
The  pleas  were  not  guilty,  and  molliter  manus  imposuit,  to 
remove  the  plaintiff,  and  to  recapture  the  defendant's  keys. 
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The  case  made  was  as  follows :  The  plaintiff  had  been  in 
the  employment  of  the  defendant  in  1844,  and  possibly  be- 
fore, as  an  overseer,  under  a  contract  for  an  indefinite  period ; 
the  plaintiff  was  to  receive  6  per  cent,  on  the  cotton  to  be 
raised  from  160  acres  of  cotton  land  on  Wadmalaw.  He  had 
conunenced  tlie  year  1845.  About  the  first  of  January,  the 
plaintiff  asked  the  defendant  what  would  induce  him  to 
turn  him  off?  He  said,  nothing  but  drunkenness  or  neglect. 
Soon,  however,  some  misunderstanding  sprung  up  between 
them. 

The  defendant,  on  the  27th  January,  1846,  employed  a 
Mr.  Addison,  to  take  the  place  of  the  plaintiff;  on  the  28th 
he  reached  the  plantation,  bearing  a  letter  to  the  plaintiff,  in- 
forming him  of  Addison's  employment,  and  directing  him  to 
famish  accommodations  for  him,  deliver  him  the  keys,  and 
to  leave  by  the  31st.  The  plaintiff  read  the  letter,  said  he 
would  not  give  the  keys  to  him,  nor  to  Whitridge  himself: 
he  refused  to  give  Addison  house  room.  The  reason  he  gave 
for  this  refusal  was,  that  he  had  not  had  a  settlement  for  the 
crop  of  the  last  year,  and  this  seemed  to  be  true  in  fact,  for 
after  the  3d  of  June,  1846,  the  defendant  settled  with  Col. 
Seymour,  the  plaintiff's  attorney,  and  paid  him  a  balance. 
The  evening  of  the  29th,  the  defendant  came  to  his  planta- 
tion :  the  plaintiff  received  the  cotton  picked  by  the  negroes, 
locked  the  door,  and  put  the  key  in  his  pocket.  Defendant 
was  present;  demanded  his  keys;  the  plaintiff  refused  to  give 
them  up ;  he  referred  the  defendant  to  his  attorney.  Col.  Sey- 
mour. The  corn-house  was  locked  also ;  the  defendant  had 
to  borrow  com  from  some  of  his  own  negroes  to  feed  his 
horses.  Both  plaintiff  and  defendant  were  proved  to  be 
peaceable,  pradent  men — the  defendant  especially  so,  and 
remarkable  for  his  kind  disposition. 

On  the  morning  of  the  30th,  about  simrise,  or  a  little  after, 
five  or  six  of  the  defendant's  slaves,  by  his  directions,  and  in 
his  presence,  seized  and  tied  the  plaintiff's  hands,  with  a  strong, 
small  cord.  The  defendant  again  asked  for  his  keys ;  ,the 
plaintiff  refused  to  give  them  up ;  the  defendant  ordered  his 
negroes  to  search  his  pockets,  which  was  done,  and  one  key 
taken  out.    At  this  time  the  plaintiff  called  the  defendant  a 

d — — d  yankee,  or  a  d d  yankee  son  of  a  b — ^h,  and 

made  an  attempt  to  kick  him.  Five  negroes  guarded  him 
(the  plaintiff) ;  the  defendant  ordered  him  to  be  taken  into 
the  yard,  saying  it  was  not  worth  while  to  talk  to  a  man  out 
of  his  senses.  The  plaintiff's  furniture  was  taken  out  of  the 
house  he  occupied,  and  placed  in  a  boat  of  the  defendant's ; 
a  box  containing  the  keys  was  broken  open  by  the  defend- 
30 


aSI  APPEALS  AT  LAW. 

Davis  V.  WhUridge. 

9ikiy  and  Ihe  keys  taken  out  The  plaintiff's  hands  were  so 
ckeely  tied  at  first,  as  to  swell ;  on  the  plaintiff  complaining, 
they  were  so  loosened  and  tied  in  a  different  way  as  to  ren* 
der'him  comfortable.  As  soon  as  the  tide  suited  he  and  his 
wife  were  placed  in  the  boat  and  rowed  across  Bohiket  river, 
to  the  lapding  of  Dr.  Jenkins.  There  they,  with  their  furni- 
ture, were  disembarked.  The  plaintiff  was  there  untied,  sif- 
ter having  been  tied  for  about  an  hour  and  a  half.  The  de- 
fendant offered  to  the  plaintiff  money,  or  an  order  to  buy 
provisions,  which  was  declined.  The  wife  of  the  plaintiff 
was  sick  for  a  few  days  after.  There  was  a  bruise  on  the 
plaintiff's  hand,  and  the  mark  of  the  cord,  where  tied,  for 
some  days — ^perhaps  a  week. 

This  case  was  tried  on  Monday  of  the  third  week  (the 
country  week)  of  the  term.  On  calUng  the  panel,  twenty- 
four  did  not  answer ;  out  of  those  answering,  one  jury  was 
drawn,  impanneled,  and  sworn ;  and  this  is  what  is  meant 
by  the  last  ground  of  appeal.  No  objection  was  made  at  the 
trial ;  both  parties  examined  the  jury,  and  one,  if  not  both, 
challenged  a  juror. 

The  jury  were  instructed,  by  the  Presiding  Judge,  that 
as  to  the  fact  of  the  assault  and  battery,  it  was  fully  proved. 
The  only  questions  were,  whether  the  plea  of  molliier  manns 
imposuit  could  be  sustained,  and  if  not,  then  what  damages 
theplaintiff  ought  to  recover  ? 

The  iury  were  told  that,  beyond  all  doubt,  the  owner  of 
every  plantation  had  the  right,  with  or  without  cause,  to  dis- 
miss and  send  off  his  overseer.  If  the  owner  is  wron^  in  so 
doing,  the  overseer  must  have  redress  by  action,  if  how- 
ever, the  overseer  does  not  go,  or  undertakes  to  retain  the 
I  keys,  the  owner  may  peaceably  remove  him,  without  force, 
l  and  in  the  same  way  repossess  himself  of  his  keys.  That 
the  master  had  the  right  to  use  his  slaves  in  any  measure  of 
defence,  or  in  any  other  act  which  was  lawful  for  him  to  do, 
and  which  required  more  physical  force  to  accomplish  than 
he  could  bring  to  it  himself.  That  the  plea  of  the  defendant 
could  not  be  sustained ;  for  here  his  whole  coui*se  had  been 
characterized  by  force  and  circumstances  wtiich  seemed,  in 
law,  could  not  be  excused. 

That  the  plea  of  moUiier  fnanus  imposuit  applied  where 
one  intrudes  upon  another,  or  having  entered  for  a  lawful 
purpose,  insists  on  remaining  after  &at  purpose  is  ended^ 
then  the  other  party,  after  warning  him  to  leave,  may  lay 
his  hands  gently  upon  him  to  remove  him,  and  if  he  resists, 
may  use  such  force  as  will  overcome  his  resistance*  But 
where  one  is  in  possession  with  an  interest,  as  a  tenant,  there 
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is  no  such  right.  The  jury  were  told,  too,  that  where  one  is  f 
deprived  of  his  goods  by  force  or  fraud,  the  right  of  recaption  ; 
peaceably,  and  without  riot,  was  unquestionable ;  but  where 
one  places  his  goods  voluntarily  in  the  hands  of  another,  he  , 
cannot  recapture  them  against  the  will  of  the  one  in  pocNses-  | 
sion.  That  in  this  case,  tying  a  man  in  the  very  outset,  \ 
seemed  any  thing  else  than  a  moUiter  manus  imposuit;  and 
that  taking  one  key  out  of  his  pocket  when  he  was  tied,  sur- 
rounded by  five  or  six  negroes  and  the  defendant,  and  break- 
ing open  a  box  locked,  to  obtain  the  others,  was  any  thing 
else  than  a  legal  repossession.  Still,  notwithstanding  his 
opinion  was  decided  against  the  defendant's  plea,  as  a  legal 
defence,  yet  he  told  the  jury  the  conduct  of  the  plaintiff  was 
a  great,  a  very  great  excuse.  They  were  told  that  he  had 
not  the  right  to  remain  a  day  longer  than  the  defendant 
pleased ;  he  had  no  right  to  retain  the  keys.  That  the  facts 
that  the  defendant  owed  him  on  the  former  year's  contract, 
and  that  another  year's  service  had  been  begun,  were  no  le- 
gal reason  why  he  should  remain,  or  keep  the  keys.  This 
refusal  to  remove  and  to  give  up  the  keys,  accompanied  by 
c<Hitumelious  expressions,  was  a  gross  insult,  and  a  great  ex- 
cuse for  what  was  done.  Still,  he  said  to  the  jury  the  de- 
fendant had  no  right  to  tie  the  plaintiff.  It  was,  beyond  all 
doubt,  a  gross  outrage  on  a  free  white  man,  never  to  be  le- 
gally excused,  unless  necessary  in  a  legal  point  of  view.  He 
said  to  the  jiuy,  if  the  trespass  proved  had  been  without  ex- 
cuse, any  damages  within  the  amount  laid  in  the  declaration 
would  not  be  a  dollar  too  much ;  but  if  it  be  that  the  trespass 
proved  was  caused  and  induced  by  the  obstinacy  and  im- 
proper conduct  of  the  plaintiff,  then  damages  beyond  the  ac- 
tual injury  sustained  should  not  be  found. 

The  jury  found  for  the  plaintiff  $2,500  damages.  The 
defendant  appealed,  because  his  Honor  charged  the  jury, 

1.  That  the  second  plea  did  not  amount  to  an  excuse  or 
justification. 

2.  That  the  defendant  had  no  right  to  lay  his  hands  on 
the  plaintiff  to  remove  him  from  his  plantation,  but  should 
have  sued  him  for  remaining  against  his  will. 

3.  That  the  defendant  had  no  right  to  lay  his  hands  on 
the  plaintiff  to  recover  his  keys,  but  should  have  sued  him, 
to  recover  them  by  an  action ;  and 

4.  That  no  man  could  have  a  right  to  tie  a  freeman,  miless 
by  the  sentence  or  authority  of  the  law. 

In  all  which  particulars,  it  is  contended  that  his  Honor 
should  have  laid  down  the  law  otherwise,  and  to  the  con- 
trary; and  particularly,  that  he  should  have  chained  that 
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the  possession  of  the  keys  by  the  plaintiff  was  the  defend- 
ant's possession,  and  that  he  had  a  right,  in  order  to  prevent 
the  plaintiff  from  depriving  him  of  his  possession,  to  lay  his 
hands  upon  him,  and  to  apply  such  a  degree  of  force,  with- 
out violent  injury  to  the  person  of  the  plaintiff,  as  might  be 
necessary  to  retain  his  property. 

And  the  defendant  will  also  submit,  as  a  ground  for  a  new 
trial,  that  the  damages  are  vindictive  and  excessive,  and  out 
of  all  proportion  to  the  injury  complained  of  in  the  circum* 
stances  ot  the  case. 

And  lastly,  that  the  jury  was  improperly  organized,  and 
the  verdict  against  law  and  evidence. 

Yeadon,  ior  the  motion.  The  overseer  is  the  mere  ser- 
vant of  the  planter.  He  is  no  tenant  He  has  no  possession 
of  the  plantation  independent  of  that  of  the  planter.  Dr. 
Whitridge  had  a  right  to  put  an  end  to  the  relations  between 
himself  and  his  overseer.  The  conduct  of  the  overseer  ren- 
dered their  further  connection  impossible. — Sanders  v.  Ander- 
son, 2  Hill,  486,  and  Bird  v.  Boyd,  4  McC.  246.  The  con- 
duct of  the  overseer  was  insolent  and  even  threatening.  The 
planter's  possession  was  perfect.  The  overseer  had  become 
a  trespasser.  A  trespasser  may  be  removed  with  just  such 
force  as  is  necessary ;  and  none  other  was  used  in  this  case. 
There  surely  can  be  no  claim  for  special  damage  in  this  case ; 
nor  for  excessive  damage.  (It  is  not  a  case  for  vindictive 
damages.^  The  only  feature  in  the  case  on  which  the  ver- 
dict can  DC  accounted  for  is,  that  the  force  was  appUed  by 
the  agency  of  slaves,  aided  by  the  notice  taken  of  diat  fact 
in  the  charge  of  the  Circuit  Judge.  They  are  but  the  instru- 
ments in  the  master's  hands. 

B.  P.  Hunt,  contra.  The  two  only  grounds  on  which  a 
new  trial  can  be  claimed,  are  either  that  no  trespass  was 
proved,  or  that  the  illegal  acts  of  the  plaintiff,  if  not  a  justifi- 
cation, were  a  great  mitigation  of  the  trespass.  I  contend 
that  all  the  wrong  and  oppression  which  preceded  the  as- 
sault was  on  the  side  of  the  defendant.  First,  the  contract 
is  very  tight,  and  drawn  up  by  J.  B.  Whitridge,  M.  D.  and 
William  Davis,  overseer.  He  gauged  his  and  his  family's 
stomachs  very  closely.  A  peck  of  corn  for  each  white  per- 
son— just  a  negro's  allowance — thus  he  deluded  him  by  an 
engagement  for  an  ^^ndefinite  time," — thus  luring  him  by 
hoidmg  out  a  permanent  situation,  yet  he  discharged  him 
without  any  adequate  cause,  and  really  firom  some  insig- 
nificant difficulty  among  the  females  of  the  two  families. 
The  contract  necessarily  referred  to  a  yearly  business,  and  it 
was  unjust  to  the  overseer,  who  in  December  looks  out  for 
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next  year's  business.  This  is  the  common  understanding. 
In  violation  of  this  general  understanding,  on  18th  January, 
and  after,  he  turns  him  adrift,  without  any  business,  and  what 
is  worse,  without  his  pay.  When  this  was  done,  Davis  took 
advice  of  a  lawyer,  and  when  Dr.  W.  came  on  the  plantation 
and  claimed  the  keys  of  the  cotton  house,  Davis  refused,  re- 
ferring him  to  his  attorney,  as  he  was  unpaid.  This  was  on 
29th  January,  and  next  morning,  at  early  dawn,  Davis  was 
seized  at  his  door,  tied  like  a  runaway,  and  kept  several  hours 
— ^not  "an  hour  and  a  half,"  as  stated  in  the  report,  but  three 
or  four  hours,  as  testified  by  Anderson,  who  fixed  the  time 
"three  or  four  hours"  waiting  for  a  tide ;  and  this  important 
element  in  the  wrong  done,  must  be  corrected.  To  be  tied 
three  or  four  hours  must  have  been  painful  as  well  as  dis- 
graceful. He  was  removed  to  the  house-yard,  and  five  ne- 
groes placed  as  sentinels  over  him.  His  house  was  entered, 
his  goods  turned  out,  his  daughter  fled  for  succor  to  a  neigh- 
bor. When  the  tide  suited,  his  guards  took  him  to  the  boat, 
where  his  furniture  was  placed — his  wife,  too  much  agitated 
and  alarmed  to  help  herself,  was  assisted  into  the  boat, 
her  husband  still  pinioned  on  the  water,  a  public  highway, 
unable  to  assist  her.  On  arriving  at  the  plantation  of  a 
neighbor,  he,  his  family  and  goods,  were  turned  ashore,  and 
there  the  negroes  untied  him — and  then,  to  add  insult  to  in- 
jury, Whitridge  oflfered  him  money  to  pay.  his  way  to  shel- 
ter. But  it  was  Davis's  own  money ;  Whitridge  was  his 
debtor.  The  tying  at  all  was  outrageous,  but  the  use  of  ne- 
groes was  disgraceful.  I  do  not  deny  that  when  attacked 
an  owner  may  use  the  services  of  his  negroes — but  to  use 
tiiem  to  initiate  an  attack  on  a  white  man,  is  adding  insult 
to  injury.  It  is  highly  impolitic  to  accustom  negroes  to  tie 
white  men.  If  the  Court  mtends  to  encourage  men  to  seek 
redress  for  outraged  feelings  at  the  tribunals  of  justice,  they 
must  not  dole  out  verdicts  that  only  add  to  the  injury,  by 
rendering  the  plaintiff  ridiculous.  Sound  verdicts,  where  a 
man's  spirit  is  wounded,  is  the  only  way  to  prevent  a  resort 
to  one's  own  right  arm.  The  people  of  this  country  bear  too 
high  a  spirit  to  submit  to  insult  without  satisfaction,  and  un- 
less afforded  redress  by  a  resort  to  law,  bloodshed  will  be  the 
lesuit  The  whole  law  is  found  in  1st  Hawk.  P.  C.  259,  and 
Bacon  Abr.,  title,  Assault  and  Battery.  The  plea  of  ^^mollir 
ter  manus  imposuW^  only  applies  to  one  who  resists  a  wrong 
doer.  If  Davis  had  violently  resisted  an  attempt  to  put  him 
o%  and  Dr.  Whitridge  only  used  so  much  force  as  was  neces- 
sary to  overcome  such  resistance,  then  the  plea  applies.  But 
the  principal  fact  is,  that  without  even  oraering  him  off,  ne- 
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groes  were  directed  to  lay  in  wait  for  Davis,  and  as  he  rose 
he  was  seized,  tied,  and  kept  a  prisoner  for  hours.  This 
was  a  clear  trespass.  This  leads  to  the  enquiry — was  the 
measure  of  damages  excessive  ?  A  jury  of  the  vicinage  was 
the  proper  judge.  There  is  no  general  rule  which  judges 
can  lay  down  with  all  proper  modifications  to  suit  every 
case.  The  judgment  of  a  jury  acquainted  with  the  parties 
affords  the  only  adequate  tribunal.  The  whole  charge  and 
ruling  of  the  Judge  was  in  favor  of  the  defendant.  "Actual 
damages"  applies  only  to  injuries  to  property — but  the  value 
of  reputation,  the  pride  of  character  of  a  freeman,  the  value 
of  domestic  honor — how  can  their  price  be  reduced  to  dollars 
by  any  known  rule  ?  The  sympathy  of  an  intelligent  jury 
alone  affords  a  rule  of  estimation.  The  relative  position  of 
the  parties,  the  degree  of  oppression  on  one  side,  the  help- 
lessness of  the  victim — all  such-like  moral  considerations, 
are  varied  in  every  case ;  and  hence  the  reliance  on  verdicts 
in  such  cases.  The  verdict  was  fit  reproof,  and  ought  to 
stand. 

Bailey,  same  side.  One  cannot  justify  under  the  plea  of 
moUiter  manus  imposuit,  unless  he  has  first  ordered  the  in- 
truder to  leave,  ana  he  has  refused.  It  has  not  been  shown 
that  the  overseer  in  this  case  was  either  ordered  off,  or  re- 
fused to  go.  Again,  only  necessary  force  must  be  used. — 2 
Phil.  Ev.  205;  State  v.  Lazarus,  1  Mills'  Con.  Rep.  34;  1 
Rice's  Dig.  48  and  49,  title.  Assault  and  Battery,  and  the  ca- 
ses there  cited.  Recaption  must  not  be  attended  by  a  breach 
of  the  peace.  The  objection  to  the  jury  should  have  been 
made  on  the  trial  below,  and  not  here. — 2  Rice's  Dig.  title, 
Jury.  The  whole  charge  of  the  Judge  was  to  the  disadvan- 
tage of  the  overseer.  Neither  party  had  a  right  to  put  an 
end  to  the  contract ;  the  usage  and  custom  of  the  place  is  to 
be  regarded.  The  construction  should  be  on  the  whole  con- 
tract. Such  a  contract  is  from  year  to  year.  —  Vide  Chit  on 
Con.  73,  83,  90,  and  320.  The  5verseer  was  not  to  be  paid 
by  the  day  or  month,  but  by  a  part  of  the  crop,  which  it  takes 
a  year  to  make.  The  custom  is  to  engage  by  the  year,  and 
any  exception  should  be  definitely  stated  on  the  face  of  the 
agreement.  The  rates  are  per  annum  for  all  things  speci- 
fied in  the  contract  between  these  parties,  inclusive  of  the 
wages ;  and  the  year  hsid  been  commenced.  The  overseer 
had  a  right  to  the  fulfilment  of  this  contract,  and  hence 
could  not  have  been  a  trespasser  on  the  plantation  of  Dr. 
Whitridge.  Besides,  the  time  had  not  elapsed  at  which  he 
had  been  required  to  leave.  Whether  the  overseer  had  a 
right  to  the  keys  or  not.  Dr.  W.  had  no  right  to  break  the 
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peace  in  regaining  them.  What  ground  is  there  for  a  new 
trial  ?  The  injury  to  the  man,  beyond  his  feelings,  is  great 
— ^loss  of  one  year's  work,  injury  to  his  reputation  as  an  over- 
seer, &c.  &c. 

Petigru,  for  the  motion.  A  man  is  entitled  to  use  force 
for  the  recaption  of  that  which  is  detained  from  him,  as  well 
as  for  that  which  is  snatched  from  him — otherwise  freedom 
is  a  very  questionable  blessing,  allowing  every  man  to  take 
and  keep  what  he  can,  regardless  of  the  rights  of  others. 
The  right  was  retained  by  Dr.  W.  to  discharge  his  overseer, 
and  he  had  intimated  his  intention  to  do  so  very  early  in 
January.  There  was  no  evidence  that  Dr.  W.  kept  back 
the  crop  to  injure  the  overseer.  He  could  not  pay  him  until 
it  was  sold.  Until  then,  the  overseer  had  no  right  to  com- 
piain«  The  overseer  should  have  remained  until  the  crop 
was  prepared  for  market ;  and  this  had  not  yet  been  done  on 
the  first  of  February.  The  overseer  was  no  lessee  of  the 
plantation.  The  planter  can,  at  any  time,  discharge  his  over- 
seer. If  he  breaks  the  agreement  in  doing  so,  the  law  aflFords 
a  remedy.  Now  had  not  Dr.  W.  a  right  to  use  such  force  as 
was  necessary  to  regain  his  keys,  which  his  overseer  also 
refused  to  give  up  ?  Are  there  no  wrongs  for  which  redress 
may  be  obtained  by  the  mere  act  of  the  party  ?  See  3d  Black- 
stone.  In  taking  them  peaceably,  he  had  a  right  to  use  such 
force  as  was  necessary :  it  was  used  here,  even  for  the  pur- 
pose of  preventing  a  breach  of  the  peace,  or  riot.  In  Black- 
stone  the  recaption  of  goods  is  put  in  the  same  category  with 
that  of  wife  or  child ;  and  can  it  be  doubted  what  the  parent's 
right  would  be?  Not  making  a  riot  does  not  mean  noforce^ 
or  that  the  person  of  the  wrong  doer  shall  not  be  touched. 
You  must  do  it  without  the  risk  of  any  greater  injury,  but 
that  does  not  mean  without  force.  Force  may  peaceably  be 
used.  Are  you  to  recapture  with  the  consent  of  the  delin- 
quent?— or  stealthily,  or  behind  his  back?  Again,  the  ques- 
tion here  is,  whether  a  party  can  take  his  goods  from  his  own 
servant?  The  possession  of  the  servant  was  the  Doctor's 
possession. — 2  East's  Pleas  of  the  Crown,  564  and  681,  title. 
Larceny,  sec.  14.  The  servant  had  the  mere  charge  of  the 
goods,  and  could  be  guilty  of  larceny  or  trespass,  as  lie  might 
convert  or  injure  them  feloniously.  The  overseer,  Davis,  had 
no  property  special,  no  interest.  It  was  as  the-  delivery  of  a 
key  to  a  butler  or  a  coachman.  By  refusing  to  deliver  them, 
he  attempted  to  deprive  Dr.  W.  of  his  lawful  possession,  and 
his  retakmg  them  was  resisting  wrong,  violence. — 9th  Went- 
worth,  362 ;  Oliver  v.  Oliver,  1  Haggard,  373.  Any  law 
denying  such  a  right,  would  run  beyond  every  principle  of 
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Christian  forbearance  and  natural  justice.  Where  would  be 
the  subordination  of  servants?  Where  the  master's  liberty 
in  bis  own  house  ?  Is  it  possible  that  a  planter  must  bring 
trespass  and  trover  to  recover  his  possession  and  his  prop- 
erty ?  Not  tie  a  white  man  !  Suppose  him  insane  ! — ^And 
who  is  to  know  whether  he  is  so  or  not,  until  a  jury  have 
passed  on  the  case  ?  Was  not  this  man  acting  as  a  crazy 
man  ?  In  the  case  cited  from  8th  Term  Reports  the  attempt 
was  to  justify  a  beating.  If  this  man  could  not  or  would  not 
yield  the  keys  but  by  the  process  adopted,  the  jury  should 
have  been  told  that  Whitridge  had  a  right  to  resort  to  it 
The  damage  wa^  excessive,  Davis  is  rendered  rich  by  his 
own  wrong !  and  no  man  shall  take  advantage  of,  his  own 
wrong.  In  McConnell  v,  Hampton,  12  John.  Rep.  234,  new 
trials  are  recognized  as  proper  in  some  cases  of  excessive 
damage. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  common  law  does  not  attempt  to  enforce  that  prin- 
ciple of  Christian  forbearance  which  enjoins  that  we  should 
overcome  evil  by  good ;  yet,  as  a  general  rule,  it  allows  no 
exertion  of.  force  which  endangers  the  peace  of  society  in 
the  enforcement  of  our  most  undisputed  rights  of  person  and 
property.  If  one  unlawfully  attempt  to  dispossess  another 
of  his  property,  he  may  be  repelled  with  such  force  as  is  ne- 
cessaiy  to  maintain  possession.  This  is  the  law  of  self  de- 
fence which  is  recognized  only  in  those  cases  where,  if  one 
were  compelled  to  resort  to  the  slow  process  of  the  law,  the 
iniury  would  be  irreparable.  Where  the  possession  is  in  an- 
other, the  owner  may  take  possession,  if  he  can  do  so  with- 
out tumult  or  riot,  or  breach  of  the  peace.  If  this  cannot  be 
done,  he  must  resort  to  the  law.  Any  other  doctrine  would 
resolve  every  disputed  right  into  a  question  of  power :  the 
strong  would  always  prevail  over  the  weak.  In  this  case, 
the  sufficiency  of  the  defendant's  plea  depends,  upon  this : 
Did  he  have  possession,  and  did  he  do  no  more  than  was 
necessary  to  maintain  that  possession  ?  I  incline  to  the  opin- 
ion that  an  overseer  is  but  the  servant  (I  do  not  mean  the 
slave)  of  the  employer,  and  that  his  possession  is  the  posses- 
sion of  the  owner.  This  is  certainly  true,  for  many  purpo- 
ses— if  the  defendant  had  seized  the  keys,  and  wrested  them 
from  the  plainlifF's  hand,  using  only  such  degree  of  force  as 
was  necessary,  this  I  should  suppose  would  not  be  trespass, 
and  yet  it  would  be  technically  an  assault  and  battery,  if  they 
had  been  in  the  possession  of  a  stranger.  The  argument  is, 
that  the  refusal  of  the  servant  to  deliver  the  keys,  is  a  disturb- 
ance of  the  master's  possession,  and  that  he  may  lawfully  use 
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force  to  regain  it.    There  ib  something  at  least  of  plausibility 
in  this  argument.    But  perhaps  it  is  too  refined  to  be  laid 
down  as  a  rule  of  practical  operation.    And  in  the  view  we 
take  of  this  case,  it  is  not  intended  to  express  any  opinion 
upon  it     We  are  all  of  opinion  the  defendant's  plea  was  not 
sustained  by  the  evidence,  and  that  the  Circuit  Court  was 
right  in  so  charging  the  jury.     Admitting  the  right  to  use 
force  to  regain  the  jx)ssession  of  his  keys,  the  law  allows  of 
only  so  much  as  is  necessary  to  accomplish  this  object.    That 
which  was  employed  by  the  defendant  greatly  exceeded  this 
measure.     Without  demanding  the  keys  the  next  morning 
after  the  refusal,  he  in  a  violent  manner  had  the  plaintiff 
seized  and  tied  like  a  slave,  and  kept  him  tied  for  hours  after 
the  keys  were  obtained.    But  it  is  said  this  was  necessary  in 
order  to  regain  possession  of  his  plantation.    In  any  view  of 
the  case,  I  am  satisfied  that,  although  the  planter  may  be  li- 
able for  a  breach  of  the  contract,  yet  he  is  entitled  to  have 
the  possession  of  his  property  whenever  he  chooses  to  de- 
mand it — and  that  his  overseer  is  bound  in  law  to  surrender 
it  when  demanded,  and  if  he  refuses,  after  reasonable  notice, 
to  quit,  he  may  be  put  out,  and  I  see  no  reason  why  the 
planter's  negroes  may  not  be  called  to  assist.    But  in  such 
case  the  overseer  is  entitled  to  reasonable  notice,  that  he  may 
seek  another  habitation,  and  no  more  force  must  be  used  than ' 
is  necessary.     If  the  defendant  had  waited  until  the  time 
When  he  had  given  the  plaintiff  notice  to  surrender  the  pos- 
session to  his  successor,  and  had  then  required  him  to  de- 
part, and  upon  his  refusal  had  put  him  out  of  the  possession 
as  gently  as  the  exigency  of  the  case  required,  his  case  would 
be  very  different  from  what  it  is.    It  appears,  from  the  evi- 
dence, that  on  the  refusal  of  the  plaintiff  to  leave  the  i^lace 
the  second  day  before  the  one  on  which  he  had  been  notified 
to  quit,  the  defendant  concerted  his  scheme,  and  the  next 
morning,  when  the  plaintiff  came  out  of  the  house,  he  was 
forcibly  seized,  tied,  and  kept  tied  for  several  hours,  before 
the  tide  served  to  carry  him  to  the  opposite  bank  of  the  river. 
This  conduct  was  not  justifiable.    It  was  not  the  use  of  such 
force  as  was  necesrary  to  remove  one  who  invades  the  own- 
er's possession  of  his  property,  and  will  not  depart  when  re- 
quested to  do  so.    We  are  therefore  all  of  opinion  that  the 
plea  of  the  defendant  was  not  sustained.    ThQ  plaintiff's  con- 
duct was  not  by  anyr  means  free  from  blame ;  and  we  should 
have  been  better  satisfied  if  the  verdict  had  been  for  a  less 
sum.    There  is  no  case  like  this  in  which  a  new  trial  has 
been  granted  on  the  sole  ground  of  excessive  damages.    I  do 
not  mean  to  say  that  no  such  can  occur,  but  the  fact  that  it 
never  has  been  done,  proves  that  the  case  must  be  a  very 
31 


242  APPEALS  AT  LAW. 

Parker  v.  Pringle, 

extraordinary  one  in  which  it  is  to  be  done  for  the  first  time. 
We  do  not  think  this  such  a  case ;  there  was  much  in  the 
defendant's  conduct  to  incur  the  disapprobation  of  the  jury. 
The  owner  of  slaves  may  lawfully  employ  them  to  assist 
him  in  maintaining  his  legal  rights ;  but  to  use  them  as  the 
sole  instruments  oi  executing  his  will,  is  offensive  to  all  ideas 
of  propriety  in  a  slave-holding  community.  The  violation 
of  the  person  of  a  freeman  by  a  slave  is  prohibited  by  the 
severest  penalty  of  law,  which  in  this  respect  is  but  the  ex- 
ponent of  public  opinion.  It  can  only  be  excused  when  done 
by  the  conmiand  or  m  defence  of  the  master,  in  a  clear  case 
of  necessity.  This  the  defendant  has  not  made  out.  To 
employ  slaves  in  binding  with  cords  the  person  of  a  freeman, 
who  but  the  day  before  were  bound  to  obey  him,  was  calcu- 
lated to  degrade  him — to  produce  those  feelings  of  abasement 
and  mortified  pride  which  almost  necessarily  lead  to  those 
acts  of  violence  and  revenge  which  the  law  so  much  endea- 
vors to  repress.  The  defendant  is  represented  as  a  quiet  and 
peaceable  man,  but  he  does  not  seem  to  have  understood  that 
relation  which  exists  in  popular  sentiment  between  the  white 
man  and  the  negro,  the  freeman  and  the  slave,  which  no  man 
can  violate  with  ijnpimity.  We  do  not  therefore  think  his 
case  one  which  ^requires  a  departure  from  that  rule  of  the 
Court  so  often  repeated,  that  in  a  question  of  damages  merely, 
the  verdict  of  the  jury  is,  in  general,  final  and  conclusive. 
The  motion  must  therefore  be  dismissed,  and  it  is  so  ordered. 

Richardson,  J.  Wardlaw,  J.  O'Neall,  J.  Frost,  J. 
and  Withers,  J.  concurred. 

Motion  refused. 


Amos  Parker  v.  W.  B.  Pringle. 

In  this  State,  an  action  may  be  brought  for  a  breach  of  the  warranty,  without  a 
tender  or  return  of  the  article  purchased ;  and  the  same  rule  applies  when  the 
breach  of  warranty  is  made  a  defence  under  our  discount  law. 

A  set  off  or  discount  is  a  cross  action,  and  a  purchaser  is  entitled  to  have  an 
abatement  of  the  price,  on  account  of  the  deficiency  or  unsoundness  of  the  ar> 
tide  for  the  price  of  which  he  is  sued,  if  the  evidence  show  a  breach  of  the 
warranty. 

Before  Mr.  Justice  Frost,  cU  Charleston^  October,  1847. 

This  was  an  action  to  recover  a  balance  of  $535,  claimed 
to  be  due  from  the  defendant,  on  a  special  contract  with  the 
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plaintiff  for  the  construction  of  two  double  horse  threshing- 
machines,  at  $600  each ;  two  corn-mills,  to  be  attached,  at 
$85  each  ]  and  for  certain  repairs,  $125 ;  making  a  total  of 
$149^.  Credit  was  given  for  $960,  leaving  the  balance 
claimed. 

A  letter  from  the  defendant  to  the  plaintiff  was  produced, 
dated  25th  May,  1842,  wherein  the  defendant  offers  to  the 
plaintiff  a  contract  to  put  up  a  double  horse  threshing-mill, 
with  a  screen  attached,  which  should  be  warranted  to  thresh 
260  bushels  of  rice,  as  well  as  any  mill  in  use,  for  $600 ; 
also  u  corn-mill,  to  be  attached,  to  grind  five  bushels  an  hour, 
for  $85,  the  work  to  be  finished  by  the  20th  November,  fol- 
lowing. The  plaintiff,  by  letter,  accepted  the  offer — a  simi- 
lar contract  for  another  threshing-machine  and  gprn-mill,  was 
proved — one  of  the  machines  was  to  be  put  up  on  a  planta- 
tion on  Peedee,  and  the  other  on  North  Santee.  Another 
letter  from  the  defendant  to  the  plaintiff  was  produced,  dated 
20th  February,  1843,  in  which  the  defendant,  expressing  him- 
self pleased  with  the  performance  of  the  machine,  and  hoping 
(or  expecting)  it  would  thresh  the  warranted  number  of  bush- 
els, encloses  to  the  plaintiff  an  order  for  $350.  This  related 
to  the  machine  on  North  Santee.  On  the  13th  May,  1843,  a 
further  payment  was  made  on  this  account,  of  $200 ;  in  No- 
vember, 1845,  a  further  payment  of  $10  was  niade.  On  ac- 
count of  the  Peedee  machine,  a  payment  of  $350  was  made, 
the  3d  May,  1844--«nd  another  of  $60,  the  19th  of  the  same 
month. 

The  defence  was,  that  the  threshing-machine  and  corn-mill 
entirely  failed  of  their  purpose. 

Respecting  the  Peedee  machine — Sceau  deposed  that  he 
was  the  overseer,  and  attended  to  it.  It  never  threshed  260 
bushels  a  day.  It  did  160  to  160 — ^the  average  did  not  ex- 
ceed 130.  It  was  never  a  week  in  order.  It  was  carefully 
attended ;  but  after  every  effort  to  make  it  work,  it  was  aban- 
doned. The  corn-mill  was  put  up  one  day,  but  not  being 
successful,  it  was  detached ;  and  remains  on  the  plantation, 
not  used. 

Cross-examined — He  said  the  machine  was  broken,  by 
some  accident,  the  first  week  after  it  was  put  in  operation. 
The  beater  was  not  broken,  but  the  teeth  were,  and  dropped 
out;  and  the  cover  was  broken.  Parker  repaired  it;  but  not 
to  the  witness's  satisfaction. 

Mr.  J.  JB.  Poinsett:  Deposition — Lived  near  and  saw  it, 
and  examined  the  machine.  It  never  threshed  260  bushels, 
to  his  knowledge.  He  once  assisted,  with  a  horse,  but  it  did 
not  succeed.    He  could  not  discover  the  fault.    He  thought 


244  APPEALS  AT  LAW. 

Parker  v.  Pringle. 

it  not  a  failure;  but  in  the  condition  he  saw  it,  it  could  not 
be  made  to  thresh  up  to  the  contract.  He  considered  Sceau 
well  qualified  to  work  the  machine ;  and  he  did  manage  it 
well.  He  saw  the  coni-mill,  detached;  considered  it  a  fail* 
ure,  and  refused  to  have  one. 

Cross-examined — He  has  a  mill  of  the  same  construction, 
and  put  up  a  short  time  after  defendant's.  His  machine  has 
threshed  270  bushels,  and  usually  averages  180.  He  is  satis- 
fied with  it.  Has  seen  onlv  his  own  and  defendant's.  The 
machines  have  not  generally  given  satisfaction.  The  corn- 
mill  is  worthless.  His  own  machine  differs,  but  sUghtly,irom 
defendant's,  in  the  fan.  An  accident  occurred  soon  after  the 
machine  was  put  in  operation.  In  January,  1844,  he  gave 
to  the  plaintjff  a  recommendation  of  his  machine,  certifying 
that  it  could Tnresh  from  210  to  270  bushels;  and  with  two 
stout  horses  would  average  250  bushels  a  day.  He  heard 
the  defendant  express  his  satisfaction  with  the  Santee  ma- 
chine, the  first  year;  and  did  not  know  of  any  complaint,  re- 
specting the  Peedee  machine,  until  after  the  accident  £» 
reply,  Mr.  Poinsett  said  the  machine  was  not  uniform  in  its 
operation.  Only  under  favorable  circumstances,  it  works  up 
to  the  contract ;  generally,  under.  It  requires  to  be  watched 
with  great  attention.  The  accident  happened  the  day  the 
machine  was  put  in  operation ;  and  he  cannot  say  how  far 
the  failure  may  be  attributed  to  the  accident  He  would  still 
give  Parker  the  certificate  he  had  given;  but  would  not  have 
contracted  for  a  machine,  if  he  had  seen  the  failure  of  de- 
fendant's. 

Sceau:  Additional  depositions — The  accident  occurred 
two  or  three  days  after  the  machine  was  put  in  operation. 
He  has  heard  the  defendant  express  his  dissatisfaction  with 
it.  The  failure  was  not  attributable  to  the  accident,  but  to 
the  slight  construction.  All  the  work  the  plaintiflf  did  by  way 
of  repair,  was  done  to  complete  and  make  the  machine  work. 

Mr.  J,  H.  Read,  sworn — Is  a  rice  planter;  knows  Parker; 
has  seen  several  of  his  machines,  but  only  two  in  operation 
— the  witness's  own,  and  Mrs.  Pyati's.  This  was  constructed 
in  1844,  and  has  been  in  operation  ever  since,  having  threshed 
three  crops.  The  quantity  varied  from  170  to  326  bushels. 
Witness's  son  has  one.  All  are  of  the  same  construction. 
His  own  mill  has  done  good  service,  and  is  satisfactory;  will 
use  it  as  long  as  it  lasts ;  would  not  take  another  at  a  reduced 
price.  It  is  too  slight.  He  has  employed  a  white  man.  Park- 
er's machine  threshes  as  much  as  Weston's,  with  one-third  of 
the  power.  He  has  heard,  with  surprise,  of  the  failure  of  de- 
fendant's.   But  he  imderstands  Mrs.  Pyatt's  has  been  disused. 
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Vros^-examined — Knows  nothing  of  defendant's  machine. 
And  Ford  has  had  difficulty.  The  witness's  account  of  the 
operation  of  his  own,  has  excited  surprise ;  he  thinks  it  does 
as  well  as  at  first.  The  fan  is  dispensed  with — which  may 
account  for  its  threshing  so  much.  He  should  be  greatly  dis- 
appointed if  it  only  threshed  130  bushels.  The  quantity  de- 
pends on  the  quality  of  the  rice. 

Mr.  Burnett  J  sworn — Has  seen  two,  his  own  and  Mr. 
Rhett's — saw  one  in  operation  last  winter.  He  thinks  they 
have  given  satisfaction ;  does  not  know  the  average. 

Cross-examined — Don't  know  if  Parker's  mills  have  given 
satisfaction.  Has  declined  to  get  any,  because  thev  were  said 
not  -to  work  to  contract.  In  reply — He  purchased  one  of  the 
same  construction,  from  Meacham. 

Bir.  C.  d  Pinckney:  Deposition — Parker  put  up  a  ma- 
chine for  witness.  It  never  succeeded ;  never  threshed  up  to 
the  contract,  250  to  300  bushels.  He  paid  $650;  would  take 
half  the  sum  for  it.  They  have  generally  given  dissatisfac- 
tion ;  the  defect  is  in  the  machine. 

Dr^  Sparkmaris  deposition — Made  a  contract  with  plain- 
tiff for  a  machine.  Paid  two  hundred  dollars  before  it  was 
tested.  It  did  not  perform  to  contract.  Gave  his  due  bill  for 
$100,  payable  when  the  machine  worked.  Gave  back  the 
machine  for  the  due  bill ;  would  not  have  one  at  all.  Plain- 
tiff desirei  witness  would  say  nothing  of  the  return  of  the 
machine;  because  defendant  would  use  the  circumstance 
against  him. 

Grass  Interrogation — His  brother  had  the  management 
of  it  He  said  the  work  was  145  bushels ;  and  badly  done. 
Plaintiff  made  a  fair  trial.  Parker  found  fault  with  the  hor- 
ses— ^witness  told  him  to  get  horses — he  notified  plaintiff  to 
take  away  the  machine.  Has  heard  Axon  has  one,  but  don't 
koow  how  it  works — never  heard  plaintiff's  machine  well 
^oken  of,  except  by  Mr.  Poinsett. 

Mr.  John  RutledffCy  sworn— : Plaintiff  put  one  up  for  wit- 
ness— it  never  performed  according  to  expectation,  and  is 
abandoned.    It  was  a  failure. 

Cross-examined — He  paid  for  it  in  the  spring  of  1845,  at 
different  times.  The  contract  was  for  250  bushels.  The 
crop  of  1845,  &c.  threshed  out  with  the  machine  and  flails. 
This  year  it  is  out  of  order.  It  worked  all  the  crop  of  1846. 
Believes  the  average  was  175  bushels. 

Respecting  the  Santee  machine — Munnerlyn  deposed  that 
the  machine  was  put  up  in  January  or  March,  1843. .  He  had 
seen  it  work,  and  had  it  in  charge  in  August,  1844.  It  has 
not  threshed  over  70  bushels  since  he  had  charge  of  it-*ave- 
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rage,  30  bushels.    It  was  not  an  entire  day  in  order.    Had  a 

SfxA  team,  and  machine  put  in  order,  at  expense.  It  is  aban- 
oned,  because  useless.  The  corn-mill  was  not  attached.  It 
was  retiuned  to  plaintiff,  at  his  request.  Plaintiff  proposed 
to  compromise — advised  the  use  of  mules— defendant  offered 
plaintiff  a  dollar  per  day  if  he  would  superintend  and  make 
It  work. 

Cross  Interrogatories — He  can't  say  how  long  after  it  was 
put  up,  it  broke — not  two  weeks  before,  it  got  out  of  order. 
After  he  took  charge  of  it,  had  an  opportmiity  to  judge  of  the 
machine.  The  letter  of  this  witness  to  the  plaintiff  was  read, 
dated  12th  April,  1843.  In  it,  the  machine  was  spoken  of 
favorably — the  rice  was  said  to  be  well  threshed — ^iio  dust — 
neatly  put  up.  The  witness  did  not  hear  defendant  express 
himself  satisfied — not  altogether.  Defendant  was  not  satis- 
fied with  the  machine.  The  teeth  were  badly  put  into  the 
bed  of  the  cylinder,  and  broke  it.  Plaintiff's  repairs  did  more 
harm  than  good.  Interrogations  in  reply — Witness  was  em- 
ployed by  defendant  in  August,  1844.  The  machine  broke 
because  it  was  too  slightly  built,  and  was  of  a  bad  construc- 
tion. Has  heard  defendant  complain — ^would  not  now  give 
the  certificate — plaintiff  did  no  more  in  the  way  of  repair 
than  he  was  bound  to  do.  Witness  had  not  charge  of  the 
mill  when  his  letter  to  the  plaintiff  was  written.  The  ma- 
chine is  not  worth  the  room  it  occupies  m  the  bam. 

John  King^s  deposition — Has  attended  to  ^e  machine — 
it  never  threshed  240  bushels — it  has  never  cleaned  70 — the 
average  30.  It  is  useless,  and  abandoned.  The  corn-mill 
was  sent  to  Charleston — after  the  machine  worked  badly, 
the  plaintiff  advised  the  use  of  mules.  Defendant  offered 
plaintiff  $1  per  day  if  he  would  make  it  work;  plaintiff  re- 
fused. 

Cross  Interrogatories — Is  aged  21  years,  and  has  been  in 
defendant's  service  since  August,  1844.  Has  experience  in 
managing  the  machine.  Has  seen  Parker  there  twice ;  not 
over  two  days. 

J.  M.  Hux^s  deposition — In  1843  was  employed  by  de- 
fendant as  under  overseer.  The  machine  worked  well — 
threshing  250, 60  and  70  bushels  a  day.  Has  seen  it  thresh- 
ing whole  days.  Has  seen  defendant  overlooking  the  work 
— at  first  he  said  the  mill  worked  well — rice  weu  threshed. 
Witness  knows  it  was  broken  and  repaired  by  plaintiff;  thinks 
it  was  broken  soon  after  it  was  put  up.  It  was  used  for  the 
crop  of  the  previous  year.  The  first  team  was  bad.  Then 
good  mules  were  procured.  The  oil  was  bad.  The  negroes 
worked  extra  work,  morning  and  evening — one  hour  to  one 
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and  a  quarter,  in  the  morning.  The  mill  hands  not  suffi- 
cient— afield  hands  assisted  to  remove  the  straw. 

Crass  JBtterroffatories — Plaintiff  put  up  the  machine  after 
witness  went  to  defendant's — witness  left  defendant's  employ- 
ment in  August  The  greater  part  of  the  crop  was  threshed 
out.  The  team  was  too  slight  and  the  oil  too  thick.  Wit- 
ness measured  the  rice  every  day.  When  defendant  said  he 
was  satisfied,  witness  don't  know  if  he  me-ant  with  the  qual- 
ity or  quantity.  After  some  time,  defendant  was  dissatisfied 
with  the  machine,  but  witness  don't  recollect  the  reasons.  It 
worked  better  in  dry  than  wet  weather — threshed  250  bush- 
els in  good  weather.  The  bands  stretched,  the  teeth  fell  out, 
and  the  pulley  wheel  got  broken,  and  was  mended  by  plain- 
ti£  He  thinks  it  was  as  capable  of  working  the  last  day  as 
the  first.  Interrogatories  in  reply— The  witness  was  dis- 
charged firom  defendant's  employment  in  July,  on  friendly 
terms.  He  heard  no  objection  from  defendant  about  the 
quantity.  Heard  plaintiff  complain  of  the  team.  He  reported 
to  Williams,  the  overseer,  the  quantity  threshed.  The  teeth 
dropped  out  once ;  that  was  not  plaintiff's  fault.  • 

Mrs.  E.  A*  TTittiaww'*  deposition — Is  the  widow  of  the 
(Overseer;  aged'26  years.  Hux  was  under  overseer  from  Jan- 
uary to  July,  1843.  He  reported  130  to  160  bushels  threshed. 
WiUiams  complained.  Parker  said  the  mill  threshed  230 
bushels ;  but  witness  would  not  admit  it  did  so  much.  This 
witness  would  not  believe  Hux  on  his  oath. 

Rev.  Mr.  Forest  sworn — Said  Mrs.  Williams  had  been 
brought  up  in  his  family  as  a  nurse.  She  was  of  good  char- 
acter, and  would  not  be  swayed  by  prejudice  in  giving  her 
testimony. 

Mr.  William  Mathews^  sworn — Knows  Hux ;  heard  him 
say  defendemt's  mill  was  good  for  nothing.  Does  not  recol- 
lect Hux  mentioned  how  much  it  threshed.  Hux  said  it  was 
badly  constructed.    This  was  probably  in  the  year  1846. 

Mr.  Coffin  proved  the  return  of  the  Santee  corn-mill  to  the 
plaintiff. 

The  jury  were  directed,  by  the  Presi ding  Judge,  to  in- 
quire whether  the  threshing  machines  failed  to  perform  ac- 
cording to  the  contract,  by  reason  of  any  defect  or  unsuit- 
ableness  in  the  plan,  or  from  defective  construction,  or  from 
unskilfiil  or  careless  management.  The  evidence  applicable 
to  these  several  points  of  inquiry,  was  brought  to  their  atten* 
tk)n.  The  evidence  to  support  the  charge  for  repairs  was  sa 
feeUe,  that  that  item  was  not  greatly  urged  for  the  plaintiffl, 
The  corn-mills  failed,  and  the  jury  were  advised  to  find  for 
the  defendant  on  the  demand  for  the  Santee  mill,  which  had, 
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been  returned  to  the  plaintiff.  But  they  were  instructed  that 
though  the  plaintiff's  contract  was  to  make  a  corn-mill,  and 
attach  it  to  the  threshing  machine,  so  as  to  be  work^  by 
that  machinery,  and  though  the  mill  failed  to  work  when  so 
attached,  and  had  been  displaced,  yet  the  plaintiff  was  en- 
titled to  recover  for  the  mill  on  Peedee,  which  the  defendant 
had  not  returned,  or  tendered  to  the  plaintiff;  and  which  was 
still  in  defendant's  possession.  That  without  such  tender  or 
return,  the  contract  was  not  rescinded ;  and  defendant  was 
liable  for  the  benefit  derived  from  the  partial  execution  of 
the  contract,  in  the  possession  of  the  mill. 

A  verdict  ^as  rendered  for  the  defendant,  and  the  plaintiff 
appealed  and  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  of  the  jury  was  contrary  to  law  and  the  evidence,  and 
the  charge  of  his  Honor,  the  presiding  Judge, 

Ist,  Because  it  was  proved  that  two  two-horse  machines, 
for  threshing  rice,  were  sold  and  delivered  by  the  plaintiff  to 
the  defendant,  at  the  stipulated  price  of  $600  each,  in  the 
years  1843  and  '44,  for  which  the  defendant- had  paia,  on' ac- 
count of  one  of  them,  $560,  and  of  the  other,  $400 ;  and  it 
was  also  proved  that  the  defendant  had  kept  possession  of 
the  said  machines,  and  still  had  them  when  the  action  was 
commenced,  in  1846 ;  and  there  was  no  evidence  whatever  of 
any  rescission  of  the  contract,  or  offer  to  return  the  machines 
on  the  part  of  the  defendant. 

2d,  Because  it  was  proved  that  two  corn-mills  were  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  on  his  planta- 
tions, at  the  stipulated  price  of  $86  each,  and  there  was  no 
evidence  whatever  of  the  return,  or  the  offer  to  return,  of  more 
than  one  of  them  by  the  defendant. 

3d,  Because,  according  to  the  evidence,  the  plaintiff  was 
entitled,  at  least,  to  a  verdict  for  $325,  being  the  balance  due 
for  the  price  of  the  two  machines  and  one  of  the  corn-mills ; 
and  even  it*  the  Court  should  consider  that  the  jury,  under 
the  circumstances,  may  have  been  authorized  to  find  against 
the  plaintiff  in  respect  to  both  of  the  corn-mills,  they  were 
bound,  according  to  the  law  and  evidence,  to  find  for  the 
plaintiff  the  sum  of  $240,  being  the  balance  of  the  price  due 
for  the  threshing  machines. 

Northrop,  tor  the  motion.  There  was  never  any  dispo^ 
sition  manifested,  on  the  part  of  the  defendant,  to  return  the 
mills,  or  rescind  the  contract.  As  soon  as  the  machines  were 
accepted  the  contract  was  complete,  and  plaintiff  should  have 
had  notice  of  failure  and  tender  of  the  property.  The  verdict 
was  one  of  prejudice,  and  we  should  have  a  new  triaL — Cktsh 
V.  Giles,  14  E.  C.  L.  R.  372.    The  party  should  have  an 


APPEALS  AT  LAW.  249 

Parker  v,  Pringle. 

opportanity  of  taking  his  property  back.  Carlin  d*  Harden 
V.  Walker^  2  Rich,  40,  does  not  decide  that  this  snould  not 
be  done.  The  buyer  should  show  his  disposition  to  do  jus- 
tice by  the  tender,  and  then  he  is  entitled  to  a  mitigation  of 
damages  in  a  suit  for  the  price. — MUner  v.  THjicker^  11  E.  0. 
L.  R.  300  •  Peake's  Ev.  233  and  248 ;  1  Camp.  40,  note,  and 
cases  cited.  In  Ormoning  v,  Mendham,  2  E.  C.  L.  R.  380, 
testimony  of  insufficiency  was  rejected^  because  there  had 
been  no  tender. 

Pringle,  contra.  This  case  was  brought  in  assumpsit, 
and  the  damage  claimed  is  the  special  contract.  In  Cam  v. 
CKles  there  was  no  warranty,  and  in  MUner  v.  Thicker  there 
was  no  express  stipulation  for  a  particular  room.  A  war- 
ranty allows  the  defendant  to  prove  a  breach  in  mitigation 
of  damages. — Chit,  on  Con.  (new  edition)  485;  2  E.  C.  L.  R. 
122 ;  7  East,  4S0  and  481.  The  breach  is  sufficient  in  miti- 
gation, without  the  return  of  the  article  purchased.  Carlin 
^  Harden  v.  Walker,  shows  rescission  to  be  not  necessary 
when  the  contract  is  open,  even  to  the  entire  reduction  of 
the  price  in  mitigation.  Ashley  v.  Reeves,  21H.  &  McC.  de- 
cides that  an  action  may  have  been  brought  on  the  breach 
in  this  case.  This  is,  in  fact,  an  action  of  damages.  The 
jury  found  nothing,«evidently  supposing  the  plaintiff  suffi- 
ciently paid. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

It  is  very  clear  that,  by  the  common  law,  in  an  action  by 
the  seller  tor  the  price  of  any  article  sold  and  delivered,  the 
buyer  cannot  defend  himself  on  the  ground  that  there  has 
been  a  breach  of  the  warranty,  unless  he  has  returned  it  or 
tendered  it  back — the  cases  wherein  a  tender  will  suffice  for 
this  purpose,  are  set  down  in  Carlin  4*  Harden  v.  Walker, 
2  Rich.  40.  Nor  can  he  recover  back  the  purchase  money 
in  an  action  for  money  had  and  received  in  those  cases  where 
it  has  been  paid,  but  in  all  cases  where  he  retains  the  article 
purchased,  be  must  pay  the  price  and  sue  for  a  breach  of  the 
warranty.  The  contract  must  be  at  an  end  before  the  buyer 
can  defend  himself  for  a  breach  of  the  warranty,  or  sue  in 
general  assumpsit.  But  a  set  off  or  discount  is  a  cross  ac- 
tion, and  it  has  always  been  held  in  this  State  that  a  pur- 
chaser may  d^end  himself  by  discount  against  an  action  for 
the  price,  by  proving  a  breach  of  the  warranty.  Our  dis- 
count law  is  more  comprehensive  than  the  Eng^sh  statute 
of  set-off,  and  sufficient  to  embrace  this  species  of  defence. 
In  this  case  the  pleadings  have  not  been  brought  to  the  view 
of  the  Court,  and  I  presume  the  defence  on  the  Circuit  was 
offered  under  a  proper  state  of  pleading.  The  question  ar- 
32 
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gued  was,  whether  the  defendant  could  in  any  case  avoid 
4he  payment  of  the  whole  price  without  a  return  or  tender. 
.  In  the  case  of  Carlin  ^  Harden  v.  Walker^  it  is  suggested 
as  prudent  that  the  offer  to  rescind  should  be  made,  but  all 
our  cases  agree  that  an  action  may  be  brought  for  breach  of 
warranty  without  a  tender  or  return,  and  the  same  rule  ap- 
plies when  the  same  defence  is  made  under  our  discount  law. 
The  effect  is,  that  the  buyer  keeps  the  article  purchased,  but 
he  must  pay  for  it  such  price  as  it  may  be  worth  in  its  un- 
sound or  defective  state.  Under  this  view  of  the  law  it  is 
very  clear  the  defendant  was  entitled  to  have  an  abatement 
of  the  price  on  account  of  the  deficiency  of  the  thresher  and 
mills,  for  the  price  of  which  he  was  sued,  if  the  evidence  • 
satisned  the  jury  that  there  was  a  breach  of  the  warranty. 
Li  cases  like  this,  there  are  two  issues.  The  first  is  on  the 
plaintiff's  case :  has  there  been  a  sale,  or  what  was  the  price 
to  be  paid.  The  second  is  on  the  deiendant's  discount : — 1. 
Was  there  a  warranty?  2.  Has  there^Deen  a  breach?  3.  How 
much  is  the  article  diminished  in  value  by  the  breach  of  the 
warranty?  In  this  way  the  issues  between  the  parties  axe 
decided,  and  the  jury  render  a  verdict  for  so  much  as  the 
thing  is  worth.  If  the  breach  of  warranty  be  established,  or 
if,  as  seems  to  have  been  the  case  here,  the  purchaser  was 
already  paid  as  much  as  the  articles  sold  are  worth,  the  ver- 
dict should  be  for  the  defendant.  We  do  not  see  that  any 
rule  of  law  has  been  violated  by  the  verdict,  and  the  motion 
for  a  new  trial  must  be  dismissed,  and  it  is  so  ordered  and 
adjudged. 

Richardson,  J.  O'Neall,  J.  Wardlaw^  J.  Frost,  J.  and 
Withers,  J.  concurred. 
Motion  refused. 


R.  Q.  Pinckney  v.  B.  K,  Henegan  and  Thomas  S.  Jones. 

In  every  case  and  on  every  matter,  a  party,  affected  thereby,  has  the  conMitu- 
tional  right  to  appeal  from  a  decision  made  in  the  Courts  below,  either  in 
Term  time  or  vacation,  and  to  ask  the  judgment  of  the  Court  of  Appeals  upon 
the  same. 

A  party  cannot  be  denied  the  right  of  appeal  on  even  interlocutoiy  orders,  but 
it  does  not  follow  that  the  appeal  must  necessarily  affect  the  execution  of  the 
order. 

A  respondent  has  a  right  to  appeal  both  from  a  decision  awarding  a  mamdamM, 
and  aQOther  giving  the  relator  leave  to  sue  out  a  peremptoiy  mandanMiS  or  aU 
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iaekmeiU^-hni  notwithstanding  the  appeal,  the  orders  must  be  executed.    The 

appeal  is  in  neither  case  a  supersedeas. 
The  public  records  in  the  Secretary  of  State's  office,  are  the  property  of  the 

State.    The  Secretary  is  the  mere  keeper,  under  her  authority ;  whatever  she 

wills  about  them,  he  is  bound  to  obey. 
Although  reports  or  resolutions  of  the  Legislature  have  not  the  power  of  Acts, 

yet  they  have  legal  effect  in  the  direction  of  the  officers  and  agents  of  the  State. 

Before  Mr.  Justice  O'NealLjO/  Charleston^  May  Term,  1847. 

This  was  an  application  for  a  mandamus,  to  be  directed 
to  B.  K.  Henegan,  Esquire,  Secretary  of  State,  and  Thomas 
S.  Jones,  Esquire,  his  deputy,  "  commanding  them  to  give  to 
Robert  Q.  Pmckney,  (the  relator)  and  his  clerks  and  assist- 
ants, access  to  the  office  of  the  Secretary  of  State,  in  Charles- 
ton, and  such  use  of  the  records  therein  as  he  may  find  ne- 
cessary, for  the  completion  of  the  indexing,  authorized  to  be 
done  by  the  resolutions  of  the  Legislature,  adopted  in  Decem- 
ber, 1845,  and  which,  in  pursuance  of  the  said  resolutions, 
the  said  Robert  Q^  Pinckney  was  duly  appointed  by  his  Ex- 
cellency, Governor  Aiken,  to  do  and  complete."  The  ques- 
tions raised  by  the  suggestion  of  the  relator,  and  the  answer 
of  the  respondents  to  the  rule  granted  thereon,  will  be  suffi- 
ciently understood  from  the  opinion  prefixed  by  his  Honor, 
the  presiding  Judge,  to  the  order  made  upon  the  relator's 
motion. 

•  OPINION  AND  ORDER. 

The  Presiding  Judge.  In  this  case  it  a{^)ears  that  the 
records  in  the  Secretary  of  State's  office  required  general  in- 
dexes, so  as  to  preserve  from  mutilation  and  absolute  destruc- 
tion (by  too  frequent  handling  and  use,)  the  books  to  which 
they  might  refer.  To  accomplish  this  object,  a  committee  of 
the  Senate  recommended  that  the  work  should  be  done  "un- 
der the  supervision  and  direction  of  his  Excellency,  the  Gov- 
ernor, and  two  commissioners  in  Charleston,  and  two  in  Co- 
lumbia." This  report  was  agreed  to  in  the  Senate,  and  was 
concurred  in  by  the  House  of  Representatives,  on  the  16th 
December,  1845.  Vide  pages  158  and  159,  of  the  Reports 
and  Resolutions  of  December,  1845.  On  the  same  day  the 
report  of  a  committee  of  the  House  of  Representatives  was 
also  considered,  agreed  to,  sent  to  the  Senate,  and  concurred 
in  by  that  body.  It  recommended  "the  appointment  of  a 
suitable  person  or  persons  to  do  the  contemplated  work,  un- 
der the  direction  and  control  of  a  commission,  to  be  appointed 
by  the  Executive ;"  and  this  commission,  they  recommended, 
should  consist  of  "three  persons  in  Charleston,  and  three  per- 
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sons  in  Columbia,  to  be  appointed  by  his  Excellency,  the  Gov- 
ernor, who  shall  select  a  suitable  person  or  persons  to  do  the 
said  work."  Ibid,  192,  193.  These  two  reports,  as  consti- 
tuting the  expression  of  the  legislative  will,  must  be  construed 
togetner,  and  have  effect.  When  there  is  any  difference  be- 
tween them,  there  is  no  other  alternative  than  to  say  that 
the  recommendation  of  either,  being  adopted,  will  answer, 
for  both  are  contemporaneous  expressions  of  the  legislative 
will.  There  is  therefore  no  room  to  apply  the  maxim,  ^^  leges 
posteriores  priores  abrogant.^^  The  Governor  appointed  the 
relator,  while  Secretary  of  State,  to  do  the  work,  and  Messrs. 
Hunt  and  Porter  commissioners,  who,  with  himself,  superin- 
tended and  directed  the  work.  This  was  substantially  pur- 
suing the  report  of  the  Senate. 

1st.  The  first  question  made,  by  the  answer  of  the  re- 
spondent in  this  case,  is,  whether  the  relatoi*'s  appointment 
is  to  be  regarded  as  official,  and  terminating  with  his  office. 
I' am  clear  that  it  is  not.  Neither  of  the  reports  looks  to  the 
appointment  of  the  officer  in  whose  department  the  work 
was  to  be  done.  The  report  of  the  Senate  gives  to  the  com- 
mission the  power  of  having  the  general  indexes  made  in 
such  manner  and  on  such  terms  as  they  shall  deem  most 
advantageous  to  the  interests  of  the  State.  This  certainty 
did  not  contemplate  the  employment  of  the  Secretary  of 
State,  and  no  one  else.  It  gave  them  full  power  to  contract 
as  they  thought  best.  But  the  report  of  the  House,  whi^h  is 
not  at  all  inconsistent  with  the  Senate's  report  in  this  re- 
spect, sheds  a  light  upon  it,  which  removes  all  doubt  It 
recommended  the  appointment  of  "a  suitable  person  or  per- 
sons" to  do  the  said  work.  This  shows  that  the  office  had 
nothing  to  do  with  the  work. 

2d.  I  think  there  is  nothing  in  the  2d  objection,  made  by 
the  answer,  to  wit:  that  the  respondent  has  the  care  and 
custody  of  the  records,  and  that  the  relator  cannot  have  ac- 
cess to  them  but  by  the  respondent's  consent,  obtained  on 
payment  of  the  fees  of  office,  for  searches  and  copies.  The 
public  records  in  the  Secretary  of  State's  office  do  not  belong 
to  the  Secretary ;  they  are  the  property  of  the  State,  He  is 
the  mere  keeper  uncfer  her  authority.  Whatever  she  wills 
about  them,  hfi  is  bound  to  obey.  If  the  Legislature  should 
have  the  folly  to  declare,  by  law,  that  every  citizen  should 
have  access  to  them  at  all  times,  and  be  permitted  to  ^take 
copies,  the  Secretary  has  no  other  alternative  than  to  submit 
Here  the  effect  of  the  contract  with  Mr.  Pinckney,  to  prepare 
indexes,  gives  him  the  right  of  access  to  the  office,  and  the 
privilege  of  examining  the  books  to  which  the  indexes  must 
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refer.  His  work,  I  have  no  doubt,  must  be  done  in  such  a 
way  as  not  to  interfere  with  the  Secretary's  duty,  to  furnish 
copies  to  the  citizens,  whenever  demanded  or  required. 

3d.  The  third  objection,  that  the  resolutions  or  reports  of 
committees  concurred  in,  have  not  the  power  of  Acts,  and  that 
an  Act  was  necessary  to  compel  the  Secretary  to  submit  to 
the  will  of  the  Legislature  in  reference  to  this  office,  is  also, 
I  think,  without  just  foundation.  It  is  very  true  that  neither 
reports  nor  resolutions  have  the  power  of  an  Act.  Their 
whole  office  and  legal  effect  is  as  a  foundation  for  Acts,  or 
diiBCtory  to  the  officers  and  agents  of  the  State.  It  is  in  this 
last  point  of  view  that  these  operate.  They  have  effect  not 
only  in  the  direction  to  the  Governor  as  to  the  appointment  of 
the  commission,  but  also  as  to  how  that  commission  was  to 
act.  So,  too,  it  is  to  be  fairly  and  necessarily  impUed,  that 
the  person  or  persons  selected  to  do  the  work,  should  have 
access  to  the  office  and  the  books,  and  that  the  Secretary 
should  not  oppose  him  in  the  discharge  of  this  duty.  Any 
other  construction  would  make  the  Secretary  superior  to  the 
L^slature,  and  enable  him  to  defeat  any  work  which  thev 
wished  done  in  his  office,  and  for  the  performance  of  which 
he  was  not  selected. 

4th.  The  fourth  objection,  that  the  work  has  been  paid  for, 
and  thus  the  contract  ended,  cannot  be  maintained.  It  is  true 
that  the  Legislature,  at  the  last  session,  by  their  committees, 
recommended  that  a  sum,  much  less  than  that  demanded  by 
the  Secretary,  should  be  paid,  as  a  full  compensation  for  the 
work  done.  This  was  merely  a  settlement  (if  it  can  be  so 
called  when  only  the  debtor  makes  it,)  for  the  services  then 
rendered,  much  of  the  work  still  remaining  to  be  done.  The 
L^?slature  did  not  say,  the  work  shall  stop.  They  allowed 
it  still  to  go  on,  and  it  is  in  vain  to  say  that  the  settlement 
of  past  transactions  can  in  any  way  affect  others  which  were 
then  yet  to  arise. 

5th.  The  fifth  objection^  that  mandcmvus  will  not  lie,  must 
also  be  overruled.  If  it  does  not  lie,  the  work  must  stop — the 
Legislature  be  defeated  by  the  action  of  their  Secretary,  and 
the  relator  deprived  of  the  benefit  of  his  contract.  He  has 
no  other  remedy. 

It  is  therefore  ordered  that  the  writ  of  mandamus^  as  prayed 
for  by  the  relator,  do  issue. 

The  foregoing  order  was  entered  on  the  3d  day  of  June, 
1847 :  and  on  the  same  day  the  following  notice  of  appeal 
was  duly  served  on  the  relator,  and  a  copy  delivered  to  his 
Honor,  the  presiding  Judge : 
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The  respondent  respectfully  appeals  from  the  order  of  his 
Honor,  directing  a  mandamus  to  issue,  as  prayed  for  in  the 
suggestion,  and  will  move  the  Court  of  Appeals  to  reverse 
the  same,  on  the  following  grounds : 

1.  That  the  appointment  of  the  relator  terminated  with 
Governor  Aiken's  term  of  office,  when  the  conmiission  mider 
which  the  relator  claims,  expired;  and  the  conmiissioners 
had  no  authority  to  continue  the  emplovment  of  the  relator 
afterwards,  nor  did  it  appear  that  the  relator  had  received  an 
appointment  from  any  other  of  the  commissioners,  except 
Governor  Aiken. 

2.  That  neither  the  Senate  resolutions,  under  which  the 
relator  was  appointed,  nor  the  appointment  itself^  confer  any 
authority,  or  were  intended  to  confer  any  authority,  to  have 
access  to  the  Secretary  of  State's  office,  or  to  the  records 
there,  other  than  such  as  he  possessed  independently  of  his 
said  appointment 

3.  That  if  the  said  resolution  and  the  appointment  were 
intended  to  give  to  the  relator  a  right  of  access  to  the  Secre- 
tary of  State's  office,  and  the  records  there,  they  are  contrary 
to,  and  in  fact  repeal,  the  laws  vesting  the  care  and  custody 
of  the  office,  and  of  the  records  there,  m  the  Secretary  of 
State,  and  rendering  him  responsible  for  them;  and  are 
therefore  void,  under  the  16th  section,  1st  article  of  the  Con« 
stitution. 

4.  That  the  said  order  is,  in  other  respects,  contrary  to 
law.  BAILEY  &.  BREWSTER, 

Attorneys  for  Respondents. 

A  writ  of  mandamus  was  forthwith  issued,  conformably  to 
the  foregoing  order,  and  on  the  5th  June,  1847,  during  the 
same  term,  the  relator,  upon  affidavits  filed,  obtained  a  rule 
against  the  respondents,  to  show  cause  why  an  attachment 
for  contempt  should  not  issue  against  them,  for  refusing  obe- 
dience to  the  writ  of  m^indam^us,  heretofore  awarded,  and 
directed  to  them ;  and  on  the  return  of  the  rule,  the  respond- 
ents showed  for  cause  that  they  had  appealed  trom  the  order 
awarding  the  mandamus,  which  appeal  was  yet  pending,  and 
which,  as  they  submitted,  was  a  supersedeas  of  the  said  writ. 

Mr.  Justice  Frost,  who  was  then  presiding,  ruled,  that  as 
the  writ  of  Tnandamus  concluded  no  right  of  the  parties,  the 
order  awarding  it  was,  in  its  nature,  interlocutory,  and  there- 
fore an  appeal  could  not  supersede  the  execution  of  the  writ; 
and  it  was  ordered  that  the  relator  have  leave  to  sue  out  an 
attachment,  or  a  peremptory  mandamus,  as  he  might  be  ad- 
vised. 
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The  respondents  appealed,  and  moved  the  Court  of  Ap- 
peals to  reverse  his  Honor's  order,  on  the  following  grounds : 

1.  That  the  right  of  appeal  from  every  order,  judgment, 
sentence,  or  decree,  is  secured  to  the  party  a£fected  thereby, 
by  the  provisions  of  the  Constitution :  and  that  such  right 
necessarily  impUes  a  suspension  of  the  execution  of  such  or- 
der, judgment,  sentence,  or  decree,  pending  the  appeal ;  as 
otherwise  the  right  of  appeal  would,  in  most  cases,  be  wholly 
nugatory. 

2.  That  if  there  be  an  exception  to  the  foregoing  general 
rule,  in  the  case  of  orders,  which  are  merely  interlocutory, 
such  exception  cannot  apply  to  this  case,  inasmuch  as  the 
Older  awarding  the  fMmaamus  is,  both  in  its  nature  and  ef- 
fect, final,  and  unless  reversed,  in  fact  ends  the  case. 

3.  That  the  order  a^^urding  an  attachment,  or  a  peremp- 
tory mandamus^  is  confrary  to  law,  and  a  violation  of  con- 
stitutional right. 

Bailet,  for  the  motion. 
Petigru,  contra. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

On  so  much  of  the  case  as  relates  to  the  order  made  by 
(VNeall,  J.  for  the  issuing  of  the  mandamus,  it  is  not  thought 
necessary  to  do  more  than  to  express  our  concurrence  in  his 
judgment,  and  to  refer  to  his  opinion  accompanying  it  for  the 
reasons,  which  are  entirely  satisfactory  to  us. 

On  the  other  branch  of  the  case,  relating  to  the  right  of 
appeal  and  its  consequences,  it  will  be  necessary  to  state  our 
views.  I  have  no  doubt  that  in  every  case,  and  on  every 
matter,  a  party  has  the  right  to  appeal  from  a  decision  made 
in  the  Courts  below,  either  in  Term  time  or  vacation,  and  to 
ask  the  judgment  of  this  Court  upon  the  same.  That  is  what 
is  guaranteed  to  every  one,  by  the  constitutional  provision  re- 
quiring the  Judges  to  "meet  and  sit  for  the  purpose  of  hear- 
ing all  motions  which  may  be  made  for  new  trials,  and  in 
arrest  of  judgment,  and  such  points  of  law  as  may  be  sub- 
mitted to  them."— 3d  sec.  10th  Art.  of  the  Con.  of  So.  C;a., 
Amendment  of  the  same,  19th  Dec.  1816,  1  Stat.  191-193. 
This  provision  no  doubt  grew  out  of  the  practice  which  pre- 
ceded its  adoption,  of  the  assembling  of  the  Judges  at  the 
close  of  their  Circuits,  to  consider  in  Bank  motions  for  new 
trial,  in  arrest  of  judgment,  and  other  points  of  law  by  them 
reserved  for  adjudication.  That  was  altogether  voluntary: 
the  Constitution  made  it  compulsory,  and  enlarged  the  mat- 
ters of  appeal  to  all  points  which  the  parties  mieht  submit. 
Whether  there  be  any  matter  which  cannot  be  made  a  ground 
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of  appeal,  is  perhaps  questionable.  Mere  interlocutory  orders, 
which  do  not  have  any  final  effect  on  the  rights  of  the  par- 
ties, it  has  been  thought  were  not  the  subject  of  appeal,  but 
I  do  not  see  how,  at  Uiw^  we  can  adopt  any  such  lule.  With 
us  every  order  operates  upon  the  matter  to  which  it  is  ad- 
dressed, in  a  way  to  injure  or  benefit  the  parties,  and  may 
affect  materially  their  rights.  Hence  I  perceive  no  ground 
on  which  we  can  deny  the  right  of  appeal,  on  even  interlo- 
cutory orders.  Whether  the  party  will  derive  any  benefit 
from  such  appeal,  is  altogether  another  matter.  Many  such 
orders  are  entirely  discretionary,  and  in  such  cases  this  Court 
seldom^  if  ever,  interferes.  So  too  it  does  not  follow  that  an 
appesd  will  affect  the  execution  of  an  order,  in  every  instance. 
In  many  instances  they  must  be  carried  out,  pending  an  ap- 
peal, as  in  orders  for  the  filing  of  papers,  declarations,  pleas, 
&c.  They  are  filed  pursujint  to  the  order.  The  appeal  goes 
on,  and  if  the  order  be  set  aside,  the  papers  are  taken  off  the 
file,  and  thus  the  matter  is  ended. 

In  this  case,  I  have  no  doubt  the  appellants  could  appeal 
both  from  my  decision,  awarding  the  m^kndanms^  and  that 
of  Judge  Frost,  giving  the  party  leave  to  sue  out  a  peremp- 
tory mandamus^  or  an  attachment,  as  he  might  be  advised. 
But  notwithstanding  the  appeal,  I  have  also  no  doubt  that 
the  orders  must  be  executed,  and  that  the  appeal  was  in  nei- 
ther case  a  supersedeas.  And  such  is  clearly  the  authorities. 
In  the  Dean  and  Chapter  of  IhMin  v.  Dowgatt,  I  Pierre 
Williams,  361,  it  was  said  that  error  lay  upon  an  application 
for  a  mandamus,  yet  that  it  was  no  supersedeas  to  the  pe- 
remptory mundamus,  for  that  such  a  construction  would  quite 
defeat  the  end  of  the  statute,  and  prevent  the  officer  who  was 
chosen  annually  from  having  any  fruity  the  miondamus. 
In  the  Dean  and  Chapter  of  Dublin  ads.  The  King,  Brown's 
Par.  Cases,  actions,  7th  case,  page  76,  it  is  said  that  all  the 
Judges  held  that  "no  writ  of  error  will  lie  upon  a  peremptory 
mandamus?^  This  ruling  would  even  exclude  the  appeal, 
but  here  that,  I  think,  cannot  be  done,  for  the  reasons  already 
stated.  Still  we  are  at  liberty  to  adopt  the  result  of  the  Eng- 
lish adjudications,  by  holding  that,  notwithstanding  the  ap- 
peal, the  mandamms  must  be  executed.  Otherwise^  as  is 
said  in  Pierre  Williams,  the  party  would  have  no  fruit  of 
the  m>andamus.  For  here,  as  in  the  case  there  stated,  the 
relator's  employment  was  very  much  an  annual  one.  True^ 
it  did  not  necessarily  terminate  at  the  end  of  the  year,  but 
the  work  was  to  be  done  in  part,  or  in  the  whole,  before  the 
meeting  of  the  Legislature,  and  to  be  by  them  then  paid  for. 
If  the  appeal  had  prevented  the  execution  of  the  mfOndamuSy 
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the  party  would  have  lost  a  year's  work  and  compensation. 
So,  too,  the  work  was  a  public  one,  directed  to  be  done  im- 
mediately, and  indeed  in  the  very  process  of  execution.  To 
allow  the  appeal,  was  to  defeat  the  public  interest.  There 
was  no  injury  to  the  respondents  in  executing  the  mandor 
mus.  They  had  no  counter  interest  in  the  work  proposed 
to  be  done  by  the  relator.  If  their  appeal  succeeded,  they 
had,  by  the  execution  of  the  mandamus,  lost  nothing.  For 
its  only  effect  was  to  enable  them  to  push  him  out  of  the  of- 
fice, and  possibly  to  say  to  him,  ''pay  us  for  every  search 
and  copy  you  have  made."  Notwithstanding  the  m^anda- 
mus,  these  claims  (if  having  any  legal  foundation,)  then,  and 
even  during  its  execution^  might  have  been  enforced  by  ac- 
tion.   The  motions  are  dismissed. 

Richardson,  J.  Evans,  J.  Frost,  J.  Withers,  J.  and 
Wardlaw,  J.  concurred. 

Motions  reused. 


John  A.  Alston  v.  George  Durant. 

The  payment  of  money  other  than  his  lawful  fees,  exacted  by  the  Sheriff,  eoUm 
qficUy  as  a  condition  of  the  delirery  of  plaintiff's  runaway  slave— A^  not  to 
be  a  Toluntary  payment,  precluding  the  plaintiff  from  contesting;  it  afterwards. 

Where  a  man,  in  amiy  capacity j  avails  himself  of  the  possession  of  another's 
goods,  to  wring  from  that  other  an  unlawful  payment  of  money,  cm  the  condi*- 
tion,  and  the  only  one,  upon  which  the  goods  will  be  restored,  such  pa3rment 
is  not  voluntary  in  the  eye  of  the  law,  and  the  money  may  be  recovered  back* 

Before  Mr.  Justice  Frost,  at  Georgetovm,  Spring  Term^ 

1847. 

A  runaway  slave  of  the  plaintiff  had  been  taken  and  lodged 
in  the  Georgetown  Jail,  and  escaped.  The  defendant,  who 
was  Sheriff  of  that  Districf,  advertised  the  escape,  and  offered 
a  reward  for  the  retaking  of  the  slave — who  was  taken  in 
Horry  District.  The  plaintiff,  having  discovered  that  the 
slave  was  his,  went  to  Georgetown,  and  received  possession 
ftom  the  defendant,  paying  the  amount  of  the  reward  and 
advertisement,  and  expense  of  carrying  the  slave  from  Horry 
District  to  Georgetown.  This  action  was  to  recover  back 
that  sum,  as  money  obtained  by  duress. 

The  slave  had  first  been  taken  and  lodged  in  Georgetown 
Jail  in  August,  1846,  and  was  advertised  as  the  property  of 
33 
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one  in  MissLssippi.  He  escaped,  with  a  white  prisoner,  in 
January  foUowmg.  They  got  out  by  cutting  a  hole  through 
the  roof.  Neither  the  slave  nor  prisoner  was  confined  in  any 
TCxmL  They  had  the  ran^e  of  tne  Jail,  and  were  nol  locked 
up  at  niffht  The  plaintiff  at  first  objected  to  jpBLyiag  the 
ehaiges  for  retaking  the  slave ;  said  it  was  hard  for  him  and 
for  defendant  also ;  complained  of  a  want  of  money ;  offered 
to  give  a  note,  but  nnally  paid  the  disputed  and  other  charges 
of  the  defendant,  and  carried  away  the  slave. 

The  evidence  appeared,  to  the  Presiding  Judge,  suffi- 
cient to  have  charged  the  defendant  with  all  the  expenses  of 
retaking  the  slave,  on  the  ground  that  the  escape  was  through 
his  negligence.  But  the  plaintiff  having  paia  the  expenses, 
with  a  full  knowledge  of  all  the  facts,  he  was  held  to  be  con- 
cluded by  the  voluntary  payment,  and  thereby  to  have  waived 
his  claim  against  the  plaintiff  for  the  negligent  escape.  It 
was  also  held  that  the  expenses,  which  the  plaintiff  sought 
to  recover  back,  were  not  fees  of  office ;  and  that  the  circum- 
stances of  the  case  showed  no  duress. 

The  plaintiff  took  a  non-suit,  and  appealed  fran  the  Cir* 
cuit  decision,  on  the  grounds — 

1st.  That  his  Honor  erred  in  decreeing  that  the  disputed 
charges  of  the  defendant  were  not  his  official  charges^  and 
such  as  were  prohibited  by  the  Act  of  the  Legislature,  limit- 
ing the  fees  of  Sheriffs,  when  by  the  evidence  it  was  slK>wn 
that  they  were  made  under  color  and  cover  of  his  official  ac- 
count, and  part  of  it. 

2d.  That  his  Honor  should  have  decreed  that,  under  the 
peculiar  exigencies  of  the  case,  the  plaintiff  was  constrained, 
by  a  sort  of  duress,  to  pay  the  disputed  items,  and  his  pay- 
ment thereof  did  not  amount  to  such  a  willingness  as  to  ex- 
tinguish his  right  to  recover  the  amount  so  paid. 

3d.  That  by  the  express  words  of  the  Act  of  the  Legisla- 
ture, and  the  general  policy  of  the  law,  the  defendant,  as 
Sheriff,  should  not  have  ^^receivedy"  even  if  the  plaintiff  were 
willing  to  pay  the  charges ;  and  so  receiving,  he  was  bound^ 
under  the  circumstances,  to  restore. 

4th.  That  his  Honor  erred  in  deciding  that  if  the  plaintiff 
paid  the  charges  under  the  impression  that  he  could  recover 
the  money  again,  waiving  the  penalty  fixed  by  the  Act  of 
the  Legislature,  he  had  mistaken  the  law.    Ana 

6th.  That  his  Honor  should  have  decreed,  that  if  the  plain- 
tiff did  pay  the  money  under  the  erroneous  belkf  that  he  coukl 
recover  the  amount  paid,  waiving  the  penalty,  it  was  soch  a 
vU^ake  of  the  law  as  would  entitle  him  to  recov^. 
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R  F.  HuiiTi  far  the  motioii.  The  general  rule  of  low  is^ 
Aat  a  man  cannot  recover  back  what  he  has  voluntarily 
nud  Bui  when,  cohre  offidiy  one  extracts  money,  he  should 
be  c<MDpeUed  to  refund  it.  When  he  does  so  by  fraud,  or  ex* 
tortion,  or  duress — or  in  any  other  way  in  which  ex  cBquo  et 
bono  h'e  should  not  retain  it,  he  should  be  compelled  to  refund 
iLr^Ooddard  v.  Buhw^  1  N.  and  McC.  46 ;  Boors  v.  Wat- 
sonj  1  Mills'  Con.  Rep.  393.  Should  a  pubUc  officer  hold  oa 
to  the  profits  of  his  own  fiiult?  An  action  in  such  case,  lies 
for  money  had  and  received.  If  the  debt  was  Alston's,  Dii- 
rant  had  not  been  requested  to  pay  it,  and  had  no  right  to 
make  himself  Alston's  creditor.  1  Espinasse,  383,  and  6  da 
29,  are  cases  in  which  there  was  a  threat  of  action,  and  a  re- 
fiisal  to  communicate  feu^ts.  The  demand  was  made  in  this 
case,  and  the  receipt  given  by  defendant,  as  Sheriff.  It  was 
paid  unwillixigly  by  the  plaintiSr,  and  amounts  to  duress. 
Sheriffs  are  bound  to  receive  negroes,  as  Sheriffs,  as  public 
officers — and  escapes  are,  prima  faciey  proof  of  negligence. 
In  this  case,  there  was  proof  of  actual  negligence.  Robert- 
son V.  The  OUy  CotmcUy  in  2  Bich.  seems  to  be  against  our 
position;  but  what  is  a  voluntary  payment?  It  must  be 
with  good  wUl,  which  was  not  the  case  here.  It  is  where 
the  officer  takes  more  than  what  he  is  legally  entitled  to, 
that  he  is  liable  under  the  penalty.  Any  excess,  is  the  ex- 
cess meant — any  higher,  or  other  fees. 

Mttnro,  conira.  The  excess  was  received  by  the  Sheriff, 
in  this  case,  in  a  private  capacity.  —  Vide  the  Act  of  1839, 
Hth  Stat.  11,  as  to  fees,  &c.  Excessive  fees  of  the  officers 
are  punishable,  as  the  same  Act  prescribes.  The  act  of  neg- 
ligence was  not  an  official  act  There  was  no  bond  to  he 
resisted — ^no  fraud — ^no  suppression  of  facts ;  nor  was  there 
duress.  If  the  Sheriff  haa  refused  to  deliver  up  the  negro, 
and  had  been  sued  for  it,  no  doubt  he  would  have  suffered. 
Vide  again  the  Act  of  1839,  11th  Stat.  36,  as  to  the  obliga- 
tk>n  of  SherifBs  to  keep  negroes.  There  is  no  difference  be- 
tween this  case  and  that  of  Robertson  v.  7%e  OUy  CoanciL 

Withers,  J.  delivered  the  opinion  of  the  Court 
Upon  the  hearing  of  the  argument  in  this  case,  the  Comt 
was  given  to  understand  that  the  evidence  on  Circuit  exhib- 
ited me  fact  that  the  Sheriff  grew  angry  in  the  course  of  an 
altercation  between  himself  and  the  plaintiff,  touching  the 
items  of  the  account  which  form  the  basis  of  this  action.  It 
would  seem,  also,  that  the  plaintiff  was  resident  in  a  distant 
portion  ei  the  State ;  and  I  think  the  fact  is  sufficiently  appa- 
rent that  he  was  among  strangers,  and  was  required  to  pay 


260  APPEALS  AT  LAW. 

Alston  V.  Durant. 

the  disputed  items  of  the  account  of  Durant  before  his  nefgto 
would  be  delivered  to  him. 

Here,  then,  we  have  a  case  in  which  a  Sheriff  had  posses- 
sion of  a  runaway  slave,  whom,  by  negligence,  he  had  per- 
mitted to  escape  from  Jail,  and  had  incurred  a  considerable 
expenditure  in  his  recapture — and  when  the  owner  applied, 
he  was  required  to  pay,  as  a  condition  precedent  to  lAie  de- 
livery of  his  property,  that  expenditure  which  arose  from  the 
Sheriff's  own  negligence;  and  denying  the  obligation  to  pay, 
yet,  to  regain  his  property,  he  did  so.  Whether  these  facts,  or 
any  of  them,  may  disappear,  or  be  materially  modified  upon  a 
trial  to  be  had,  they  seem,  at  any  rate,  to  be  established  prima 
facie,  and  must  be  assumed,  for  the  present,  as  characterizing 
the  case. 

The  plaintiff  was  non-suited  on  the  Circuit,  and  I  am  to 
inquire  whether  there  be  error  in  that.  The  question  is,  was 
Alston's  payment,  under  the  circumstances  mentioned,  volun« 
tary,  in  the  legal  sense,  and  therefore  covered  by  the  maxim 
volenti  nonfit  injuria  7  It  will  appear  hereafter  that  we  at- 
tach much  consequence  to  the  fact  that  the  party  defendant 
here  was  a  Sheriff,  and,  as  it  appears  to  us,  should  be  regarded 
as  acting  colore  officii,  and  not  virtute  officii,  in  demanding 
and  receiving  a  sum  of  money  to  which  lie  was  not  entitled. 

In  my  opinion,  however,  there  is  both  reason  and  authority 
for  the  principle,  as  applicable  to  persons  in  their  private  indi- 
vidual relations,  that  if  undue  advantage  be  taken  by  one  of 
another's  situation,  the  first  having  property  of  the  last  in 
possession,  which  he  illegally  retains  and  refuses  to  deU'vttr 
unless  a  sum  of  money  be  paid  to  him  to  which  he  has  no 
legal  or  conscientious  right,  this  is  a  fraud,  a  species  of  com- 
pulsion,, and  the  money  ought  to  be  recoverable. 

As  an  illustration,  take  the  case  of  Astley  against  Reyr 
nolds  (Strange,  915).  The  plaintiff  in  that  case  had,  in  the 
month  of  August  pawned  with  the  defendant  certain  goods, 
for  an  advance  ot  £20,  nothing  being  said  in  their  agreement 
about  interest.  In  October  the  plaintiff  applied  to  redeem, 
and  the  defendant  demanded  £10  as  interest.  Plaintiff  ten- 
dered £20,  and  £4  for  interest,  knowing  the  latter  sum  to  be 
beyond  the  legal  rate.  The  defendant,  adhering  to  his  de- 
mand of  £10  for  interest,  and  the  plaintiff,  perceiving  that 
the  payment  of  it  was  the  only  means  of  inducing  the  pawn- 
broker to  restore  his  goods,  paid  the  whole  amount  demanded. 
He  was  allowed  to  recover  back  the  excess  over  the  legal 
sum  payable  for  interest,  upon  the  ground  that  he  had  pai^ 
with  his  money  by  compulsion,  and  it  was  then  thought  that 
the  maxim  volenti  nonfit  injuria  was  applicable  only  where 


APPEALS  AT  LAW.  261 

Alston  V,  Durant. 

the  party  had  a  legal  right  of  exercising  his  will.  It  was 
remarked  that  the  party  might  have  had  such  an  immediate 
want  of  his  goods  that  an  action  of  trover  would  by  no  means 
have  served  his  purpose.  However  important  this  consider- 
ation might  be  if  the  action  were  on  the  case  for  damages,  it 
could  in  no  wise  affect  his  right  to  recover  a  specific  sum, 
whereof  he  had  been  spoliated. 

In  Shaw  v.  Woodcock,  (14  Eng.  C.  L.  R.  18,)  assignees  of  a 
bankrupt  had  gained  possession  of  certain  policies  of  insur- 
ance, upon  which  the  bankrupt  had  been  constituted  an  agent 
to  receive  aonuities.  The  plaintiff,  desiring  to  regain  posses- 
sion of  the  policies,  applied  through  his  attorney  to  the  as- 
signees for  that  purpose,  who  refused  to  deliver  them  unless 
they  received  £715  5^.  7d.  which  they  claimed  as  a  lien 
(which  turned  out  to  be  not  rightful,)  for  advances  by  the 
bankrupt  The  attorney  paid  the  sum  demanded,  stoutly 
cfmtenaing  that  it  was  an  unrighteous  demand — the  action 
was  to  recover  the  money  so  paid.  Bailey,  J.  held  as  fol- 
lows: ^'If  a  party  has  in  his  possession  goods  or  other  prop- 
erty belonging  to  another,  and  refuses  to  deliver  such  prop- 
erty to  that  other  unless  the  latter  pays  to  him  a  sum  oi  mo- 
ney which  he  has  no  right  to  receive,  and  the  latter,  in  order 
to  obtain  possession  of  his  property,  pays  that  sum,  the  money 
80  paid  is  a  payment  made  by  compulsion,  and  may  be  recov- 
ered back."  Holoryd,  J.  said :  "Upon  a  question  whether  a 
payment  be  voluntary  or  not,  the  law  is  quite  clear.  If  the 
party  making  the  payment  is  obliged  to  pay,  in  order  to  ob- 
tain possession  of  things  to  which  he  is  entitled,  the  money 
BO  paid  is  not  a  voluntary  but  a  compulsory  payment,  and 
may  be  recovered  back ;  and  if  the  plaintiff  below,  therefore, 
was  compelled  to  make  the  payment  in  order  to  get  the  poli- 
cies of  insurance,  whether  there  was  a  pressing  necessity  or 
not,  he  has  a  right  to  recover  it  back."  It  is  fairly  to  be  in- 
ferred, from  the  circumstances  of  this  case,  that  there  was 
nothing  merely  pretensive  in  the  claim  of  the  assignees,  for 
besides  the  obligation  to  be  diligent  as  trustees,  it  is  very 
probable  that  they  believed  the  claim  to  be  well  founded. 

The  foregoing  were  cases  wherein  the  one  party  sought  to 
regain  possession  of  valuable  property — which,  however,  for 
an  adequate  consideration,  he  had  voluntarily  placed  in  the 
custody  of  another. 

I  find  a  case  of  a  somewhat  different  description,  in  the  9th 
Eng.  C.  L.  R.  p.  232,  Morgan  v.  Palmer,  which  may  throw 
admtional  light  upon  the  position  assumed.  Morgan,  for  re- 
newal of  license  as  a  publican,  paid  to  Palmer,  Mayor  of  Bris- 
td,  4s.  fee.    No  complaint  aj^ars  to  have  been  made — ^no 
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protest — ^for  it  is  probable  all  parties  supposed  the  tiansactmi 
proper.  It  was  decided  that  this  was  not  a  voluntary  pay- 
ment^ and  was  recoverable,  although  it  was  proved  that  until 
the  tune  of  Queen  Anne  the  chief  officers  of  the  corporation 
yrere  two  baUiffs,  who  granted  such  licenses  and  received 
such  fee  as  that  in  question,  and  that  various  charters  had 
confirmed  to  them  all  the  fees  that  had  been  received  bv 
them ;  that  by  statute  of  Anne,  all  fees  nayable  to  the  bailim 
were  made  payable  to  the  Mayor,  ana  the  fee  in  question 
was  proved  to  have  been  regularly  paid  for  66  years.  It 
was  adjudged  that  this  rieht  to  the  fee  was  not  pne  founded 
on  immemorial  usage,  as  licenses  were  not  granted  tUl  the 
time  of  Edward  YL,  and  therefore  that  defendant,  acting  as 
Justice  of  the  Peace,  was  not  entitled  to  the  fee  paid.  That 
the  payment  was  not  voluntary,  so  as  to  preclude  the  plain- 
tiff from  recovering  in  this  action  of  assumpsit.  In  Smithes 
case.  Loft's  Rep.  753,  the  Postmaster  of  Hungerf<Mrd  sent  to 
Smith's  house  a  letter  addressed  to  him,  and  an  extra  penny 
was  demanded,  in  consideration  that  the  letter  had  been  car- 
ried to  the  party's  quarters  (which  demand,  I  infer,  was  usual, 
as  it  seems  most  reasonable^.  Smith  at  first  refused  the  sum 
demanded,  but  not  being  aole  to  get  the  letter  otherwise,  he 
finsdly  paid  it ;  and  was  allowed  to  recover  it  back. 

I  suiall  now  cite  two  cases  fiom  the  New  York  reports, 
which  will  come  quite  as  near  to  the  question  bef<»e  us: 
JE^lw  ei  al.  v.  GUatm,  9  John.  201 ;  Clinim  v.  Strmgy 
lb.  370.  In  the  first,  a  Spanish  ship,  bound  fixna  Havana 
to  London,  arrived  at  New  York  in  distress.  By  order  of 
the  proper  authority  she  was  condemned  as  unseaworthy, 
iand  was  accordingly  sold,  and  bought  by  the  plaintijOk  who 
were  American  citizens.  When  she  had  been  repaired,  and 
was  cleared  by  them  at  the  Custom  House,  for  a  new  voy- 
age on  their  own  account,  light  money,  at  the  rate  of  60 
jCents  per  ton,  was  demanded  by  the  Collector,  and  though 
^resisted  by  the  plainti^,  they  nevertheless  paid  it,  in  c»der 
to  obtaii^  a  clearance.  The  question  was  doubtful  whether, 
under  the  Act  of  Congress,  the  demand  was  lawful  or  not ; 
hot  it  was  adjud^  to  be  iinlawfiil,  and  though  the  Collector 
had.  without  notice  to  the  contrary,  passed  the  mcmey  to  the 
creoit  of  the  Treasurer  in  the  Branch  Bank  of  the  United 
States,  he  was  held  liable  to  refund  it  to  the  plaintiffi  in  an 
action  in  assumpsit  The  case  was  considered  as  oae  of  ex- 
tortion, though  It  is  manifest  that  the  question  of  right  was 
bv  no  means  a  clear  one  under  the  legislation  of  Congress. 
The  point  as  to  whether  the  payment  was  voluntary,  was 
not  noticed  by  the  Court,  for  it  seems  not  to  have  been  con- 
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ceived  by  the  Court  or  by  Baldwin  (for  the  defendant,)  that 
there  was  any  escape  upon  that  ground. 

In  the  second  case,  the  ship  Jane  Barnes  sailed  from  Liver* 
pool,  Dec  2d.  1810.  At  that  time,  the  proclamation  of  the 
President  of  ttie  United  States,  (which  was  a  part  of  the  non- 
intercourse  system  of  that  period,)  dated  Nov.  2d,  1810,  was 
not  known  at  Liverpool.  The  Jane  Barnes  arrived  at  New- 
York  on  18th  Feb.  1811,  and  next  day  ship  and  cargo  were 
seized,  as  violating  the  non-intercourse  Acts :  on  ^Tth  Feb. 
1811,  a  libel  was  filed  against  them  in  the  District  Court  of 
the  United  States.  By  virtue  of  an  Act  of  Congress  of  2d 
March,  1811,  the  ship  and  cargo  were  wholly  released,  so  far 
as  the  Custom  House  authority  was  concerned.  Plaintiff  de* 
manded  delivery  from  the  Marshal,  who  replied  that  he  could 
not  comply  until  certain  fees  of  officers  of  the  District  Court 
(accruing,  as  be  insisted,  from  the  seizure^)  were  paid;  and 
among  others,  a  bill  of  defendant  for  $31,  Clerk's  fees,  which 
the  plaintiff  paid,  and  showed  the  receipt  of  defendant.  For 
him  it  was  contended  that  the  fees  had  in  fact  accrued,  and 
were  legally  payable ;  and  one  would  conclude  the  aretunent 
was  stronger  for  him  on  this  head  than  for  the  defendant,  in 
the  cause  now  before  us.  It  was  contended  that,  at  any  rate, 
ihe  payment  was  voluntary.  And  last  of  all,  protection  was 
sought  under  the  maxim  interest  reiptAlictB  ut  sit  fans  lir 
Hum;  for  it  was  said  the  cause  was  pending  in  the  United 
States  Court,  and  the  defendant  had  redress  against  the  pay- 
ment of  the  demand  in  that  jurisdiction,  where  the  cause  was 
pending.  All  the  grounds  of  defence  were  overruled,  and  as 
respects  the  point  under  consideration,  it  was  announced  as 
follows :  "The  payment  of  the  costs  could  not  be  considered 
a  voluntary  act.  They  were  exacted  by  the  officer  adore 
t^ficUf  as  a  condition  of  the  delivery  of  the  property.  It  would 
lead  to  the  grossest  abuse  to  hold  payment,  under  such  cir* 
comstances,  a  voluntary  payment,  precluding  the  party  frcnn 
contesting  it  afterwards." 

In  this  connection  I  would  refer  also  to  the  case  of  EUioti 
V.  Swartwcut^  10  Peters,  138,  which  I  forbear  to  abstract,  re- 
marking only  that  the  two  cases  from  Johnson,  before  referred 
to,  were  cited  also  by  Justice  Thompson,  and  approved,  as 
lesdng  upon  a  principle  distinguishable  from  that  class  of 
cases  wherein  a  plaintiff  is  estopped,  upon  the  footing  of  vol- 
untary payment.  It  is  to  be  observed,  also,  that  in  the  case 
last  cited,  though  the  plaintiff  paid  the  money  as  duties  which 
he  denied  to  be  due,  in  order  to  get  his  goods,  he  was  allowed 
to  recover  it  back,  though  he  might  have  obtained  them  by 
means  of  a  bond,  with  surety. 
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I  think,  therefore,  there  is  warrant  enough,  upon  authority, 
to  say,  that  where  one  man,  in  any  capacity,  avails  himself 
of  the  possession  of  another's  goods,  to  wring  from  that  other 
an  unlawful  payment  of  money,  as  the  condition,  and  the  only 
one,  upon  which  the  goods  will  be  restored,  such  payment 
shall  not  be  voluntary  in  the  eye  of  the  law.  The  cases 
upon  this  subject  but  re-enforce  sound  reason.  If  one  does 
a  voluntary  act,  he  exercises  his  free  will.  Where  is  his 
freedom  of  will  if  another  unlawfully  presents  to  him  an  al- 
ternative, leaving  him  only  the  choice  of  two  evils,  both  of 
them  unjustly  and  illegally  imposed  upon  him  by  that  other? 
One  has  a  casual  advantage  over  another,  sets  up  a  demand 
which  the  law  condemns,  as  a  condition  upon  which  that 
.other  shall  be  re-invested  with  his  rights — he  presents,  in 
other  words,  against  law  and  against  conscience,  the  horns 
of  a  dilemma,  and  gives  his  adversary  a  perfect  freedom  to 
impale  himself  upon  the  one  or  the  other.  It  does  not  seem 
sensible  to  say  that  the  choice  permitted  to  a  victim  in  such 
case  presents  an  instance  of  volition. 

Many  cases  might  be  supposed  of  a  character  very  likely 
to  occur,  which  would  illustrate  the  proposition  which  I  have 
announced.  Suppose  a  shipwright,  having  completed  a  ves- 
sel for  his  employer,  refused  to  deliver  her  upon  receiving,  or 
tender  being  made  of  all  he  might  be  legally  entitled  to,  and 
the  employer,  yielding  to  a  paramount  consideration  arising 
from  a  contract  of  charter,  complied  with  an  unrighteous  de- 
mand, that  he  might  fulfil  his  own  contract  and  avoid  greater 
loss — could  this  be  less  than  extortion  ?  If  it  would  be  that, 
there  is  no  room  to  doubt  that  money  so  obtained  is  recover- 
able back.  So,  indeed,  Gibbs,  J.  very  well  asserted,  in  Bria- 
bane  v,  Dacres,  5  Taunton,  160. 

Suppose  the  Sheriff  had  officially  collected  the  plaintiff'^ 
money,  and  incurred  expense  in  regaining  it,  upon  a  negli- 
gent loss  of  the  same,  and  required  the  plaintiff  to  reimburse 
the  expenditure,  and  he  had  done  so  to  get  his  money,  would 
not  the  case  be  palpable  1  More  strongly  does  all  that  has 
been  said  apply  where  he  who  effects  such  objects  by  such 
means  as  have  been  set  forth,  is  a  Sheriff,  and  acts,  as  we 
think  the  defendant  in  the  present  case  did,  under  the  guise 
and  sanction  of  his  office.  He  produced  the  items  which  are 
confessedly  claimed  contrary  to  law,  in  a  bill  tendered  in  his 
character  as  Sheriff— in  connection  with  such  as  were  legiti- 
mate— the  vouchers  adduced  to  show  the  expenditure  for 
which  he  claimed  reimbursement,  were  in  his  name  as  She- 
riff, to  wit,  advertisement,  reward,  &c.,  and  the  whole  bill 
was  acknowledged  to  have  been  paid  to  him  as  Sheriff.    To 
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enforce  his  claim,  right  or  wrong,  he  had  possession  officially 
of  the  slave  of  plaintiff,  who  came  from  a  distant  part  of  the 
State  for  his  property,  and  who  made  known  his  want  of 
ready  means  to  meet  the  demand — and  his  note  seems  to 
hare  been  refused  as  a  substitute  for  the  lien  resulting  from 
possession,  at  least  for  legal  claims.    How  can  it  be  said  that 
the  parties  were  on  terms  of  fair  equality?    For  all  essential 
results,  here  was  a  public  officer  acting  as  a  Judge  in  his 
own  case,  with  power  to  enforce  his  judgment,  or  else  to 
drive  the  adverse  pa-ity  to  a  much  greater  sacrifice,  it  may 
be,  and  thus  wresting  from  the  citizen  a  sum  of  money  which 
€x  tBquo  et  bono  he  could  neither  receive  nor  retain.    There 
must  be  a  clear  difference  between  the  case  of  a  public  officer 
withholding,  of  his  own  mere  motion,  the  rights  of  a  private 
person,  and  a  demand  of  one  private  citizen  against  another, 
with  no  power  beyond  the  ordinary  modes  of  legal  proceed- 
ing to  vest  and  enforce  it,  acquiesced  in,  though  nnlawful. 
We  «hall  feel  more  the  force  of  the  distinction  when  we  re- 
member the  duty  of  Judges  to  observe  the  solicitude  mani- 
fested by  our  whole  course  of  legislation  to  withdraw  the 
ancient,  honorable,  and  important  office  of  Sheriff  from  that 
temptation  to  extortion  or  oppression  from  which   it  can 
scarcely  altogether  escape.    The  observation  is  intended  to 
be  a  general  one,  for  we  do  not  feel  impressed  with  the  idea 
that  there  is  any  thing  flagrant  in  the  motives  of  the  present 
defendant.    It  may.  be  worth  while  to  observe  that  we  do 
not  mean  to  trench  upon  the  case  of  Robinson  v.  City  Coun- 
(H,  (2  Rich.  317,)  for  that  case  may  stand  on  its  own  founda- 
tion.   It  might  well  have  presented  a  different  aspect  if  the 
city  officers  had  seized  the  plaintiff's  property,  and  held  the 
same  till  he  redeemed  by  a  bonus  unlawfully  demanded,  and 
therefore  unconscien tiously  received.    In  the  case  itself  an  idea 
is  suggested  to  sustain  it,  to  this  effect:  that  plaintiff,  waiv- 
ing any  contest  of  his  legal  right,  most  voluntarily  purchased, 
at  a  pnce  which  the  defendant,  it  is  true,  had  no  legal  right 
to  enforce,  a  benefit  sought  by  himself— to  wit,  that  his  slaves 
should  be  employed  within  the  city  limits,  himself  residing 
beyond  them.     We  do  not  perceive  that  the  case  referred  to, 
in  principle  or  in  argument,  rules  the  one  before  us. 

Having  forgotten  to  refer,  at  a  more  appropriate  place,  to 
an  English  case,  it  may  be  well  to  do  so  here — Den  v.  Par- 
snns^  3  B.  &  Al.  562.  It  was  an  action  brought  by  the  She- 
riff of  Herefordshire  against  one  Parsons,  an  attorney,  for  the 
sum  of  4  shillings  and  a  penny,  against  which  the  defendant 
claimed  to  set  off  two  and  sixpence,  which  his  clerk  had  paid 
to  the  plaintiff,  on  the  issidng  of  three  warrants,  under  one 
34 
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writ,  against  three  defendants.  The  clerk  paid  it,  on  its  be- 
ing claimed  by  the  plaintiff  as  a  right ;  but  on  mentioning  it 
to  the  defendant  he  disapproved  of  it,  and  said  it  was  an  im- 
position. Hoiroyd,  J.  held  that  the  plaintiff  had  a  right  to 
fourpence  only  mr  each  warrant,  and  he  was  consequently 
non-suited.  On  motion  for  a  new  trial  it  was  urged  that  the 
money  had  been  paid  with  a  full  knowledge  of  the  facts,  and 
therefore  could  not  be  recovered.  It  was  replied  that  the  mo- 
ney had  been  wrongfully  exacted,  under  a  claim  of  right,  and 
it  was  against  good  conscience  that  the  plaintiff  should  retain 
it.    The  rule  was  dischaj^ed. 

The  facts  of  the  case  before  us  are  rather  meagre.  If  it 
should  appear  that  the  defendant  Durant  delivered  the  negro, 
or  offered  to  do  so,  without  making  the  payment  of  the  smn 
in  contest  an  indispensable  pre-requisite,  the  features  of  the 
case  might  be  changed — though  we  shall  conclude  nothing 
on  that  subject. 

We  think  the  plaintiff  should  not  have  been  non-suited, 
and  a  new  trial  is  ordered. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Wardlaw, 
J.  concurred. 

Motion  granted. 


The  State  v,  Thomas  P.  Chandler. 

Although  the  oyereeer  of  a  plantatioa  may,  at  least  in  the  abience  of  the  ownei^ 
give  the  written  permit  required  by  the  Act  of  1817,  bo  as  to  justify  a  strsnger 
in  trading  with  the  slayes  placed  under  his  charge,  yet  he  cannot  Annsel/ legally 
trade  with  them,  without  a  written  permit  so  to  trade,  from  the  owner.  In  Tir- 
tue  of  his  oflice  as  overseer,  he  has  no  legal  right  to  trade  with  the  slaves. 

Before  Mr.  Justice  O'Neall,  at  Charleston,  May  Term,  1847. 

The  defendant  was  indicted  and  convicted  in  three  several 
cases,  for  trading  with  the  slaves  Prince,  Frank,  and  Will- 
iam, the  property  of  Mrs.  Prioleau. 

The  fact  was  most  clearly  proved,  by  Henry  F.  Porcher, 
that  the  defendant,  the  overseer  of  Mrs.  Prioleau,.  having 
charge  of  the  slaves  Prince,  Frank,  and  William,  in  Febru- 
ary, 1846,  in  Charleston  District,  exchanged  with  them  whis- 
key for  their  weekly  allowance  of  com. 

The  1st  sec.  of  the  Act  of  1787,  7th  Stat.  454,  provides  that 
it  shall  be  criminal  for  any  one  to  trade  with  a  slave,  ^'not 
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having  a  permit  so  to  deal,  trade^  or  traffic,  or  sell  any  such 
article,  from  or  under  the  hand  of  his  master,  or  owner,  or 
such  other  person  as  may  have  the  care  or  management  of 
such  slave."  The  Presiding  Judge  thought,  and  so  in- 
structed the  jury,  that  the  defendant,  notwithstanding  he 
was  the  overseer,  was  guilty,  inasmuch  as  his  trading  was 
without  a  ticket  so  to  trade  from  the  master  or  ownar.  As 
overseer,  he  had  no  legal  right  to  trade  with  the  slaves.  As 
to  others,  he  might  be  very  properly  regarded,  under  the  Act, 
as  authorized  to  give  the  ticket  required  by  it. 

The  jury  convicted  the  defendant,  and  he  appealed,  on 
the  grounds — 

1.  That  the  defendant,  as  appeared  clearly  in  proof,  was 
the  overseer  in  exclusive  charge  of  the  negroes,  with  whom 
he  is  alleged  to  have  carried  ou  an  unlawful  traffic,  and  is 
therefore  not  within  the  provision  of  the  Act  of  1817 ;  and 
his  Honor,  it  is  respectfully  submitted,  erred  in  charging  the 
contrary. 

2.  That  the  verdict  was,  in  that  and  other  respgcts,  con- 
trary to  law  and  evidence, 

Yeadon,  for  the  motion.  Under  the  Act  of  1817,  the  over- 
seer is  authorized  to  give  the  permit  required.  He  is  the  per-* 
son  having  the  care  or  management  of  the  slaves.  He  is 
placed  on  the  same  footing  as  the  owner  in  reference  to  all 
acts  of  the  slaves  to  third  persons.  All  the  Acts  on  the 
subject  use  similar  language.  Surely,  then,  if  the  overseer 
can  give  tickets  to  traffic  with  a  stranger,  he  may  traffic 
himself. 

Bailey,  Attorney  General,  contra.  The  owner  cannot 
trade,  as  contemplated  by  the  Act,  with  his  slave,  but  the 
overseer  can.  The  Act  excepts  no  one  but  the  person  who 
trades  with  a  slave  having  a  ticket.  The  overseer  has  not 
the  care  or  management  of  the  slave  in  all  things,  and  there 
is  nothing  in  the  law  investing  him  with  the  right  to  give 
tickets  authorizing  the  slave  to  traffic. 

Richardson,  J.  delivered  the  opinion  of  the  Court 

Can  the  overseer  of  a  plantation,  in  virtue  of  the  authority 
of  his  office,  lawfully  trade  with  the  slaves  placed  under  his 
charge  ?  is  the  question  for  the  Couit. 

That  the  overseer  may,  at  least  in  the  absence  of  the  mas- 
ter, give  the  written  permit  required  by  the  Act  of  1817,  so 
as  to  justify  a  stranger  in  trading  with  the  slave,  may  be  con- 
ceded as  lawful. 

But  can  he  himself  so  trade  with  the  slave,  without  any 
written  pertnit  from  the  owner? 

If  we  are  to  judge  from  the  terms  of  the  Act,  to  wit,  "any 
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one  trading  with  a  slare,  not  having  a  permit  so  to  deal"  0r 
trade,  &c.  the  overseer  is  clearly  liable  to  the  penalty  of  the 
law,  he  having  no  such  permit  from  the  only  person,  the 
owner,  that  could  give  it  to  him.  But  the  proper  legal  ai^it* 
ment  arises  from  the  analogy  between  an  overseer  and  other 
agents. 

The  commission  of  an  agent  is,  not  to  act  for  himself,  nor 
to  take  unlawful  gain.  His  office  is  to  act  between  his  prin- 
cipal and  other  men.  For  suppose  any  clerk  in  a  merchant's 
store  may  give  credit  for  goods  sold,  to  a  third  person,  but 
he  cannot  assume  the  like  credit  to  himself.  The  same  may 
be  said  of  factors  and  salesmen  in  general.  The  permit  to  a 
slave  to  sell  an  article,  is  a  license  to  sell  that  which  is,  legally 
speaking,  the  master's  property.  And  the  overseer,  like  the 
factor,  cannot  sell  to  himself. 

Enlarged  policy  and  prudence,  not  to  say  the  necessity  of 
avoiding  so  great  a  temptation  to  abuse  the  trust,  forbids  it 
to  be  perverted  to  the  mere  personal  and  selfish  purposes  of 
the  trustee.  This  limitation  to  the  powers  of  agents  applies 
to  the  office  of  the  most  general  and  confidential  agents — ^but 
more  especially  to  the  confined  and  mere  ministerial  agency 
^of  a  manager  of  slaves.  There  is  no  reason,  therefore,  that 
*the  overseer  of  a  plantation  shall  be  placed  out  of  the  reach 
of  this  important  distinction,  in  the  authority  of  an  agent, 
when  he  acts  for  himself,  and  when  he  acts  between  his 
principal  and  a  stranger — the  latter  being  the  object  and  the 
former  the  perversion  of  such  a  commission. 

The  Act  of  1817,  and  all  such  Acts,  constitute  a  great  part 
of  our  slave  police — the  prohibition  is  to  restrain  the  exten- 
sive vice  of  receiving  stolen  goods,  under  the  disguise  of  buy- 
ing them  from  negroes.  Accordingly,  the  judicial  construction 
has  ever  been,  to  bring  within  its  provisions  every  instance  of 
Illicit  trading  with  slaves,  in  order  to  advance  the  true  object, 
by  suppressing  the  besetting  mischief  of  this  frequent  vice. 

The  Act  prohibits  all  manner  of  trading  with  slaves,  ex- 
cept under  a  written  permit  of  the  specified  article.  This 
utter  prohibition  is  the  broad  groimd  of  such  decisions. 

The  instance  before  the  Court  is  one  among  the  most  ob- 
noxious to  the  spirit  of  such  laws.  It  was  a  foul  abuse  of 
the  confidence  reposed  in  the  overseer,  and  is  very  like  the 
felonious  embezzling  part  of  a  package  by  a  carrier.  Who 
would  call  the  act  less  than  swuidling? 

Thus  the  spirit  of  the  Act,  and  of  past  adjudications — ^the 
safety  of  the  master  and  the  morals  of  his  slaves,  unite  with 
the  policy  to  hold  such  a  delinquent  overseer  under  the  pen- 
alty of  the  Act. 

Even  were  the  defendant  not  plainly  within  the  usual 
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rules  for  expounding  the  meaning  of  such  Acts,  yet  I  might 
with  reason  say,  that  for  the  character  of  overseers,  for  the 
safety  of  their  employers,  and  for  example's  sake,  let  the  con- 
fidential key-keeper  of  the  corn-house  and  the  barn  be  pun- 
ished when  he  proves  so  delinquent  as  to  sell  whiskey  to  his 
own  flock ;  for  their  weekly  corn  let  him  be  punished,  if  only 
in  ^^  odium  spoliatorisP 

O'Neall,  J.  Evans,  J.  and  Frost,  J.  concurred. 

Wardlaw,  J.  dissenting.  According  to  the  report,  the  de- 
fendant had  charge  of  the  slaves.  All  inquiries,  then,  as  to 
the  ordinary  powers  of  an  overseer,  or  as  to  the  power  con- 
ferred upon  this  defendant,  are  cut  oflF.  Under  our  statute, 
the  person  having  'Hhe  care  and  management"  of  a  slave — 
whether  overseer,  hirer,  borrower,  son  of  the  owner,  friend  or 
agent,  when  it  appears  that  he  had  the  care  and  manage- 
ment, expressed  in  the  report  by  "cAarg*c,"  must  be  held  to 
have  just  the  same  right  to  license  trading  with  the  slave 
which  the  owner  has — and  if  he  can  license  it  in  others,  he 
may  do  it  himself.  If  he  abuses  His  power,  like  other  ,un- 
&ithful  trustees  he  should  be  removed,  but  the  acts  wliich 
the  trust  legalized,  so  long  as  he  held  it,  cannot  be  consid- 
ered unlawtul,  much  less  criminal. 

It  is  a  great  abuse  for  an  overseer  to  corrupt  slaves,  by  sell- 
ing liquor  to  them ;  but  sometimes  it  may  oe  commendable 
for  an  overseer  to  let  the  slaves  confided  to  him  have  liquor, 
and  even  to  stimulate  their  industry  by  afibrding  to  them  this 
gratification  in  exchange  for  what  their  labor  has  produced 
in  the  time  allowed  to  them.  There  may  be  immense  diver- 
sity between  the  cases,  which  would  all  be  cases  of  selling 
liquor  by  an  overseer  to  the  slaves  tinder  him.  It  is  enough 
to  say  that  the  law  (except  in  the  special  cases  of  shop-keep- 
ers, retailers,  and  distillers,)  makes  no  difference  between  n- 
quor  aqd  other  commodities,  and  the  seemingly  minous  na- 
ture of  the  abuse  practiced  by  this  defendant,  does  not  take 
him  out  of  the  pale  of  the  law.  If  he  had  sold  them  arsenic, 
to  be  used  in  poisoning  a  human  creature,  or  abolition  pamph- 
lets, he  would  have  done  worse  than  he  has  done:  but  he 
would  not  then,  however  guilty  un&er  other  laws,  have  come 
any  more  within  the  statute  against  trading  with  slaves  than 
I  think  he  now  does. 

Motion  refused. 
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It  is  no  defence  to  an  action  on  a  bond  or  note,  that  it  is  made  payable  to  a  mar- 
ried woman ;  nor  can  that  objection  prevail  against  a  covenant  made  with  a 
married  woman  by  indenture,  although  it  contain  covenants  on  her  part 

A  bond  or  covenant  to  a  married  woman  will  survive  to  her,  if  it  be  not  assigned 
or  reduced  into  possession  by  the  husband,  during  his  life. 

Before  Mr,  Justice  Frost,  at  Georgetoum,  Spring  Term, 

1847. 

By  indenture,  dated  5th  September,  1835,  the  defendant 
bound  to  Susan  Hawkins  his  slave  Lydia,  then  two  or  three 
years  old,  as  an  apprentice,  for  the  term  of  years.  Susan 
Hawkins  covenanted  to  feed  and  clothe  the  girl,  and  to  teach 
her  to  sew.  Before  the  expiration  of  the  term,  the  defendant 
took  possession  of  the  slave ;  and  this  was  an  action  of  cove- 
nant, on  the  indenture,  to  recover  damages.  Susan  Haw- 
kins, at  the  date  of  the  indenture,  was  the  wife  of Haw- 
kins. After  his  death,  the  plaintiff  married  his  widow.  She 
is  joined  in  the  action. 

The  evidence  was,  that  Lydia  went  into  the  possession  of 
Susan  Hawkins,  and  continued  until  July,  1845,  when  she 
ran  away,  and  was  discovered  by  plaintiffs  in  the  possession 
of  Mrs.  Abrams.  Lydia  was  demanded  by  the  plaintiffs  of 
defendant.  He  said  he  had  possession,  and  had  sold,  or  was 
going  to  sell  her  to  Abrams,  and  claimed  to  exercise  absolute 
property  over  her. 

A  motion  was  made  for  a  non-suit,  on  several  grounds: 
That  the  wife  of  Tuttle  should  not  have  been  joined  in  the 
action ;  that  the  indenturie  was  void,  having  been  made  by  a 
married  woman,  and  defendant  had  no  reciprocal  remedy 
against  her  husband  for  breach  of  her  contract:  or  that,  if 
the  indenture  were  valid,  the  interest  in  it  vested  in  ber  first 
husband,  Hawkins,  jure  ?nariti,  and  in  his  legal  representa- 
tive after  his  death,  who  alone  could  maintain  an  action  on 
the  indenture. 

The  motion  was  refused,  because  the  wife,  being  the  meri- 
torious cause  of  action,  was  properly  joined ;  and  the  defend- 
ant's covenant  in  the  indenture  to  Susan  Hawkins  was  va- 
lid, notwithstanding  her  coverture,  even  though  her  reciprocal 
covenants  were  void ;  but  defendant  was  not  without  remedy, 
because,  on  the  implied  assent  of  the  husband  to  his  wife's 
covenant,  from  the  possession  of  Lydia,  he  might  be  sued  in 
assumpsit  for  the  non-performance  of  the  wife's  agreement, 
contained  in  the  indenture.  And  it  was  further  ruled  that 
the  indenture  to  Susan  Hawkins  was  a  chose  in  action,  and 
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her  husbaud  not  having  assigned,  or  otherwise  constructively 
reduced  the  same  into  possession,  it  survived  to  his  wife,  and 
on  her  marriage  with  Tuttle,  a  right  of  action  accrued  to 
them  jointly,  for  a  breach  of  the  covenants  of  the  defendant^ 
contained  in  the  indenture. 

The  defendant  renewed  his  motion  for  a  non-suit  or  arrest 
of  judgment,  in  the  Court  of  Appeals,  upon  the  following 
grounds : 

1st.  Because  his  Honor  erred  in  deciding  that  the  cove- 
nant sued  upon  was  a  chose  in  action  belonging  to  the  wife, 
to  which  the  marital  rights  of  her  first  husband,  Hawkins, 
had  never  attached ;  that  the  same  survived  to  her  upon  his 
death,  and  that  the  legal  right  to  it  vested  in  the  plaintiff, 
Tultle,  upon  his  intermarriage  with  her. 

2d.  That  as  the  said  Susan  was  a  femrne  covert  at  the 
time  of  the  execution  of  the  said  covenant,  the  same  was  ab- 
solutely void,  inasmuch  as  the  defendant  had  no  remedy  for 
a  breach  of  it,  either  as  against  the  said  Susan  or  either  of 
her  husbands. 

3d.  That  if  the  said  covenant  was  valid  at  the  time  of  its 
execution,  then  the  legal  right  to  it  vested  in  Hawkins,  the 
first  husband  of  the  said  Susan ;  and  after  his  death,  it  then 
vested  in  his  legal  representatives. 

MxjNRo,  for  the  motion,  cited  Boozer  v,  Addison^  2  Rich. 
Eq.  173 ;  3  Stat.  546 ;  Eddings  v.  Brown,  1  Rich.  256 ;  1 
Lee's  N.  P.  653. 

Hunt,  contra. 

Fbost,  J.  delivered  the  opinion  of  the  Court. 

The  only  points  which  have  been  urged  in  the  argument 
are,  that  the  defendant's  covenant  is  void,  because  made  to  a 
married  woman ;  and  if  not  void,  that  the  interest  in  the  cove- 
nant vested  in  Hawkins,  the  first  husband  of  Mrs.  Tuttle, 
jure  maritij  and  the  action  should  have  been  brought  by  his 
legal  representative. 

It  is  no  defence  to  an  action  on  a  bond  or  note,  that  it  is 
made  payable  to  a  married  woman,  nor  can  that  objection 
prevail  against  a  covenant  to  pay  money  or  to  do  any  other 
act.  But  in  this  case  it  is  said  the  defendant's  covenant  is 
void,  because  the  indenture  contains  reciprocal  covenants  by 
Mrs.  Hawkins,  for  the  breach  of  which  the  defendant  could 
have  no  action.  If  this  were  a  parol  agreement,  in  which 
the  mutual  promises  of  the  parties  formed  the  consideration, 
to  an  action  on  the  agreement,  by  Hawkins  and  wife,  it  might 
be  objected  that  the  agreement  was  void  for  want  of  consider- 
ation. But  the  deed  imports  a  consideration,  and  the  verdict 
shows  that  the  plaintiffs  have,  in  fact,  kept  the  wife's  cove- 
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nant.  If  they  had  not,  the  jury  might  have  given  to  the  de- 
fendant the  benefit  of  the  plaintiffs'  covenant,  by  finding  a 
verdict  for  him.  The  defence  has  no  merit  that  the  defend- 
ant may  break  his  covenant,  not  because  the  plaintiff  and  his 
wife  have  not  kept  their  covenant,  but  because  if  hereafter 
they  should  neglect  or  refuse  to  do  so,  the  defendant  would 
have  no  action.  This  conclusion  is  not  altogether  true,  for 
there  may  be  a  remedy  against  the  husband,  on  the  covenant 
of  his  wife,  if  he  has  received  benefit  from  the  covenant,  as 
in  the  case  of  White  v.  Cuyler,  6  Term  R.  176.  A  married 
woman,  without  any  authority  from  her  husband,  engaged  a 
servant,  and  agreed  by  deed  to  pay  her  so  much  a  year.  It 
was  held  the  wife's  deed  was  void,  but  as  the  servant  had 
performed  the  stipulated  services,  the  husband  was  liable,  in 
assumpsit;  and  the  deed  was  admitted  in  evidence  of  the 
contract.  No  case  has  been  shown  to  support  the  position 
that  a  covenant  made  to  a  married  woman,  by  indenture,  is 
void,  if  it  contain  covenants  on  her  part.  Disability  is  a  per- 
sonal defence.  The  infancv  of  the  plaintiff  is  no  defence  to 
an  action  on  a  contract  made  with  the  infant.  In  Piatt  on 
Covenants,  113,  the  case  of  Famham  v.  Atkins^  1  Sid.  446, 
is  stated  to  have  decided  that,  notwithstanding  an  action  will 
not  lie  against  an  infant  apprentice,  yet  it  may  be  maintained 
against  the  master  or  mistress,  on  the  covenant  entered  into 
with  the  infant  apprentice  to  find  meat  and  drink.  Such  an 
indenture  is  not  merely  voidable,  but  void  with  respect  to 
the  infant,  and  cannot  be  distinguished  from  an  inaenture 
with  a  married  woman. 

The  legal  representative  of  Hawkins  cannot  demand  dam- 
ages for  the  breach  complained  of.  A  bond  or  covenant  to 
a  married  woman  will  survive  to  her,  if  it  be  not  assigned  or 
reduced  into  possession  by  the  husband  during  his  life.  The 
agreement  in  the  indenture  is,  that  Rembert  should  give  to 
Mrs.  Hawkins  the  sei-vices  of  the  girl  for  a  certain  time,  in 
consideration  that  Mrs.  Hawkins,  who  was  a  milliner,  should 
teach  the  girl  to  sew.  The  indenture  could  not  have  been 
assignable  by  Hawkins,  for  he  could  not,  without  breaking 
his  wife's  covenant  to  teach  the  girl,  have  sold  or  transferred 
the  girl  to  another,  nor  could  Hawkins,  by  any  act  of  appro- 
priation, have  divested  the  interest  which  his  wife  had  in  the 
services  of  the  girl.  He  could  possess  the  use  of  the  girl 
and  the  profits  of  her  labor  during  his  life  time,  and  that  was 
all  he  could  have.  Besides,  the  breach  complained  of  in  this 
action  occurred  after  Hawkins'  death,  and  his  legal  represent- 
ative cannot  maintain  the  action.    The  motion  is  refused. 

The  whole  Court  concurred. 

Motion  refused. 
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The  Si€Ue  v.  Joseph  Coppenburg. 

On  the  tiial  of  an  indictment  for  leoeiving  stolen  goods,  the  principal  felcm  is  a 
competent  witness  on  the  part  of  the  State. 

It  is  not  necessary  that  the  name  of  the  defendant,  or  any  other  person  mentioned 
in  an  indictment,  should  be  constantly  repeated;  when  once  mentioned  in  full, 
it  may  oe  abbreviated  when  it  occurs  again  in  the  same  count  or  sentence,  with 
a  reference  to  the  first  statement  of  it,  by  the  words  "said"  or  "aforesaid." 

In  an  indictment  for  receiving  stolen  goods,  it  is  not  necessary  to  state  the  name 
of  the  principal  felon;  and,  if  stated,  it  is  not  necessary  that  it  should  be  proved. 

Where  an  indictment  contains  matter  unnecessary  to  the  description  of  the  of- 
fence, it  may  be  rejected. 

The  misdemeanor  of  receiving  stolen  goods  is  not  merged  in  the  offenoe  of  being 
accessory  before  the  fact  of  the  larceny.  The  less  is  merged  in  the  greater  of- 
fence only  when  they  result  from  the  same  act,  or  continuing  transaction. 

Before  Mr.  Justice  Fkost,  at  Charleston^  October  Term,  1847. 

The  indictment  charged  the  defendant  with  receiving  from 
George  W.  Faxtoa  various  drugs,  paints,  and  other  articles, 
stolen  from  Haviland,  Harral  &  Alien.  The  articles,  charged 
to  have  been  stolen,  were  found  in  the  house  occupied  by  the 
defendant,  as  a  grocery,  concealed  in  various  places.  They 
were  sufficiently  identified  as  the  property  of  Haviland  &  Co. 

George  W.  Faxton  was  offered  as  a  witness  for  the  State, 
and  objected  to,  but  admitted.  He  testified  that  he  had  been 
employed  by  Haviland  &  Co.  in  their  store,  and  had  stolen 
the  articles  found  on  the  premises  of  the  defendant,  and  had 
sold  them  to  him ;  and  that  he  had  been  instigated  and  en- 
couraged to  steal  them  by  the  defendant,  who  had  promised 
to  buy  whatever  he  might  steal. 

In  reply  to  the  argument  of  defendant's  counsel  against  the 
competency  of  Faxton,  it  was  said,  that  if  a  prisoner  made  a 
voluntary  confession,  and  was  used  by  the  State  as  a  witness 
against  his  accomplices,  he  did  not  thereby  acquire  a  legal 
exemption  from  prosecution,  though  it  was  usual  not  to  prose- 
cute him ;  but  the  jury  were  cautioned  that  the  witness  did, 
no  doubt,  testify  under  a  confidence  of  immunity,  which 
should  subject  his  testimony  to  as  much  suspicion  as  if  he 
had  received  an  assurance  to  that  effect. 

In  the  indictment  an  alteration  had  been  made  in  the  name 
of  Faxton,  which  gave  rise  to  a  question  whether  it  was  writ- 
ten Faxton  or  Paxton ;  which  it  was  submitted  to  the  jury  to 
decide,  by  inspection.  At  the  same  time  they  were  instructed 
that,  if  the  name  was  written  Paxton,  this  error  should  not 
prevent  a  conviction,  because  the  offence  was  described  with 
the  certainty  required  by  law,  when  the  name  of  the  defend- 
35 
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ant  and  of  the  owner  of  the  goods,  and  the  description  of  the 
articles  alleged  to  have  been  stolen,  were  correctly  set  out  in 
the  indictment ;  and  that  the  name  of  the  party,  trom  whom 
the  goods  were  received,  was  a  superfluous  description,  which 
'it  was  not  necessary  to  prove.  In  a  part  of  the  indictment, 
subsequent  to  that  in  which  the  name  of  George  W.  Faxton 
was  first  mentioned,  he  was  again  referred  to  as  'Uhe  afore- 
said George  Faxton."  but  the  W.  was  not  interlined.  The 
jury  were  instructea  that  the  reference  to  the  first  statement 
of  the  name  supplied  the  omission  of  the  W.  and  obviated 
the  objection. 

The  jury  were  further  instructed  that,  at  common  law,  one 
act  could  not  constitute  two  ofiences,  and  a  misdemeanor  was 
merged  in  a  felony,  but  that  a  different  rule  prevailed  when 
an  act,  criminal  at  common  law,  \^as  made  an  offence  by 
statute — in  which  case  there  was  no  merger,  and  that  this 
indictment  might  be  sustained. 

The  jury  found  the  defendant  guilty,  and  he  appealed  and 
moved  for  a  new  trial,  on  the  grounds — 

Is^,  That  George  W.  Faxton,  the  principal  felon,  and  there- 
fore an  incompetent  witness,  was  permitted  to  testify  against 
defendant. 

2d,  That  the  indictment  alleged  the  principal  felon  to  have 
been  one  George  W.  Paxton,  an*  the  proof  was,  that  his 
name  was  George  W.  Faxton. 

3d,  That  his  Honor  erred  in  charging  the  jury  that  the 
principal  felon,  who  was  permitted  to  testify,  ait^r  the  decla- 
ration of  the  Attorney  General  in  open  Court,  that  he  neither 
had  been  nor  would  be  prosecuted  for  his  offence,  had  no  le- 
gal immunity  from  prosecution  for  that  offence. 

4th,  That  his  Honor  erred  in  charging  the  jury  that  it  was 
unnecessary  either  to  name  the  principal  felon  in  the  indict- 
ment for  receiving  stolen  goods,  or  to  prove  his  name  as  laid, 
and  that  assuming  the  principal  felon  to  be  styled  George  W. 
Paxton  in  the  indictment,  proof  that  his  real  name  was  George 
W.  Faxton  was  no  material  variance,  and  therefore  no  bar  to 
a  conviction. 

5th,  That  his  Honor  erred  in  charging  the  jury  that  the 
omission  of  the  "W"  in  the  principal  felon's  name  in  one  of 
the  indictments,  was  immaterial. 

6th,  That  the  proof,  if  it  i*.stablished  anything,  showed  that 
the  defendant  instigated,  advised,  counselled,  procured  and 
hired  the  principal  felon  to  steal  the  specific  articles  men- 
tioned in  the  indictment,  for  the  defendant's  benefit,  and  that 
defendant,  if  guilty  at  all,  was  an  accessary  before  the  fiict, 
and. therefore  guilty  of  felony — in  which  case,  the  misde- 
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meanor  was  merged  in  the  felony,  and  he  could  not  be  con- 
victed of  the  minor  offence. 

7th,  That  his  Honor  erred  in  charging  the  jury  that  the 
felony  of  being  an  accessary  before  the  fact,  in  this  case,  be- 
ing so  by  common  law,  and  the  misdemeanor  of  receiving 
stolen  goods  being  a  statutory  offence,  the  latter  was  not 
merged  in  the  former,  but  they  constituted  two  distinct  of- 
fences, and  defendant  might  be  legally  convicted  of  both. 

8th,  That  the  verdict  was,  in  the  foregoing  and  other  re- 
spects, contrary  to  law  and  evidence. 

Brown  d&  Yeadon,  for  the  motion. 
Bailet,  Attorney  General,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  first  ground  of  appeal,  that  the  pnncipal  felon  was 
not  a  competent  witness,  has  not  been  urged.  There  can 
be  no  doubt  of  his  competency. — Haslum^s  Case,  1  Leach, 
418 ;  Walker's  Case,  3  Camp.  264 ;  Roscoe's  Crim.  Ev.  813. 

The  name  of  George  W.  Paxton,  having  been  before  men- 
tioned in  the  count,  he  was  identified  with  sufficient  certainty, 
when  afterwards  referred  to  as  the  said  George  Paxton — it 
is  not  necessary  that  the  name  of  the  defendant,  or  any  other 
person  mentioned  in  the  indictment,  should  be  constantly  re- 
peated. The  name,  when  once  stated  in  full,  may  be  abbre- 
viated when  it  occurs  again  in  the  same  count  or  sentence, 
with  a  reference  to  the  first  statement  of  it,  by  the  words 
"said"  or  "aforesaid."— 1  Chit.  Crim.  Law,  204;  4  How.  St 
Trials,  747. 

The  fourth  ground  presents  the  questions,  whether  it  was 
necessary  to  name  the  principal  felon  in  the  indictment — and 
if  named,  whether  it  was  necessary  to  prove  the  fact,  as 

The  Act  of  1829,  6th  Stat.  393,  provides  that  "any  person 
who  shall  buy  any  such  (stolen)  goods  or  chattels,  or  other 
property,  knowing  them  to  have  been  stolen,"  shall  be  guilty 
of  a  misdemeanor.  By  the  Statute  7  and  8  Geo.  2,  c.  29,  it 
is  made  a  felony  "if  any  person  shall  receive  any  stolen 
goods,"  &c.,  such  person  knowing  the  same  to  have  been 
'^feloniously  stolen  and  taken."  In  the  construction  of  the 
British  statute,  it  has  been  held  not  to  be  necessary  to  state 
in  the  indictment  the  name  of  the  principal  felon.  In  Jervisf 
Case,  6  Car.  and  P.  156,  it  was  objected  to  a  count,  charging 
the  goods  to  have  been  stolen  "by  a  certain  evil  disposed 
person," — that  it  ought  either  to  have  stated  the  name  of  the 
principal,  or  else  that  he  was  unknown.  Tindall,  C.  J.  said 
the  offence  created  by  the  Act  of  Parliament  is,  not  the  re- 
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ceiving  of  stolen  goods  from  any  particular  person,  but  receiv- 
ing them,  knowing  them  to  have  been  stolen.  The  question 
therefore  is,  whether  the  goods  were  stolen — and  whether 
the  prisoner  received  them,  knowing  them  to  be  stolen.  In 
Wheeler^s  Case,  7  Car.  and  P.  170,  a  count  in  the  same  form 
was  held  good.  These  cases  apply  directly  to  our  Act  of 
Assembly,  and  this  Court  adopts  the  construction  established 
by  them. 

It  is  a  question  of  mere  doubt  whether,  if  the  name  of  the 
principal  felon  be  stated,  it  is  necessary  that  it  should  be 
proved.  It  is  a  general  rule  in  pleading,  that  an  immaterial 
averment  may  be  rejected  as  surplusage,  and  need  not  be 
proved ;  but  questions  of  great  nicety  occur  in  the  applica- 
tion of  the  rule.  It  is  sometimes  very  difficult  to  determine 
whether  an  averment  be  material  or  immaterial.  In  Phil- 
lips' Ev.  207,  (8th  ed.)  the  rule  applicable  to  averments  in 
indictments  is  stated  to  be,  that  if  the  averment  may  be  en- 
tirely omitted,  without  affecting  the  charge  against  the  pris- 
oner, and  without  detriment  to  the  indictment,  it  will  be  con- 
sidered as  surplusage,  and.  may  be  disregarded  in  evidence. 
In  Jmes^s  Case,  2  Barn,  and  Ad.  611,  the  mdictment  charged 
that  the  defendant,  a  surgeon,  knowingly,  and  with  inten- 
tion to  deceive,  signed  a  certificate  for  the  admission  of  a 
patient  into  a  Lunatic  Hospital,  without  having  visited  and 
personally  examined  the  patient.  Under  the  statute,  the  of- 
fence  consisted  in  the  act  of  giving  the  certificate,  without  its 
being  given  with  an  intention  to  deceive.  The  jury  nega- 
tived the  intention  to  deceive,  and  found  the  defendant  guilty, 
subject  to  the  opinion  of  the  Court  in  the  case.  Lord  Ten- 
terden  asks,  is  there  any  authority  for  saying  that  if  an  in- 
dictment or  a  statute  contains  matter  unnecessary  to  the  de- 
scription of  the  offence ;  if  it  charges  the  statutable  offence, 
and  something  more,  it  is  therefore  not  maintainable?  All 
the  Judges  agreed  that  the  addition  of  a  circumstance  not  ne- 
cessary to  constitute  the  offence,  might  be  rejected.  In  Ros- 
coe  on  Crim.  Ev.  99,  it  is  said,  when  the  name  of  a  person  or 
place  is  unnecessarily  introduced,  it  need  not  be  proved.  He 
cites  Wardk^s  Case,  2  East's  P.  C.  in  which  the  prisoner  was 
indicted  for  robbing  another  in  a  field,  near  a  highway ;  and 
the  jury  found  he  was  guilty  of  robbing,  but  not  near  the  high- 
way, the  variance  was  held  to  be  immaterial.  In  Pj/r^s  Case, 
2  East's  P.  C,  the  prisoner  was  indicted  for  robbing  Robert 
Ferney,  in  the  dwelling-house  of  Aaron  Wilday ;  but  the  of- 
fence was  not  proved  to  have  been  committed  in  the  house  of 
Aaron  Wilday.  The  copviction  was  held  to  be  proper.  In 
those  cases,  the  place  where  the  robbery  was  committed  was 
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not  a  constituent  of  the  offence,  yet  it  formed  part  of  the  de- 
scription. In  this  case,  the  statement  of  the  name  of  the 
principal  felon  was  unnecessary.  It  might  be  struck  out, 
without  taking  from  the  description  of  the  offence  any  mate- 
rial constituent.  According  to  the  rules  and  cases  cited,  the 
conviction  may  be  supported — though  the  averment  that  the 
goods  were  stolen  by  Paxton,  was  not  proved. 

It  is  argued  that  the  misdemeanor  ot  receiving  the  stolen 
goods  is  merged  in  the  offence  of  being  accessary,  before  the 
met,  to  the  larceny.  The  less  is  merged  in  the  greater  of- 
fence only  when  they  result  from  the  same  act  or  continuiag 
transaction.  Assault  and  battery  are  merged  in  the  felony, 
if  death  ensues.  If  one  enter  a  dwelling-house  in  the  night 
time  and  commit  a  larceny,  the  less  offence  is  merged  in  the 
greater.  But  if  a  larceny  be  committed  in  the  day,  and  a 
burglary  be  committed  in  the  same  house  at  night,  the  of- 
fences are  several  and  distinct.  If  in  this  case  the  evidence 
had  shown  that  the  defendant  was  present  and  aiding  in  the 
larceny,  he  would  have  been  a  principal,  and  could  not  have 
been  indicted  for  receiving  the  stolen  goods. — Dyer^s  Case,  2 
East's  P.  C,  and  AtwelTs  Case,  768.  But  the  offence  of  in- 
stigating Paxton  to  the  commission  of  the  felony,  is  a  distinct 
act  from  that  of  receiving  the  stolen  goods.  The  defendant 
may  have  been  accessary  to  the  larceny,  and  not  have  re- 
ceived the  goods.  The  offence  of  being  accessary  was  com- 
plete as  soon  as,  by  the  least  removal  of  the  goods,  the  lar- 
ceny was  complete.  After  the  larceny  to  which  the  aefendant 
was  accessary  was  consummated,  he  was  guilty  of  another 
criminal  act,  in  buying  the  stolen  goods.  The  two  acts  con- 
stitute distinct  offences,  and  the  misdemeanor  is  not  merged 
in  the  offence  of  being  accessary.    The  motion  is  dismissed. 

O'Neall,  J.  and  Evans,  J.  concurred.  • 

Withers,  J.  absent,  from  mdisposition. 

Wardlaw,'  J.  dissenting.  I  agree  as  to  the  admissibility 
of  Paxton.  I  agree  that,  under  our  statute,  (6  Stat.  393,) 
one  who  buys  or  receives  stolen  goods,  knowing  them  to  be 
stolen,  may  oe  indicted  for  the  misdemeanor  which  is  perpe- 
trated by  the  mere  act  of  receiving,  although  he  may  have 
been  an  accessary  before  the  fact  in  the  felony  which  was 
conunitted  by  the  person  from  whom  he  buys  or  receives. 

I  agree  also  that,  upon  the  indefinite  terms  of  the  statute, 
the  indictment  might  have  been  suj£cient,  without  the  name 
of  the  person  from  whom  the  goods  were  received,  or  the 
name  of  the  person  by  whom  they  were  stolen — although 
no  precedent  of  an  indictment  so  vague  can  be  found :  but 
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the  indictment  here  havine  stated  that  tlie  ffoods  were  stolen 
by  Paxton,  and  that  the  defendant  received  them  from  Pax- 
ton,  and  if  these  allegations  be  struck  out,  there  remaming 
no  distinct  allegation  either  that  the  goods  were  stolen,  or 
that  they  were  received — I  cannot  agree  that  it  was  wholly 
immaterial  whether  the  name  '^Paxton"  was  correct  or  not 

''Where  an  offence  is  stated  in  an  indictment  with  greater 
particularity  than  is  necessary,  imnecessary  allegations  of  de- 
scription of  some  ingredient  in  the  offence,  and  not  merely  of 
circumstances  of  aggravation,  are  material  and  jelevant,  and 
cannot  be  rejected  as  surplusage." 

Here  the  name  occurs  in  the  allegation  that  he  received — 
the  very  gist  of  the  offence.  It  is  supposed  that  the  words 
"of  and  for  Paxton"  may  be  struck  out,  and  a  sufficient  alle- 
gation that  he  received  indefinitely,  will  remain :  but  I  do  not 
understand  that  the  right  of  thus  separating  words  in  a  clause 
of  an  averment,  not  separated  even  by  a  comma,  is  intended 
by  the  rules  which  regulate  rejection  as  surplusage.  Even 
in  civil  pleading  it  is  not  so.  In  Williamson  v.  Allison^  2 
East,  446,  Lawrence,  J.  said,  "If  the  whole  of  an  averment 
raiay  be  struck  out,  without  destroying  the  plaintiff's  ri^ht  of 
action,  it  is  not  necessary  to  prove  it.  But  otherwise,  if  the 
whole  cannot  be  struck  out  without  getting  rid  of  a  part  es- 
sential to  the  cause  of  action — for  then,  though  the  averment 
be  more  particular  than  it  need  have  been,  the  whole  must 
be  proved,  or  the  plaintiff  cannot  recover." 

So  in  Bristan  v,  Wright,  667,  it  was  necessary  to  aver 
that  rent  was  reserved,  but  the  averment  was,  that  rent  was 
reserved  quarterly;  and  it  was  held  that  it  must  be  proved 
as  it  was  laid. 

Richardson,  J.  concurred  in  this  dissent. 

Motion  dismissed. 


The  State  v.  Nicholas,  slave  of  William  Kelly. 

The  peculiar  organization  of  Magistrates'  Courts,  established  by  Tarions  Acts, 
for  the  Parishes  of  St.  Philip  and  St  Michael,  prior  to  the  Magistrate's  Act 
of  1839,  remain  unchanged  by  that  Act,  according  to  the  exception  contained 
therein:  It  is  therefore  requisite  that  two  Magistrates  shall  preside  on  the  trial 
of  a  slsTe,  within  those  Parishes,  for  a  capital  offence. 

The  4th  section  of  the  Act  of  1830,  "for  the  further  regulation  of  Magistrates, 
Ac.  of  the  Parishes  of  St  Philip  and  St  Michael,"  is,  by  necessary  impUca- 
tion,  repealed  by  the  Act  of  1832,  relating  to  the  same  subject— so  that  the 
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Mag;istrale  or  Magiatnles,  who  fonn  pt 

■on  of  color,  may  and  should  consult  fin 

Court,  in  forming  their  judgment. 
Being  clearly  of  opinion  that  the  18th  secti 

ordering,  &c  of  negroes  and  other  slaves 

the  ignorance  of  that  fiict,  on  the  part  of  tl 

to  be  sufficient  ground  for  a  new  trial. 
The  grievous  wowndingf  maiming^  or  bndi 

be  done  with  evil  intent,  and  must  be  mc 

that  '*it  must  inflict  pain,  distress  and  suiTermg." 
In  no  case  does  there  lie,  in  behalf  of  the  State,  an  appeal  finom  an  order  of  a 

Judge,  granting  a  new  trial  on  appeal  firom  the  judgment  of  a  Magistnue'a 

Court,  under  the  Act  of  1833. 

In  the  Magistrat€?8  Court,  Charleston,  1847. 

GRIEVOUSLY  WOUNDING  A  WHITE  PERSON. 

As  the  Court  of  Appeals  confined  itself  chiefly  to  the  ques- 
tions discussed  by  his  Honor^  Judge  Frost,  on  appeal  to  him 
from  the  decision  of  the  Court  of  Magistrates  and  Freehold- 
ers, it  will  be  unnecessary  to  report  the  evidence  taken  on 
the  trial,  or  the  lucid  and  able  charge  of  T.  O.  Elliott,  Esq., 
one  of  the  presiding  Magistrates.  The  following  report,  made 
by  them  on  the  grounds  of  appeal,  will  be  sufficient : 

REPORT  OF  THE  MAGISTRATES. 

The  Court  was  organized  by  each  Judicial  Magistrate  ad- 
ministering to  the  other  the  oath  prescribed  in  the  A.  A.  1839, 
before  the  reading  of  any  charge  against  the  prisoner,  and 
the  same  oath  was  at  the  same  time  administered  by  one  of 
the  Judicial  Magistrates  to  the  Freeholders;  and  no  other 
oath  was  administered  .or  taken  by  either  in  the  prepress  of 
the  cause.  The  question  having  been  raised  by  the  counsel 
for  the  prisoner,  that  the  cases  should  be  tried  together,  and 
objectea  to  on  the  part  of  the  counsel  for  the  State,  the  Court 
ruled  that  they  should  be  tried  separately.  After  the  charge 
of  the  Court,  the  Judicial  Magistrates  and  Freeholders  retired 
together,  and  upon  consultation,  found  the  prisoner  guilty. 
Yfe  are  of  opinion  that  it  was  brought  fully  to  the  notice  of 
the  Freeholders  that  they  possessed  the  power  to  sentence 
the  prisoner  to  a  less  punishment  than  death,  without  any 
special  reference  being  made  to  A.  A.  1761,  or  any  ocher  law. 

G.  W.  COOPER,    Jud.  Mag. 

T.  O.  ELLIOTT,  Jud.  Mag. 
The  Magistrates  were  served  with  the  following  grounds 
of  appeal: 


/ 
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Jl^^ifo.  W.  Cooper  and  Thos.  O.  Elliott,  Esqidres,  Prending  MagiatnOes, 
jfind  John  A.  GHtleb,  Esgrnre^  Ministmtd  Magisbrale  en  said  Trial: 

^       Gentlemen — You  will  please  take  notice  of  the  following 

/      grounds  of  appeal  in  this  case : 

y  1.  That  the  oath  of  organization  on  the  trial  was  improp- 

/  erly  and  irregularly  administered  to  the  Magistrates  and  Pree- 

y  holders,  the  same  having  been  administered  before  it  was  de- 

/^  termined  on  which  indictment  the  prisoner  was  to  be  tried, 

and  no  oath  having  been  administered  to  either  Magistrates 

or  Freeholders  after  the  determination  was  made. 

2.  That  the  Court  was  irregularly  and  improperly  organ- 
ized, having  been  constituted  by  two  Magistrates,  instead  of 
one,  as  prescribed  by  law. 

3.  That  the  verdict  or  finding  of  the  Freeholders  was  ir- 
regular, the  presiding  Magistrates  having  been  permitted  to 
participate  therein,  and  in  the  consultation  and  deliberation 
preliminary  thereto,  contrary  to  law. 

4.  That  the  wounds,  proved  to  have  been  inflicted,  wero 
but  superficial  or  flesh  wounds,  severing  the  scalp  only,  and 
not  injuring  the  skull — attended  with  no  peril  to  life,  nor  fol- 
lowed by  sickness  or  other  evil  consequence,  and  healed  and 
cured  without  medicine,  salve,  or  other  appliance  than  lint  and 
bandstge — and  they  were  therefore  not  "grievous  wounds," 
within  the  meaning  of  the  Act  of  1740,  and  the  capital  con- 
viction of  defendant  for  the  same  is  erroneous,  and  contrary 
to  law. 

5.  That  the  verdict  or  finding  of  the  Magistrates  and  Free- 
holders, was  clearly  against  law  and  evidence. 

YEADON  <fc  MACBETH, 
Attorneys  for  owner  of  Defendant. 

The  -said  Magistrates  are  respectfully  informed  that  the 
appeal  in  this  case  will  be  prosecuted,  and  application  for  a 
new  trial  will  be  made,  under  the  3d  section  of  the  Act  of 
Dec.  19,  1833,  before  one  of  the  Circuit  Law  Judges  of  this 
State,  in  open  Court,  to  be  holden  at  Charleston,  on  the  4th 
Monday  in  October  next ;  and  application  is  hereby  made  to 
the  Magistrates,  who  presided  at  the  said  trial,  for  a  full  re- 
port of  the  case ;  and  the  suspension  of  the  execution  of  the 
sentence  pronounced  against  the  prisoner  is  hereby  demanded, 
until  the  determination  of  the  said  appeal,  according  to  law. 

The  said  Magistrates  are  further  respectfully  informed  that 
a  new  trial  will  be  urged,  on  the  ground — 

That  the  presiding  Magistrates  and  Freeholders,  or  some 
of  them,  were  unaware  of  the  18th  section  of  the  Act  of  1761, 
authorizing  the  Court,  or  a  majority  of  them,  to  mitigate  the 
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panishment  in  this  case,  to  a  penalty  short  of  death ;  and 
that  the  said  humane  provision  of  law  was  not  brought  to 
the  notice  of  the  Court,  either  in  open  session  or  in  conclave. 

I  hereby  certify,  that  on  the  trial  of  the  slave  Nicholas, 
above  mentioned,  I  was  not  aware  of  the  18th  section  of  the 
Act  of  1761,  allowing  the  mitigation  of  the  penalty  in  capital 
cases  against  slaves,  to  something  short  ot  death ;  nor  was 
the  existence  of  such  a  provision  of  the  law  brought  to  my 
notice,  either  in  open  or  secret  session. 

W.  H.  INGLESBY, 
Foreman  of  the  Freeholders. 
Charleston,  Oct.  30,  1847. 


OPINION  OP  JUDGE  FROST. 

A  motion  for  a  new  trial  is  made  in  this  case,  on  various 
grounds. 

The  first  affirms  that  the  Court  was  illegally  organized, 
having  been  constituted  by  two  Magistrates  instead  of  one. 

The  Act  of  1827  appointed  eight  Magistrates  for  the  Par- 
ishes of  St.  Philip  and  St  Michael,  and  directed  that  ^'  all 
persons  of  color,  who  may  hereafter  be  liable  to  trial  within 
the  said  Parishes,  shall  be  prosecuted  only  before  one  or  more 
of  the  Magistrates"  thereby  appointed.  The  mode  of  pro- 
ceeding in  such  trials  was  regulated  by  the  general  law.  The 
Act  of  1830  provided  that  ^'the  six  Magistrates  appointed  by 
the  Act  of  1827,  for  the  city  of  Charleston,  shall  be  divided 
into  two  judicial  Magistrates  and  four  ministerial  Magis- 
trates— the  former  to  have  the  exclusive  right  of  trying  and 
adjudging  all  small  and  mean  causes  in  the  city."  By  the 
Act  of  1832,  the  two  judicial  Magistrates  ^^  shall  have  exclu- 
sive right  of  presiding  over  all  Courts  in  the  city  of  Charles- 
ton, organized  for  the  trial  of  slaves  and  other  persons  of  color, 
chaurged  with  the  offences  punishable  by  law ;  and,  in  such 
cases,  where  the  offence  calls  for  two  Justices  to  sit  on  the 
Court,  as  is  the  case  in  some  instances,  the  presiding  Magis- 
trate may  call  to  his  assistance  either  the  other  judicial  or  a 
ministerial  Magistrate."  At  the  time  this  Act  was  passed, 
the  Act  of  1740  was  operative,  which  required  two  Justices 
to  try  and  adjudge  charges  of  capital  offences,  and  one  to  try 
offences  less  than  capital.  But  by  the  Act  of  1839  the  Act 
of  1740  was  amendea,  so  that  the  Court  is  organized  by  one 
Magistrate  and  Freeholders  in  all  cases,  without  regard  to 
the  degree  of  the  offence.  At  the  same  time  the  Act  of  1839 
provides  ^^  that  nothing  therein  contained  shall  be  construed 
36 
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to  alter,  abrogate  or  interfere  with  the  provisions  of  any  law,^ 
relating  exclusively  to  these  Parishes. 

With  respect  to  the  number  of  Magistrates  who  should 
preside  on  the  trial  of  slaves  and  free  colored  persons,  the 
Act  of  1832  introduced  no  peculiar  regulation  in  these  Par- 
ishes, when  it  directs,  "where  the  oflfence  charged  calls  for 
two  JFustices  to  sit  on  the  Court,  as  is  the  case  in  some  in- 
stances," what  Magistrates  may  preside.  The  general  law 
was  expressly  recognized  as  obligatory,  in  determining  in 
what  cases  one  or  two  Magistrates  should  preside.  The 
Magistrates^  Courts  in  Charleston  are  governed  and  directed 
by  the  general  legislation  in  all  particulars,  in  which  there  i& 
not  a  special  exception,  and  are  subject  to  all  the  changes  and 
amendments  which  may  be  introduced.  The  Act  of  1839, 
requiring  that  the  Courts  for  the  trial  of  slaves  and  free  col- 
ored persons  shall  "be  organized  by  one  Magistrate,"  does  not 
"alter,  abrogate  or  interfere"  with  the  provisions  of  any  law 
relating  exclusively  to  Charleston.  The  Court  for  the  trial 
of  Nicholas  was  not  organized  conformably  to  law,  when 
two  Magistrates  officiated ;  and,  on  this  ground,  a  new  trial 
is  granted. 

I  shall  notice  the  fourth  ground  only  for  the  purpose  of 
expressing  my  concurrence  with  the  opinion  of  Judge  BiJl- 
ler,  delivered  in  the  case  of  Barney,  the  slave  of  Mr.  White. 
The  authority  of  this  decision  has  been  controverted,  on  the 
assumption  that  the  Act  of  1830  was  not  brought  to  view 
and  considered.  But  it  appears  not  to  be  subject  to  that  ex- 
ception. The  Act  of  1830  provides  "that  the  freeholders  and 
slaveholders,  within  these  Parishes,  shall  have  the  exclusive 
power  of  determining,  without  the  intervention  of  the  Magis- 
trate or  Magistrates,  the  question  of  guilty  or  not  guilty,  on 
the  trial  of  any  slave  or  free  colored  person,"  By  the  Act  of 
1832,  it  is  provided  that,  on  a  trial  for  any  capital  offence, 
"the  unanimous  concurrence  of  the  Freeholders,  and  also 
one  of  the  presiding  Magistrates,  shall  be  necessary  to  con- 
viction." The  exclusive  power  of  the  Freeholders  to  deter- 
mine the  question  of  guilty  or  not  guilty,  conferred  by  the 
Act  of  1830,  is  taken  away  by  the  Act  of  1832^  when  the 
concurrence  of  one  of  the  presiding  Magistrates  is  required. 
Under  the  Act  of  1832,  the  question  arises,  in  what  manner 
the  concurrence  may  be  obtained.  By  the  fourth  ground  of 
appeal  in  this  case,  it  is  objected  to  the  verdict  that  it  was 
irregular,  because  the  presiding  Magistrates  had  participated 
with  the  Freeholders  in  their  consultation.  It  was  contended 
in  the  case  of  Barney,  as  in  this,  that  the  concurrence  of  the 
llfagistrates  shpi^ld  be  expressed  without  any  conference  with 
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the  Freeholders,  and  be  an  independent  act.  The  require- 
ment of  the  Magistrate's  concurrence  does  not  import  a  power, 
vested  in  him,  to  control  and  negative  the  act  of  the  Free- 
holders ;  but  more  properly,  that  the  verdict  should  be  ren- 
dered by  the  agreement  and  common  consent  of  alL  If  the 
consultation  of  the  Magistrates  with  the  Freeholders  be  not 
forbidden  by  their  official  character  and  functions,  it  should 
be  allowed,  because  conducive  to  agreement  and  an  intelli- 
gent decision  of  the  case.  Under  the  general  law,  the  Magis- 
trate is  associated  with  the  Freeholders  in  determining  the 
question  of  guilty  or  not  guilty,  and  unites  with  them  in  the 
verdict.  The  construction  of  the  Act  of  1832,  which  sanc- 
tions the  conference  of  the  Magistrates,  for  these  Parishes, 
with  the  Freeholders,  is  recommended  by  its  conformity  to 
the  general  law,  and  supported  by  long  usage^  which  it  would 
be  unadvisable  to  change. 

The  oath  was  administered  agreeably  to  the  Act  of  1839, 
which  admits  the  oath  to  be  administered  to  the  Freeholders, 
as  a  pre-requisite  to  the  organization  of  the  Court,  and,  when 
the  Court  is  thus  organized,  the  Magistrate  shall  state  the  of- 
fence for  which  the  prisoner  is  on  trial,  in  writing. 

The  last  two  questions  have  been  noticed  only  because 
tAey  affect  the  practice  in  organizing  the  Court,  which  it  is 
very  important  should  not  be  disturbed  by  doubts.  On  the 
other  grounds  of  appeal,  it  is  imnecessary  to  express  an  opin- 
ion.   A  new  trial  is  granted. 


His  Honor  was  served  with  the  following  notice  of  appeal : 

THE  STATE  vs.  NICHOLAS,  SLAVE  OP  WM.  KELLY. 

Found  guilty  of  grievously  wounding  a  white  person,  un- 
der A.  A.  1740,  and  sentenced  to  be  hung. 

New  trial  granted  by  his  Honor,  Judge  Frostj  I8th  Novem- 
ber, 1847. 

His  Honor,  Judge  Frost,  will  take  notice  that  a  motion  will 
be  made  before  the  Court  of  Appeals,  at  its  next  session  in 
Charleston,  to  set  aside  the  order  of  a  new  trial  made  in  thid 
case,  on  the  following  ground : 

Because  his  Honor,  Judge  Frost,  erred  in  decidine;  that  a 
Court  of  Mcigistrates  and  Freeholders,  for  the  trial  of  capital 
oflfences  in  the  Parishes  of  St.  Philip  and  St;  Michael,  should 
be  organized  by  one  presiding  Magistrate  only. 

J.  A.  GYLES,  Mn.  Mag. 

November  19, 1847. 

Simons,  for  the  motion.  The  Circuit  Judge  decided  iii 
this  case  as  on  a  motion  for  a  prohibition,  and  not  under  the 
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Act  of  1833.  When  an  inferior  Court  transcend  their  juris- 
diction, their  decision  is  void. — Hill  v.  Robertson,  1  Strob.  1. 
If  there  was  no  judgment,  therefore,  there  cannot  be  an  erro- 
neous one.  The  Act  of  1833  (6  Stat.  489,)  was  intended  as 
an  amendment  of  the  law — it  was  to  enlarge  the  remedy  of 
slaves.  Previously,  prohibition  was  the  remedy,  and  not  ap- 
peal. If,  then,  the  Circuit  Judge  had  decided  a  motion  for 
prohibition,  there  surely  would  be  an  appeal  to  this  Court. 
We  are  therefore  rightfully  before  this  Court.  The  Act  of 
1839  (pages  22  and  23,)  shows  how  the  Court  is  organized : 
Pour  of  the  Freeholders  and  the  Justice  are  sufficient  for 
conviction ;  and  the  32d  section  of  that  Act  disclaims  inter- 
ference with  the  Courts  of  these  Parishes.  The  Act  of  1832 
(6  Stat.  457,)  requires,  in  cases  like  this,  the  concurrence  of 
the  Freeholders,  and  also  one  of  the  two  Magistrates.  This 
Act  is  manifestly  inconsistent  with  the  Act  of  1839,  which, 
if  applicable  here,  would  abrogate  it.  (See  Blum  4*  CMa 
V.  Sharlock,  Man.  R«p.  of  1841,  page  67,  and  Barney,  slave 
of  White,  ads.  The  State.)  The  concurrence  of  the  Free- 
holders, without  the  assent  of  the  Magistrate,  is  sufficient, 
according  to  the  Act  of  1830  (6  Stat  418). 

Whitaker,  contra.  The  verdict  was  wrong.  The  Court 
was  improperly  organized.  The  Act  of  1839  is  a  gene  Ail 
law,  repealing  the  general  law  of  1740,  and  the  Act  of  1832 
made  exceptions  of  St.  Philip  and  St.  Michael.  The  con- 
sultation of  the  Magistrates  with  the  Freeholders,  previous 
to  the  rendition  of  the  verdict,  is  contrary  to  the  Act  of  1830. 
The  Magistrate  has  not  nor  should  have  any  voice  in  the 
question  of  guilt  or  innocence.  The  wounding  in  this  case 
was  not  a  grievous  wounding  under  the  statute.  (See  Parr's 
Medical  Dictionary  for  the  definition  of  the  word  grief,  the 
root  of  the  word  griewms.) 

YfiADON,  same  side.  Does  an  appeal  lie  in  this  case,  £rom 
Judge  Frost's  opinion?  This  is  a  special  jurisdiction,  (the 
Magistrate's,)  and  after  the  appeal  to  the  Circuit  Judge  it 
cannot  be  allowed,  {Carmand  v.  Wall,  1  Bail.  209,)  unless 
authorized  by  Act  of  the  Legislature.  The  Act  of  1833  (6 
Stat.  489,)  is  the  Act  giving  the  right  of  appeal  from  these 
Magistrates'  Courts  to  the  Circuit  Judge,  at  Chambers  or  in 
open  Court,  but  not  to  the  Court  Us^,  The  argument  in 
this  case  on  the  other  side  is,  that  an  appeal  was  in  the  nsr 
ture  of  a  prohibition,  and  so  the  appeal  must  lie.  The  Judge 
can,  however,  order  a  new  trial,  if  he  finds  the  conviction  er- 
roneous, either  as  to  the  law  or  the  facts.  The  Act  of  1740 
(7  Stat.  400,)  was  the  general  law,  until  repealed  by  the  gene- 
ral law  of  1839.  The  Act  of  1827  (6  Stat.  328,)  first  gave  a 
limited  number  of  Magistrates  to  Charleston,  for  the  trial  of 
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criminal  cases.  The  Act  of  1829  (6  Stat.  387,)  and  the  Act 
of  1830  (6  Stat.  418,)  again  made  changes,  by  dividing  the 
Magistrates,  &c.,  and  by  giving  the  decision  to  all  the  Free- 
holders, without  the  intervention  of  the  Magistrate.  The 
Act  of  1831  (7  Stat.  467,)  gave  a  general  right  to  challenge 
Freeholders.  The  Acts  of  1832  and  1833  are  the  last  rela- 
ting to  these  Parishes  exclusively.  Then  comes  the  Act  of 
1839.  Now  is  there  any  thing  to  prevent  the  application  of 
this  Act  to  these  Parishes?  This  is  a  general  law.  See  the 
32d  section  of  the  Act.  This  Act  must  include  Charleston ; 
and  the  Court  was,  therefore,  illegally  constituted.  The  Act 
of  1830  allows  the  Freeholders  to  decide  the  question  of  guilty 
or  not  guilty,  by  themselves — this  was  an  exception  for  these 
Parishes,  and  the  consultation  of  the  Magistrates  with  them 
in  this  case  was  illegal,  and  affords  a  ground  for  a  new  trial. 
The  third  clause  of  the  7th  section  of  the  U.  S.  Constitution 
(1  Stat  173,)  shows  the  meaning  of  the  word  concurrence — 
assenting  to  a  thing,  already  done  by  some  other.  The  Sen- 
ate concurs,  after  the  action  of  the  House. 

Pressly,  for  the  motion.  There  must  be  an  appeal  from 
a  Magistrate's  Court  to  this  tribunal.  If  an  appeal  is  given 
to  the  Circuit  Court  or  Judge,  then  there  is  an  appeal  thence 
to  this  Court,  as  fully  as  if  the  case  had  been  originally  be- 
fore the  Circuit  Court.  (See  the  case  of  Carmand  ir  WalL 
1  Bail.  209.)  The  Act  of  1827  gave  the  appeal  to  the  Re- 
corder,  and  in  Varney  v.  Bosch  (Riley's*  Cases,  264,)  the  Re- 
corder's decision  was  repealed.  If  the  appeal  is  once  allowed, 
the  case  must  go  on,  if  necessary,  to  the  highest  tribunal. 
This  is  surely,  however,  in  the  nature  of  a  prohibition ;  for 
the  Court  below,  if  no  Court  at  all,  must  have  its  decision 
shown  to  be  no  decision — no  trial.  The  sentence  should 
have  been  set  aside,  as  in  The  State  ex  relatione  Mathews  v. 
Towner,  Cheves,  106.  The  Acts  of  1830  and  1832  are  re- 
pugnant,  as  the  first  allows  the  Freeholders  alone  to  decide 
— the  other  requires  the  concurrence  of  one  of  the  Magis- 
trates. Concurrence  does  not  forbid  conference  or  consmta- 
tion.  Consultation  is  necessary  when  the  Magistrates  are  for 
one  verdict,  and  the  Freeholders  for  another.  Now  ought  the 
Court  to  have  been  held  by  one  or  by  two  Magistrates  ?  If  a 
special  Act  provides  for  the  mode  of  proceeding  in  a  particu- 
lar section  of  country,  and  this  Act  refer  to  the  general  law 
and  this  general  law  be  afterwards  repealed,  excepting  this 
special  Act,  the  provisions  of  the  special  Act  surely  remain 
in  full  force.  In  the  case  from  Cheves  106,  this  general  law 
of  the  land  is  recognized  as  being  inapplicable  to  these  Par- 
ishes.   The  Act  of  1839  excepts  all  provisions  as  to  the  spe- 
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cial  tribunal  of  these  Parishes.  The  Act  of  1839,  if  enforced 
here,  will  require  none  but  Freeholders,  when  slaveholders 
are  required — require  one  Magistrate,  when  two  are  allowed, 
and  require  the  consent  of  the  whole  Court,  when  the  con- 
currence of  the  Freeholders  and  one  of  the  Magistrates  is  suf- 
ficient, and  therefore  entirely  repeal  the  special  Act  of  1832. 

The  case  of  The  State  v.  Stark,  1  Strob.  479,  declares  the 
question  of  insanity  to  be  one  of  fact  for  the  jury. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

This  Court  has  carefully  considered  the  various  questions 
that  have  been  presented  in  this  case,  and  will  announce  its 
opinion  upon  most  of  them,  especially  those  about  which  some 
rule  is  needed  for  the  guidance  of  Magistrates  and  Freehold- 
ers, amidst  contradictory  opinions  that  have  been  given.  It . 
will  be  seen  that  the  case  in  hand  might  have  been  disposed 
of  with  less  trouble. 

1.  The  Court  for  the  trial  of  Nicholas  was  properly  oi^^an- 
ized,  it  being  lawful,  indeed  requisite,  that  two  Magistrates 
should  have  been  present  therein.  The  peculiar  system  esr 
tablished  for  these  Parishes  of  St.  Philips  and  St.  Michael, 
(6  Stat.  328,  1827;  418,  1830;  457,  1832;  486,  1833,)  as  it 
existed  prior  to  the  Magistrate's  Act  of  1839,  remained  un- 
changed by  that  Act,  according  to  the  exception  made  in  its 
32d  section.  It  would  be  tedious  to  recite  the  various  sec- 
tions of  Acts  which  have  led  to  this  conclusion,  in  opposition 
to  the  strong  argument  contained  in  the  report  of  the  Circuit 
Judge.  We  will  therefore  give  only  the  results  attained  by 
our  examination  of  them.  The  general  law  then  existing 
concerning  the  trial  of  persons  of  color,  (to  wit,  certain  clauses 
of  the  negro  Act  of  1740,)  which  is  referred  to  by  the  Act  of 
1832,  above  cited,  is  incorporated  with  that  Act,  and  made 
part  of  it,  as  much  so  as  if  the  provisions  of  that  general  law 
had  been  repeated  and  re-enacted  as  part  of  the  peculiar  sys- 
tem which  was  amended  by  the  Act  of  1832.  The  altera- 
tions of  that  general  law  then  made  for  the  peculiar  system^ 
are  inconsistent  with  the  new  general  law  which  was  enacted 
for  the  rest  of  the  State  by  the  Act  of  1839.  For  instances : 
The  Act  of  '32  requires,  in  capital  cases,  the  unanimous  con- 
currence of  the  Freeholders :  the  Act  of  '39  requires  the  con- 
currence of  only  four  out  of  five :  by  the  Act  of  '32,  in  a  case 
not  capital,  a  majority  of  the  Freeholders  with  the  Magistrate, 
or  all  the  Freeholders  without  the  Magistrate,  may  give  judg- 
ment against  the  accused :  by  the  Act  of  '39,  the  Magistrate 
and  at  least  four  Freeholders  must  always  concur,  to  give 
such  judgment.  If,  then,  the  Act  of  '39  be  applied  at  all  to 
the  trial  of  slaves  within  these  Parishes,  it  should  be  applied 
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without  the  modifications  of  '32,  for  they  are  inconsisteDt 
with  it ;  but  this  would  be  a  manifest  interference  with  the 
law  relating  exclusively  to  these  Parishes,  which  is  forbidden 
by  the  exception  aforementioned.  , 

Moreover,  the  Act  of  '39  requires  proceedings  by  the  Magis- 
trate "before  whom  the  complaint  is  made"  inconsistent  with 
the  division  of  duties  in  these  Parishes  between  the  judicial 
and  the  ministerial  Magistrates.  By  the  Act  of  '39,  Free- 
holders are  required :  in  the  Parishes,  by  the  15th  section  of 
the  Act  of  '30,  above  cited,  slaveholders  are  competent,  even 
aldiough  they  should  not  be  Freeholders.  By  the  Act  of  '39, 
five  Freeholders  are  required  in  all  cases :  by  the  5th  section 
of  the  Act  of  '30,  three  Freeholders  or  slaveholders  are  di- 
rected to  sit  in  cases  not  capital. 

The  great  difference  which  might  be  made  in  the  result  of 
the  same  case,  first  where  the  concurrence  of  the  only  Magis- 
trate and  all  the  Freeholders  was  required,  (as  would  be  if 
we  attempted  to  engraft  the  Act  of  '39  upon  the  modifications 
of  '32,)  and  second,  when  only  the  concurrence  of  one  out  of 
two  Magistrates  with  all  the  Freeholders  was  required,  ^s 
certainly  was  the  case  in  the  Parishes  when  the  Act  of  '32 
was  adopted,)  shows  that  it  is  not  unimportant  whether  one 
or  two  Magistrates  form  part  of  the  Court.  In  this  respect 
the  case  before  us  (and  every  case  of  the  trial  of  a  person  of 
color,  in  these  Parishes  or  in  any  other  part  of  the  State,) 
differs  widely  from  the  case  of  Blum  ^  Cobia  v.  Sharlock^ 
(MSS.  Charleston,  Feb.  1841,)  where,  upon  the  investigation 
of  a  prisoner's  right  to  the  benefit  of  the  Prison  Bounds  Act, 
upon  a  trial  before  a  jury,  two  Commissioners  of  Special  Bail 
sat  instead  of  one. 

2.  We  agree  with  the  Circuit  Judge  that  the  4th  section 
of  the  Act  of  '30  is,  by  necessary  implication,  repealed  by  the 
Act  of  '32 :  and  that  in  these  Parishes  (according  to  what  has 
been  the  law  and  the  usage  in  other  parts  of  the  State,)  the 
Magistrate  or  Magistrates  who  form  part  of  a  Court  for  trial 
of  a  person  of  color,  may  and  should  consult  and  confer  freely 
with  the  other  members  of  the  Court,  in  forming  their  judg- 
ment :  and  that  according  to  what,  after  due  conference,  may 
be  ascertained  to  be  the  opinions  of  the  various  members  of 
the  Court,  should  judgment  be  rendered  against  the  accused, 
if  the  concurrence  required  by  law  exist,  or  for  the  accused, 
if  it  do  not  exist.  What  is  by  our  Acts  called,  and  what  we 
here  call  the  judgment  of  a  Court  for  the  trial  of  a  person  of 
color,  is  not  a  conclusion  of  the  law  itself,  following  an  ascer- 
tained state  of  facts,  nor  a  sentence  pronounced  according  to 
the  discretion  of  a  Judge,  after  a  conviction  before  a  jury : 
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but  all  the  members  of  such  a  Court,  in  coming  to  their  judg^ 
ment,  consider  not  only  the  question  of  guilt,  but  if  there  be 
guilt,  the  degree  of  it,  and  the  measure  of  punishment  accord- 
mg  to  the  circumstances.  The  judgment  is  often,  of  neces- 
sity, a  compromise  of  opinions  upon  all  the  questions  submit- 
ted; and  in  forming  it,  it  is  essential  that  those  who  must 
concur  in  rendering  it,  should  be  unrestrained  in  their  con- 
ferences. 

3.  The  foreman  of  the  Freeholders  has  certified  that  the 
18th  section  of  the  Act  of  1751  was  not  brought  to  his  notice 
on  the  trial,  and  he  was  not  aware  of  it :  the  Magistrates  are 
of  opinion  that  the  power  to  mitigate  the  punishment  was 
fully  brought  to  the  notice  of  the  Freeholders,  without  any 
special  reference  to  the  Act  of  1761  or  any  other  law.  This 
opinion  of  the  Magistrates  may  arise  from  their  consciousness 
that  they  themselves  knew  the  law,  and  may  well  consist 
with  what  is  stated  by  the  Freeholder.  In  a  case  like  this, 
where  the  heaviest  of  penalties  was  to  be  imposed  for  an  of- 
fence which  we  cannot  say  came  clearly  within  the  24th  sec- 
tion of  the  Act  of  1740,  it  is  all  important  that  the  extent  of 
the  discretion  which  might  have  been  exercised  over  the  pun- 
ishment should  have  been  fully  understood. 

The  18th  section  of  the  Act  of  1761  was  omitted  by  Judge 
Grimke  (P.  L.  217).  He  published  only  the  14th  section,  say- 
ing that  the  rest  of  the  Act  expired  by  its  limitation;  but  the 
18th  section  was  virtually  revived,  by  a  revival  Act  of  1783. 
Judge  Brevard  (2  Brev.  Dig.  246,)  following  the  public  laws, 
published  only  the  14th  section.  The  remainder  of  the  Act 
of  1761  was  then  hidden  from  pubUc  view  until  the  publica- 
tion of  the  statutes  at  large ;  yet,  although  its  18th  section  is 
the  only  law  which  ever  existed  authorizing  the  mitigation 
of  punishment  in  the  trial  of  slaves  for  ordinary  capital  of- 
fences, somehow  a  pretty  general  practice  has  prevailed  in 
conformity  with  that  section.  Great  doubts  have  however 
prevailed,  whether  the  18th  section  is  of  force ;  and  we  can 
readily  believe  that  it  was  altogether  unknown  to  the  Free- 
holders in  this  case. 

Is  this  18th  section  of  force  ? 

The  Act  of  1740,  "/or  the  better  ordering  and  governing- 
neffroes  and  other  slaves  in  this  Province"  was,  by  its  origi- 
nal terms,  limited  to  three  years  (7th  Stat  417).  In  1761 
(7th  Stat.  420,)  was  passed  ^^An  additional  and  explanatory 
Act  to  an  Act  of  the  Chneral  Assembly  of  this  Promnoe, 
entitled  *  An  Act  for  the  better  ordering  and  governing  na* 
gross  and  other  slaves  in  this  Province^^  and  for  continuing 
such  part  of  the  said  Act  as  is  not  altered  or  amended  by  Mw 
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present  Act  for  the  term  therein  mentioned/'  whereby  the  said 
addition  J I  and  explanatory  Act  itself,  and  "such  part  of  the 
Act  of  1740  as  is  not  altered  or  amended"  thereby,  were  con* 
tinned  for  seven  years.  The  Act  of  1751  contains  various 
substantive  provisions  additional  to  the  system  of  slave  law 
enacted  in  1740 — concerning  riuiaways,  fire-arms,  beating 
of  one  slave  by  another,  poisoning,  negro  doctors,  dealing  in 
rice  or  corn,  lunatic  slaves,  compensation  to  owners  of  slaves 
executed,  and  fines  and  forfeiliues ;  (most  of  which  liave  been 
rendered  unimportant  by  subsequent  legislation.)  Its  14th 
section,  expressly  referring  to  the  17lh  paragraph  of  the  Act 
of  1740,  confirms  the  portion  of  that  paragraph  which  relates 
to  slaves  endeavoring  to  entice  other  slaves  to  run  away,  to 
cases  where  the  intention  shall  be  manifested  by  actual  pre- 
paration of  provisions,  arms,  ice, ;  and  the  18th  section  is  as 
ibllows : 

"And  whereas,  upon  the  trials  of  slaves  in  this  Province, 
it  hath  sometimes  happenjd  that  certain  circumstances  have 
attended  the  facts  upon  such  trials,  as  would  have  induced 
the  Justices  and  Freeholders  to  have  mitigated  the  punish- 
ment, but  being  strictly  bound  by  the  letter  of  the  law,  such 
slaves  have  sulfered  death :  Be  it  therefore  enacted,  by  the 
authority  aforesaid,  that  in  all  and  every  trial  hereafter  for 
any  ofFeifce  committed 'by  any  negro  or  other  slave  against 
the  said  recited  Act  [of  1740]  or  against  the  present  Act,  it 
shall  and  may  b3  lawful  to  and  for  the  Justices  and  Free- 
holders, upon  such  trial,  or  a  majority  of  them,  to  mitigate 
the  punishtnent  to  be  inflicted  upon  the  offender,  in  all  and 
every  case  where  any  favorable  circumstances  shall  appear, 
and  induce  them  to  be  of  opinion  that  such  punishment  ought 
to  be  mitigated;  any  thing  in  the  said  recited  Act,  or  in  this 
present  Act,  to  the  contrary  thereof,  in  any  wise  notwith- 
standing." 

It  will  be  seen  that  the  question  is,  whether  the  18th  sec- 
tion is  not  an  alteration  of  the  Act  of  1740. 

In  1757,  4  Stat.  46—1759,  4  Stat.  97— and  1765,  4  Stat. 
208,  in  a  large  list  of  Acts  which  in  each  of  these  years  were 
continued  for  limited  periods,  are  mentioned  the  Act  of  1740, 
("except  such  parts  thereof  as  are  altered  by  an  Act  of  1754, 
entitled  ^An  Act  to  prevent  the  inveigling,  stealing  and  carry- 
ing  away  negroes  and  other  slaves  in  this  Province,  and  to 
prevent  the  carrying  away  of  schooners  and  pettiavgars  f 
and  also  for  repealing  so  much  of  an  Act  entitled  '  An  Act 
far  the  better  ordering  and  governing  of  negroes  and  other 
slaves  in  this  Province,  as  relates  to  the  time  within  which 
ofenffera  theU  are  apprehended  shall  be  tried;  and  giving 
37 
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the  Justices  and  Freeholders  a  power  to  postpone  the  trial  of 
such  offenders^ — and  by  the  additional  and  explanatory  Act 
of  1751,")  and  also  the  Act  of  1761. 

In  1763,  4  Stat.  294,  and  1775,  4  Stat.  333,  in  lists  of  Acts 
continued,  is  mentioned  the  Act  of  1740,  "except  such  parts 
as  were  repealed,  altered  or  amended  by  the  Act  of  17M,  in 
the  Act  of  1751 :"  but  the  Act  of  1751  is  not  itself  expressly 
included  in  the  lists. 

In  1776,  4  Stat.  348—1777,  4  Stat.  382— in  1779,  4  Stat, 
472,  in  lists  of  continued  Acts,  is  mentioned  the  Act  of  1740, 
^^provided  that  such  parts  and  clauses  of  the  said  last  men- 
tioned Act  be  hereby  excepted  and  not  continued  or  enforced, 
as  are  altered  or  repealed  by  the  Act  of  1754,  or  by  the  ex- 
planatory Act  of  1751." 

In  1782,  4  Stat,  529,  expired  Acts  are  continued  until  the 

next ;  and  in  1783,  4  Stat.  540,  in  a  list  of  various  Acts 

which  are  declared  to  be  of  force  until  repealed,  amended  or 
otherwise  altered  by  the  Legislature,  is  the  Act  of  1740,  "pro- 
vided that  such  parts  and  clauses  of  the  said  Act  be  hereby 
excepted  and  not  continued  or  enforced  as  are  altered  or  re- 
pealed by  the  [Act  of  1754,]  explanatory  Act  to  the  same, 
passed  1751." 

Now  if  the  18th  section  of  the  Act  of  1751  be  any  altera-^ 
tion  of  the  Act  of  1740,  and  by  reason  of  the  alteration  both 
the  alteration  itself  and  the  part  altered  be  excepted  from  re- 
vival and  continuance,  it  follows  that  there  is  no  law  in  the 
State  for  punishing  a  slave  capitally  for  any  of  the  capital  of- 
fences which  are  provided  for  by  the  Act  of  1740,  and  not  by 
any  subsequent  Act — and  such  are  almost  all  the  capital  of- 
fences we  know  of:  for  the  Act  of  1740,  in  case  of  the  con- 
viction of  a  slave  of  any  such  offence,  requires  the  Court  of 
Magistrates  and  P^eeholders  to  pronounce  sentence  of  death 
without  regard  to  circumstances,  just  as  a  Judge  of  the  Cir- 
cuit Court  must  do  after  conviction  of  a  free  white  person  of 
a  capital  offence ;  and  surely  this  is  altered  by  the  Act  of 
1751.  But  if  the  18th  section  aforesaid  be  an  alteration  of 
the  Act  of  1740,  and  we  hold  that  the  Act  of  1740  is  perpetu- 
ated as  it  stood  modified  by  the  alterations  and  repeals  which 
were  contained  in  the  Acts  of  1754  and  1751,  we  have  a  con- 
struction leading  to  a  reasonable  result.  Is  not  then  this  18th 
section  an  alteration  of  the  Act  of  1740?  It  seems  only  ne- 
cessary to  read  it,  to  see  that  it  is;  and  the  same  reasons 
which  induced  former  publicaiions  of  the  14lh  section  of  the 
Act  of  1751,  apply  to  the  18th  section.  Being  then  clearly 
of  opinion  that  the  18th  section  of  the  Act  of  1751  is  of  force, 
we  see  in  the  strong  probability  that  the  power  given  by  it 
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was  not  understood  by  the  Freeholders,  sufficient  reason  for 
approving  the  order  which  has  bet^n  made  for  a  new  trial  in 
this  case,  although  we  do  not  assent  to  the  ground  upon 
which  the  Circuit  Judge  placed  the  order. 

4.  This  Court  has  aciained  no  distinct  conclusion  as  to  the 
meaning  of  the  words  ^Mf  any  slave  shall  grievously  wound, 
maim  or  bruise  auy  white  person,"  as  in  the  24th  section  of 
the  Act  of  1740 :  but  seeing  that  the  offence  pointed  out  is, 
by  the  section,  equivalent  to  three  several  presumptions;  strijc*- 
ing  of  white  persons ;  thai  the  punishment  is  death,  and  thai 
temporary  excitement  may  sometimes  mislead  Magistrates 
and  Freeholders  as  to  the  meaning  of  the  Legislature,  all  the 
members  of  this  Court  agree  that  the  grievous  wounding^ 
maiming  or  bruising^  must  be  done  with  evil  intent,  and  be 
severe :  and  that  the  degree  of  severity  is  not  sufficiently  ex- 
pressed by  saying  that  ^4t  must  inflict  pain,  distress  and  suf- 
fering,*' altliough  it  is  hard  by  many  words  to  attain  the  pre- 
cision which  is  desirable.  Some  of  us  think  that  this  griev- 
ous wounding,  maiming  or  bruising  must  be  such  as  ensues 
from  an  attempt  to  commit  murder  or  other  felony,  and  is 
likely  to  endanger  life. 

5.  This  Court  perceives  that  the  3d  section  of  the  Act  of 
1833,  (6  Stat.  489,)  which  is  the  first  and  only  Act  that  has 
given  an  appeal  from  a  Court  of  Magistrates  and  Freeholders 
held  for  the  trial  of  a  slave,  gives  the  appeal  to  a  Judge,  and 
not  to  a  Court,  and  so  is  like  the  Act  concerning  apprentices, 
which  was  considered  in  the  case  of  Carmand  v.  Wall^  1 
Bail.  209.  But  without  resolving  that  an  appeal  from  a  Judge, 
even  at  Chambers,  must  be  expressly  given,  to  be  entertained, 
we  observe  that  by  the  Act  of  1833  the  appeal  is  to  a  Judge, 
given  only  in  case  of  conviction,  and  that  if  a  new  trial  be 
ordered,  proceedings  ''as  in  case  of  a  new  complaint"  are  di- 
rected, which  contemplate  no  attempt  to  control  the  Judse^ 
It  may  have  been  thought  safe  to  trust  the  discretion  of  a 
Judge :  his  refusal  to  interfere  may  have  been  considered  suf- 
ficient assurance  that  justice  would  be  done  by  execution  of 
the  sentence ;  and  obedience  to  an  order  for  new  trial,  even 
granted  unadvisedly  by  him,  may  have  been  supposed  to  be 
a  less  evil  than  an  attempt  to  reverse  it  by  appeal  to  the  high- 
.est  tribunal.  But  without  determining  whether  or  no  an  ap- 
peal from  the  Judge  shall  be  heard  in  behalf  of  the  accused, 
this  Court  is  of  opinion  that  under  the  terms  of  the  Act  of 
1833,  and  the  uniform  usage  in  the  admiviistration  of  ordi- 
nary criminal  law,  such  appeal  is  nat  given  to  the  State. 

An  appeal  to  this  Court  lies  from  a  Judge's  order  in  case 
•of  prohibition,  and  it  has  been  urged  that  the  Judge,  upon 
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appeal  to  him  from  the  Court  of  Magistrates  and  Freeholders, 
is  bound  to  confine  his  inquiries  to  matters  of  fact,  and  cannot 
interfere  for  any  want  of  jurisdiction,  irregularity  in  the  or- 
ganization of  the  Court,  en  or  in  law,  or  other  matter  which 
might  have  been  the  subject  of  prohibitfon ;  or  that  if  he  does 
so  interfere,  where  prohibition  would  have  lain,  an  appeal 
must  lie  from  his  decision  in  one  form  as  in  the  other.  It 
seems  to  this  Court  that  the  Act  of  1833  intended  to  give  to 
the  Judge  a  supervisory  control  over  the  inferior  tribunal,  by 
an  easy  and  expeditious  proceeding,  and  to  authorize  him, 
whenever,  from  the  record  of  the  proceedings  of  the  inferior 
tribunal,  or  from  proper  affidavits  of  matters  aliunde^  the 
conviction  should  appear  to  him  '*to  have  been  erroneous," 
to  set  aside  what  had  been  done,  and  direct  that  the  prose- 
cution should  begin  anew.  The  technicalities  of  prohibition 
were  avoided  also  whenever  he  saw  a  case  where  the  sen- 
tence of  death,  which  was  pronounced,  ought  not,  in  his  opin- 
ion, whether  for  error  in  law,  or  error  in  lact,  to  be  executed 
upon  the  day  appointed  by  the  inferior  Court,  or  such  other 
day  as  he  may  have  appointed,  under  his  power  to  suspend 
the  execution  until  a  decision  of  the  appeal  should  be  had. 

The  appeal  to  a  Judge  was  a  humane  provision,  which 
has  sometimes  saved  the  iimocent,  and  even  frequently  pre- 
vented the  irregular  or  excessive  punishment  of  the  guilty. 
An  appeal  from  the  Judge  might  have  the  effect  of  prevent- 
ing evil  legislation  to  purposes  of  delay  and  injustice.  It 
would  be  almost  impossible  in  practice  to  exclude  the  appeal 
to  this  Court  in  every  case,  upon  the  allegation  that  some 
ground  proper  for  prohibition  was  involved,  if  it  were  allowed 
in  any :  and  there  seems  no  good  reason  why  the  discretion 
of  a  Judge  (which  at  last  can  only  order  a  new  trial,)  should 
be  less  trusted  in  law  than  in  fact.  Therefore,  without  speak- 
ing of  the  other  side,  we  are  of  opinion  that  in  no  case  does 
there  lie,  in  behalf  of  the  State,  an  appeal  from  an  order  of  a 
Judge  granting  a  new  trial  under  the  Act  of  1833. 

This  Court,  then,  finding  that  the  order  made  by  the  Cir- 
cuit Judge  is  such  as  it  would  have  granted,  although  for 
reasons  different  from  that  he  has  assigned,  is  giatified  to 
perceive  that  under  the  conclusions  which  have  been  at- 
tained, the  order  must  stand.     The  motion  is  dismissed. 

Richardson,  J.  OWeall,  J.  Evans,  J.  and  Frost,  J* 
concurred. 

Withers,  J.  absent. 

Motion  refused. 
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/.  J,  Ferrall,  assignee,  v,  James  Paine. 

The  assignee  of  a  note,  claiming  the  same  under  a  deed  of  assignment,  (good 
under  our  Act  regulating  assignments  of  debtors,)  may  sue  on  it  in  his  own 
name,  styling  himself  assignee. 

Before  the  Recorder,  in  the  City  Court  of  Charleston,  July 
Term,  1847. 

RECORDER'S  REPORT. 

This  was  an  action  of  assumpsit  against  the  defendant,  as 
maker  of  a  promissory  note,  in  the  following  words : 

CuARLRSTON,  March  1st,  1846. 
$131  53.        On  demand,  I  promise  to  pay  to  Martin  Roddy  &  Son,  or  order, 
one  hundred  and  thirty-four  53-100  dollars,  yalue  received. 

(Signed)  JAMES  PAINE. 

The  note  was  without  indorsement.  The  plaintiff  claimed 
to  recover,  as  assignee  of  M.  Roddy  &  Son,  the  payees,  and 
in  his  declaration  alleged  that  M.  Roddy,  the  survivor  of  M. 
Roddy  &  Son,  who  were  co-partners,  and  to  whom  the  note 
had  been  given,  made  an  assignment  of  his  estate  and  effects 
on  the        day  of-  ,  1846,  to  the  plaintiff,  according 

to  the  provisions  of  the  Act  of  Assembly,  in  such  case  made 
and  provided ;  and  among  other  things,  of  the  said  promis- 
sory note,  of  which  the  defendant  had  notice.  A  non-suit 
was  moved  for,  on  the  ground  that  the  note,  being  payable 
to  the  order  of  M.  Roddy  &  Son,  the  plaintiff  could  not  sus- 
tain his  action  on  the  note  against  the  maker,  without  the 
indorsement  or  order  of  the  payees.  As  there  was  no  such 
indorsement,  I  held  the  plaintiff  could  not  sustain  his  action, 
and  granted  the  motion.  Some  statements  were  made  by 
Mr.  Northrop,  the  plaintiff's  attorney,  as  to  the  execution 
and  terms  of  the  assignment  by  M.  Roddy,  the  surviving  co- 
partner of  M.  Roddy  <fc  Son,  the  correctness  of  which  was 
conceded  by  Mr.  Kunhardt,  defendant's  attorney,  and  is  as- 
sumed by  the  Court  in  this  opinion.  The  assignment  ex- 
pressly transfers  to  the  plaintiff  all  debts,  notes,  bills  of  ex- 
change, &c.,  and  is  understood,  for  the  purposes  of  this  case, 
as  including  the  note  now  sued  on.  But  I  think  it  clear,  that 
to  whatever  extent  the  beneficial  interest  in  the  note  in  this 
case,  or  in  the  money  mentioned  in  it,  may  be  regarded  as 
transferred  to  the  plaintiff  by  this  assignment,  the  right  of 
action  at  law  upon  the  note  is  not  conferred  by  or  deducible 
from  that  instrument,  and  that  until  the  order  or  indorsement 
of  the  payees  on  the  note  itself,  the  right  of  action  still  re- 
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mains  in  the  original  payees,  or  in  M.  Roddy  alone,  the  sur- 
viving payee  and  co-pariner.  In  Chitty  on  Bills,  Am.  ed. 
1839,  p.  252,  it  is  said :  "A  bill  payable  to  order  of  a  certain 
person,  or  to  that  person  or  order,  or  to  the  drawer's  order,  is 
transferrable^  in  the  first  instance,  only  by  indorsement;  and 
if  the  beneficial  interest  be  transferred,  but  if  there  has  been 
no  indorsement,  the  action  must  be  brought  in  the  name  of 
the  payee."  It  is  scarcely  necessary  to  refer  to  authority  to 
show  that  the  very  term,  ifidorsement,  seems  to  import  a 
writing  on  the  back  of  the  bill  or  note  itself:  or  that  whe- 
ther in  full  or  in  blank,  (he  signature  or  the  name  of  the 
payee,  placed  there  by  him  or  his  authority,  is  essential  to 
transfer  the  legal  interest,  or  g|ve  a  right  of  action  to  another, 
claiming  by  way  of  transfer  through  or  from  the  payee.  (See 
Chitty  passim,  252,  253.)  There  may  he  some  modification 
of  the  strictness  of  the  rule,  which  is  understood  to  require 
the  indorsement  to  be  in  writing  on  the  back  of  the  bill  or 
note,  as  it  seems  to  have  been  decided  in  16  East.  p.  12,  that 
an  indorsement  made  upon  the  face  of  a  bill  would  be  held 
good ;  and  in  a  later  case,  5  U.  &  C.  234,  that  an  mdorsement 
written  in  pencil,  would  be  sufficient.  So  too  it  would  seem 
that  both  in  France,  and,  according  to  Chitty,  in  England, 
an  indorsement  in  some  cases,  as  for  want  of  room  on  the 
bill  itself,  may  be  made  on  a  paper  annexed  to  the  bill  or 
note,  and  called  an  allonge.  All  this,  however,  does  not  af- 
fect the  plaintiff's  case,  and  is  only  referred  to  as  more  clearly 
showing  what  is  understood  in  law  by  an  indorsement.  Some 
reference  was  made  in  the  argument  to  the  Act  of  1798,  2 
Faust,  214;  but  it  is  clear  this  can  have  no  bearing  on  this 
case.  That  Act  was  passed  to  enable  the  assignees  of  bonds, 
notes  or  bills,  not  payable  to  order,  or  not  negotiable,  to  bring 
suits  in  their  own  names.  The  note  in  this  case  is  payable 
to  order,  and  negotiable,  and  is  neither  included  in  the  terms 
or  spirit  of  the  Act,  nor  within  the  mischief  intended  to  be 
remedied  by  it.  The  Act  of  1828,  in  relation  to  voluntary 
assignments,  (under  which  the  assignment  in  this  case  is  al- 
leged to  have  been  made,)  is  also  referred  to,  but  it  is  not  per- 
ceived that  any  of  the  provisions  of  that  Act  can  affect  the 
rights  or  change  the  position  of  the  parties  in  this  case,  so  far 
as  they  are  involved  in  this  action. 

A  motion  was  made  to  set  aside  the  non-suit,  on  the  ground 
that  the  plaintiff  was  entitled  to  maintain  his  action  on  the 
note  in  evidence,  cw  assignee  of  the  payee. 

Northrop,  for  the  motion. 

KuNHABDT,  contra. 
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O'Neall,  J.  delivered  the  opinion  of  the  Court. 

I  understand,  from  the  Recorder's  report,  that  the  assign- 
ment covered  and  conveyed  to  the  plaintiff  the  note  in  dis- 
pute. There  is  no  doubt,  if  the  assignment  were  under  a 
CJommission  of  Bankruptcy,  or  under  our  Insolvent  Debtors 
or  Prison  Bounds  Acts,  that  the  assignee  could  maintain  the 
action.  Why?  Because,  by  law,  the  whole  interest  is  in 
him.  A  voluntary  assignment  passes  all  the  interest  of  the 
assignor;  and  since  the  Act  regulating  assignments  of  Debt- 
ors, (6  Stat.  365,)  I  think  the  assignee  ought  to  be  regarded 
as  clothed  with  ail  the  powers  of  an  assignee  under  the  In- 
solvent Debtors  or  Prison  Bounds  Act. 

For  such  assignee,  named  and  appointed  by  the  debtor, 
and  accepted  by  the  creditors,  is,  to  all  intents  and  purposes, 
the  same  as  an  assignee  by  operation  of  law.  Taking  this 
view,  the  law  of  indorsement,  on  which  the  Recorder  has 
based  his  judgment,  has  nothing  to  do  with  the  case. 

I  think,  too,  that  inasmuch  as  the  assignment  here  conveys 
the  chose  which  is  assignable  by  one  species  of  assignment, 
indorsement,  so  as  to  enable  the  indorsee  by  the  Statute  of 
Anne  to  sue  on  it  in  his  own  name,  that  it  may  be  very  well 
held,  under  our  Act  of  '98,  (5  Stat.  350,)  that  the  assignee  so 
styling  himself  may  sue  in  his  own  name.  It  is  true  that 
Act  embraces  only  bonds,  notes  or  bills  not  payable  to  order, 
or  bearer,  or  not  negotiable.  The  note  here,  on  the  death  of 
one  of  the  partners,  could  not  be  indorsed  by  the  surviving 
partner,  in  the  name  of  the  firm,  the  payees.  The  note 
might  therefore  be  regarded  by  the  death  of  a  partner  as  de- 
prived of  its  general  mercantile  negotiability,  although  there 
18  no  doubt  the  surviving  partner  might  sue  on  it  and  collect 
it,  and  might  assign  it.  In  this  point  of  view,  for  the  pur- 
poses of  this  case,  it  may  be  regarded  as  not  negotiable,  and 
falling  therefore  under  the  Act  of  '98.  I  however  do  not 
mean  to  say  that  the  survivor  might  not  endorse  the  note, 
and  thus  charge  himself  as  indorser.  That  I  think  is  the 
law,  and  so  far  the  note  may  pass  by  his  writing  of  indorse- 
ment, as  well  as  any  other  mode  of  assignment. 

But  the  ground  on  which  I  mainly  rest  my  judgment,  is, 
that  the  legal  right  is  in  the  plainiiif,  and  as  such,  if  there 
be  nothing  in  the  law  which  prohibits  him  from  suir)g  in  his 
own  name,  that  he  ought  to  be  allowed  to  do  so.  There  is 
nothing,  unquestionably,  in  any  case  or  principle,  which  pre- 
vents the  assignee  of  a  note,  negotiable,  from  suing  on  it  in 
his  own  name. 

Untrammeled  by  precedent,  and  acting  upon  a  cardinal 
principle  of  justice,  that  technical  forms  are  not  to  be  ex- 
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tended  beyond  settled  rules,  to  the  prejudice  of  right,  I  am 
prepared  to  say,  that  the  assignee  of  a  note,  claiming  the 
same  under  a  deed  of  assignment,  (good  under  our  Act  regu- 
lating assignments  of  debtors,)  may  sue  on  it  in  his  own 
name,  styling  himself  assignee. 

The  motion  to  set  aside  the  non-suit  is  granted. 

Richardson,  J.  Evans,  J.  Wardlaw,  J.  and  Frost,  J. 
concurred. 

Withers,  J.  absent,  from  sickness. 
Motion  granted. 


Henry  Goldsmith  et  aL  v.  Joseph  Solomotis  el  al. 

The  fact  of  the  presiding  Judge  having  answered  an  inquiry  of  the  foreman, 
(whicli  he  came  in  to  make,  after  the  jury  had  retired  for  consultation,)  with- 
out  communicating  its  purport  to  the  parties,  or  their  counsel,  affords  no  ground 
for  a  new  tiial. 

All  matters  necessary  to  tlic  proper  administration  of  justice  in  a  Court,  which 
are  unregulated  by  precise  rules,  are  within  the  discretion  of  tlie  Judge. 

Before  Mr.  Justice  O'Neall,  at  Charleston,  May  Term,  1847. 

APPEAL  FROM  THE  ORDINARY,  REFUSING  TO  SET  UP  THE 
SUPPOSED  WILL  OF  GEORGE  LYON,  DECEASED,  ALLEGED 
TO  BE  LOST. 

George  Lyon,  many  years  before  his  death,  and  while  his 
wife  lived  with  him,  made  a  will,  by  which  he  bequeathed 
to  her  all  liis  estate,  and  deposited  it  in  the  Ordinary's  office, 
where  it  still  is.  Afterwards,  she  eloped  from  his  bed  with 
one  Esdra,  and,  as  he  alleged,  robbed  him  of  a  large  amount: 
she  never  afterwards  lived  with  him.  His  sisters  lived  wiih 
him  for  some  time  (say  three  years);  two  years  before  his 
death  they  left  him,  and  returned  to  New  York.  He  com- 
plained of  the  expense  attending  their  residence  with  him, 
and  spoke  unkindly  of  them.  In  November,  1842,  he  made 
another  will,  witnessed  by  John  A.  Gyles,  William  A.  Hayne, 
and  James  W.  May.  A  rough  draft,  supposed  to  be  a  copy, 
and  the  recollection  of  the  witness,  May,  very  nearly  corre- 
sponded, by  which  it  would  seem  the  appellants  were  execu- 
tors. It  contains  a  singular  requisition — to  wit,  that  the  will 
should  be  read  over  to  the  testator  before  he  signs  it.  It  con- 
tains directions  for  a  funeral,  a  grave-stone  or  monument, 
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some  legacies,  (particularly  one  to  a  Jewish  Synagc^e,  as 
Mr.  May  supposed,  at  St.  Thomas,  of  $200,)  the  residue  is 
bequeathed  to  the  appellants  and  their  sisters,  who  aie  no 
relations  of  the  deceased. 

This  will  was  deposited  in  the  Ordinary's  office,  by  Henry 
Goldsmith,  the  16th  April,  1843.  On  the  29th  of  February, 
1844,  George  Lyon  called  and  took  the  said  will  out  of  the 
Ordinary^  office.  On  the  I2th  of  June,  1844,  he  was  mur- 
dered — that  is,  he. was  on  that  morning  found  dead  in  his 
house  on  -East-Bay,  with  his  throat  cut  A  show-case  in 
which  he  kept  his  jewelry  was  rifled^  an  iron  safe  which 
stood  in  the  shop  was  open,  and  such  was  the  trick  of  the 
lock,  that  when  locked,  no  one  of  the  inquest  could  unlock 
it  Every  thing  was  taken  out  of  it,  except  a  tin  box  with- 
out a  lid«  All  the  jewelry,  of  which  the  deceased  had  a  stock, 
was  gone.  He  was  a  watch-maker:  there  were  no  watch- 
books  found  except  au  old  one.  The  appellants  claimed  to 
be  executors  at  the  time  of  the  Coroner's  inquest  No  will 
being  found,  the  Ordinary  took  possession  of  his  effects.  Sub- 
sequently, application  was  made  both  by  the  widow,  and  also 
the  brothers  and  sisters.  The  Ordinary  granted  administra- 
tion to  the  nominee  of  the  widow,  Joseph  Solomons.  Subse- 
quently, the  appellants  propounded  the  will  alleged  to  be  lost, 
the  execution  and  contents  of  which  were  proved,  as  already 
stated.  The  Ordinary  refused  to  set  up  the  will,  on  the  ground 
that  there  was  no  evidence  to  satisfy  him  that  it  had  not  been 
revoked  by  the  testator. 

The  testimony  before  him,  and  before  the  Circuit  Judge, 
as  to  the  existence  of  the  will  at  the  testator's  death,  was  in 
substance  as  follows :  Frederick  Schouboe  proved  a  conver- 
sation with  the  deceased  not  a  month  before  his  death,  in 
which  he  said  his  propeity  was  secure — he  had  given  it  to 
the  appellants  and  their  sisters.  He  said  he  thought  they 
were  his  friends,  though  he  might  be  mistaken.  Thomas 
McMillan  proved  that,  after  the  execution  of  the  will,  the  de- 
ceased said  to  him  he  was  surprised  Joseph  had  gone  to  the 
country  without  calling  to  see  him,  after  what  he  had  done 
for  him.  Andrew  Montgomery  proved  that  there  was  great 
intimacy  and  friendship  between  the  deceased  and  the  Gold- 
smithSy  and  that  he  expressed  little  or  no  regard  for  his  rela- 
tions. That  six  weeks  before  his  death,  on  being  solicited  to 
raovide  for  his  sisters,  he  replied,  ^^umph?^  About  that  time 
he  heard  deceased  ask  Henry  if  the  papers  were  finished. 
Henry  said  they  were  nearly  sa  J.  W.  Cheesborough  proved 
that  he  saw  and  conversed  with  him  in  his  shop  between  1st 
of  March  and  1st  of  May,  1844 ;  deceased  told  him  he  had  a 
will,  and  from  his  gestures,  he  inferred  it  was  in  the  iron  safe. 
38 
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John  Dawson  proved  a  conversation  with  deceased  four 
or  five  years  ago,  at  the  circumcision  of  Sampson's  child,  io 
which  he  said  all  he  had  would  go  to  the  boys  (the  appeU 
lants).  A  week  or  so  before  his  death,  an  awning  had  beea 
put  up  before  his  door ;  the  witness  suggested  to  him  how 
easy  it  would  be  for  a  robber  to  ascend  the  posts,  enter  and 
rob  him.  He  said  there  was  no  danger — his  property  was 
secured.  Angus  Stewart  proved  that  in  May,  before  Lyon's 
death,  the  deceased  spoke  of  his  will.  The  witness  asked 
him  what  he  was  going  to  do  with  his  money :  he  said  he 
had  his  will — he  was  going  to  give  the  Goldsmiths  some- 
thing. Mr.  Ottolengui  proved  that  there  was  no  Synagogue 
in  St.  Thomas ;  there  was  one  in  St.  Domingo. 

Against  the  existence  of  the  will,  the  following  evidence 
was  given  : 

John  S.  Jones  proved  that  he  knew  the  deceased  for  twenty 
years  before  his  death.  That  being  about  to  visit  New  York^ 
on  the  2d  of  June,  1844,  he  called  on  the  deceased,  at  his  own 
shop,  and  turned  his  attention  to  his  sisters.  The  deceased 
told  him  he  had  no  will:  he  said  he  would  not  forget  his  sis- 
ters when  he  came  to  make  his  will :  he  would  visit  them, 
he  said,  in  the  course  of  that  summer.  There  was,  this  wit- 
ness said,  no  misunderstanding  between  the  deceased  and  his- 
sisters :  his  affection  for  them  was,  he  said^  uniform.  In  con- 
versation with  this  witness,  the  deceased  said  he  would  not 
trust  the  Goldsmiths  for  &\  cents.  He  (this  witness)  said  the 
Goldsmiths  had  been  in  the  habit  of  visiting  deceased  freely 
for  about  six  years.  Capt.  Porter  proved  that  he  is  a  man- 
ner ;  commands  the  steamer  Peedee.  He  at  one  time  com- 
manded vessels  running  from  Charleston  to  New  York.  He 
said  he  knew  George  Lyon  since  '36.  He  talked  with  him 
last  of  February  or  1st  ol  March,.  1844.  He  then  commanded 
a  vessel  bound  for  New  York :  he*told  him  he  was  going  to 
New  York :  he  asked  him  if  he  would  like  to  see  his  sisters  1 
He  (Lyon)  said  he  would  see  them  thai  summer.  He  told 
him  either  that  he  had  taJcen,  or  wotuid  take,  his  wUl  out  of 
the  Ordinary* s  o^ce,  and  either  that  he  had  destroyed  it,  or 
that  he  would  destroy  it.  The  next  will,  Lyon  said,  would 
be  in  favor  of  his  sisters. 

In  his  further  examination,  he  stated  that  Lyon  told  him 
he  had  not  treated  his  sisters  well,  on  account  of  the  Gold- 
smiths. They,  (the  Goldsmiths)  Lyon  said,  were  constantly 
telling  him  the  ladies  were  extravagant :  be  could  board  them 
cheaper  at  the  North.  He  spoke  of  the  Goldsmiths,  not  in 
good  consideration — he  said  he  was  Uving  like  a  dog.  He 
aaid  the  Goldsmiths  did  not  care  a  d — ^n  for  him.  hut  bis 
property.    He  said  they  would  come  to  his  house,  drink  his 
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btandy :  if  it  were  not  for  them,  his  sisters  would  be  with 
him  now,  and  he  would  be  comfortable.  On  his  cross-exam- 
ination, he  said  Lyon  said  the  Goldsmiths  only  wanted  his 
property :  they  were  d  d  rascals.    Witness  told  him  he 

had  heard  he  had  made  his  will  in  their  favor.  He  said  yes. 
by  their  inducemenC-^but  he  had  found  out  his  mistake,  and 
that  he  had  taken  or  would  take  his  will  out  of  the  office, 
and  had  destroyed  it,  or  would  destroy  it.  In  November,  '43, 
he  first  heard  Lyon  curse  the  Goldsmiths :  they  were  not  quite 
so  fiimihar  then  as  before. 

This  is  all  the  testimony,  unless  it  be  that  a  letter  of  John 
S.  Jones  was  read  as  part  of  the  evidence  taken  before  the 
Ordinary,  in  which  he  states  what  he  afterwards  testified  to 
on  his  examination,  and  bitterly  denounced  the  Goldsmiths 
4n  reference  to  a  letter  which  one  of  them  (Henry)  had  writ- 
ten to  hi»  (Lyon's)  sisters.  It  may  be  that,  as  is  stated  in  the 
first  ground,  the  appellants  wished  to  give  some  evidence  of 
the  contents  of  the  letter  of  Henry  Goldsmith,  which  was  re- 
fused, both  because  the  letter  itself  was  not  produced,  and  if 
in  possession  of  the  opposite  party  there  was  no  notice  to  pro- 
duce it,  and  also  because  it  was  his  own  declaration :  but  the 
presiding  Judge  had  no  note  of  any  offer  of  such  testimony ! 
'  The  jury  were  instructed  to  inquire — 1st,  As  to  the  execu- 
tion and  contents  of  the  alleged  wilL  The  legal  requisitions 
were  fully  stated  and  explained.  They  were  then  told,  if 
satisfied  as  to  the  execution  and  contents,  to  inquire — 2d, 
Was  it  destroyed  in  his  lifetime,  against  his  will,  or  was  it 
existing  at  his  death,  and  destroyed  then  or  after?  They 
were  told  that  the  fisM^t,  that  the  will  could  not  be  found  at 
the  testator's  death,  raised  a  presumption  of  fact  that  he  had 
himself  revoked  it,  by  destroying  it.  This,  however,  they 
were  told,  was  a  mere  presumption,  which  might  be  rebutted 
by  other  faJcts. 

The  testimony  was  carefully  arrayed  and  placed  before  the 
jury.  They  retired,  and  after  beins  out  a  few  moments,  Mr. 
Brodie,  the  Foreman,  came  in,  and  asked  the  Judge  if  they 
found  against  the  will,  how  they  should  find?  His  Honor 
told  him  how  the  verdict  should  be  found.  To  this  it  is  that 
the  second  ground  of  appeal  refers. 

The  jury  found  against  the  will,  and  the  appellants  ap- 
pealed, on  the  annexed  three  grounds : 

1st  Because  his  Honor  refused  to  permit  the  letters  of 
Henry  Goldsmith,  written  to  the  sisters  and  next  of  kin  of 
the  deceased,  ana  in  possession  of  opposite  counsel,  to  be 
given  in  evidence  on  part  of  plaintiffs,  or  secondary  evidence 
of  their  contents,  if  not  produced,  although  expressly  referred 
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to  in  the  letter  of  John  S.  Jones,  given  in  evidence  by  de- 
fendants. 

2d.  Because,  it  is  respectfully  submitted,  his  Honor  held  a 
conversation  with,  or  made  a  communication  in  Court  to  the 
Foreman  of  the  jury,  after  the  jury  had  retired  for  delibera- 
tion on  the  case,  not  heard  by  and  not  communicated  to  the 
plaintiffs  or  their  counsel. 

3d.  Because  the  evidence  clearly  established  that  the  will 
of  Ly<xi,  in  favor  of  plaintiffs  and  their  sisters,  was  legally 
executed  and  deposited  by  testator  in  an  iron  chest,  which 
was  robbed  simultaneously  with  his  murder,  and  the  verdict 
was  therefore,  and  in  other  respects,  contrary  to  law  and  evi- 
dence. HENRY  GOLDSMITH,  and 

JOS.  H.  GOLDSMITH, 

In  persofu 

Yeadon  appeared  for  the  motion,  and  cited  a  case  from  1 
Pickering,  337,  in  which  a  new  trial,  he  said,  had  been  granted 
on  a  ground  similar  to  the  second  ground  of  appeal  taken  in 
this  case. 

O'Neal!,,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  the  Court  is  entirely  satisfied  with  the  result 
of  the  case  below. 

No  other  comment  would  be  made  on  the  case,  was  it  not 
for  the  second  ground  of  appeal.  That  demands,  however, 
a  word  or  two.  The  impropriety  of  such  a  ground  is  seen 
in  the  fact  that  the  appellants'  learned  counsel  refused  to  sign 
the  grounds  of  appeal.  Still,  if  it  were  to  be  areued  by  attor- 
neys here,  it  ought  to  have  had  the  benefit  of  their  names  as 
a  sanction. 

The  administration  of  justice,  in  a  Courts  necessarily  de- 
mands a  large  share  of  discretion,  unregulated  by  precise 
rules,  from  the  presiding  Judge.  His  choice  to  the  position 
which  he  holds,  his  continuance  in  it,  his  learning,  experi- 
ence, and  impartiality,  are  supposed  to  be  guards  enough 
against  its  improper  exercise. 

The  intercourse  between  the  jury  and  the  bench  is,  in  many 
respects,  very  confidential.  Oiten  the  communications  from 
the  jury  are  of  that  kind  which  ought  not  to  be  conmiunica- 
ted  to  the  bar.  The  case  before  us  is  an  illustration  of  that 
To  have  communicated  the  foreman's  inquiry  would  have 
been  to  announce  the  result  of  the  case  before  the  verdict 
was  published.  This  is  so  irreg;ular  that  it  would  have  fur- 
nished a  much  better  ground  of  appeal  than  that  under  con- 
skleration.  So,  too,  the  foreman  of  the  jury  often  says  to  Uie 
Judge,  "We  are  divided,  ten  to  two:  we  can't  agree,  what 
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are  we  to  do?"  Is  that  to  be  communicated  to  the  counsel? 
Certainly  not. 

There  can  be  but  one  proper  rule  upon  the  subject:  that 
is,  to  trust  all  these  matters  to  the  discretion  of  the  Judge. 
When  it  is  proper  that  the  attention  of  the  bar  should  be 
called  to  the  doubts  of  the  jury,  it  vMl  be  done.  From  the 
first  organization  of  our  judicial  system  we  have  gone  on, 
without  difficulty,  under  this  discretionary  administration. 
The  confidence  of  the  bar  in  the  bench  has  prevented  any 
thing,  in  the  shape  of  suspicion,  from  doubting  the  propriety 
of  the  administration  of  justice  daily  administered  in  their 
presence.  • 

The  case  from  Pickering,  1st  vol.  337,  Sargent  v.  Roberts 
et  €U.y  seems  to  have  given  occasion  to  the  2d  ground.  That 
case  is,  I  think,  of  very  questionable  propriety.  For  even  to 
hold  after  the  jury  is  sent  out,  and  a  constable  sworn  in  chai^ 
of  them,  and  the  Court  is  adjourned  over  to  the  next  day, 
that  the  jury  should  have  no  communication  with  them,  is, 
I  think,  pushing  judicial  coyness  to  the  very  verge  of  mere 
prudery.  Honesty  in  every  thing  goes  upon  the  motto, 
«ihink  no  evil."  Whenever  a  man  begins  to  thmk  that  he 
is  suspected  of  dishonesty,  there  is  great  danger  of  his  being 
dishonest.  In  this  State  we  never  have  pursued  any  such 
practice.  Here  we  have  been  willing  to  leave  it  where  it 
should  be  left — to  the  discretion  of  the  Judge. 

But  that  case  from  Pickering  is  not  at  all  like  this.  There 
the  communication  was  after  adjournment — here  it  was  se- 
dente  curia — there  it  was  a  written  charge.  Here  it  was 
merely  a  direction  as  to  the  form  of  the  verdict  on  which  the 
jury  had  already  agreed.    The  motion  is  dismissed. 

RicHAJinsoN,  J.  Evans,  J.  Wardlaw,  J.  Frost,  J.  and 
Withers,  J.  concurred. 

Motion  refused. 


John  StockfUet  v,  George  Fryer  and  William  Bird. 

Where  an  action  is  founded  on  the  joint  contract  of  sale,  laid  in  the  declaration, 
the  joint  contract  is  essential  to  the  joint  warranty  of  the  sale,  and  requires 
Aiict  proof,  in  whatever  form  of  action  the  plaintiff  may  sue. 

Before  the  Recorder^  in  the  City  Court  of  Charleston,  July 
Term,  1847. 

This  was  an  action  on  the  case.    The  declaration  alleged, 
in  substance,  <4hat  the  defendants  agreed  and  undertook  to 
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sell  to  the  plaintiff  a  certain  canal  boat,  which  they  alleged 
to  be  the  property  of  them,  the  said  defendants,  by  reason  of 
([which^  said  affirmation,  he,  the  said  John  Stockfieet,  was 
induced,  and  did  then  and  there  buy  the  said  canal  bcMit,  of 
the  said  defendants,  for  the  sum  of  $60.  And  the  said  plain- 
tiff in  fact  says,  that  the  said  canal  boat,  at  the  time  of  the 
said  affirmation,  and  the  said  plaintiff's  buying  the  same,  was 
not  the  property  of  the  said  defendants,  but  that  the  said 
canal  boat  was  the  property  of  Thomas  P.  Chandler,  and  of 
right  did  belong  and  appertain  to  the  said  Thos.  P.  Chand- 
ler, (as  they,  the  said  defendants,  well  knew,)  and  that  he, 
^  the  said  Thomas  P.  Chandler,  did,  on  the  27th  of  Jan.  1847, 
at  &c.  take  and  carry  away  the  said  canal  boat,  out  of  and 
from  the  hands  and  possession  of  the  said  John  Stockfieet, 
as  the  property  of  him,  the  said  Thos.  P.  Chandler,  whereby 
the  said  plaintiff  saith  he  is  injured,  and  hath  sustained  dam- 
ages, not  only  by  having  the  said  boat  taken  out  of  his  pos- 
session, but  also  that  he  hath  laid  out  large  amounts  in  repair- 
ing said  boat,  in  the  whole  amounting  to  $250,  to  the  damage 
of  said  plaintiff  $400 ;  and  therefore  he  brings  suit." 

The  testimony  offered  on  the  part  of  the  plaintiff  was  as 
follows.    A  bill  and  receipt,  of  which  the  following  is  a  copy: 

Mr.  JOHN  STOCKPLEET, 

1846.  To  GEORGE  FRYER,         Dr. 

August  17.    To  one  Canal  Boat,  Qying  at  Mr.  Bird's  yard)  850  00 

ReceiTed  payment  (Signed)  GEO,  FRYER, 

W.  BIRD. 

J.  jR.  Cook,  sworn — Says  he  knows  a  canal  boat,  bought 
from  T.  P.  Chandler.  Witness  was  to  give  $250  for  her — 
about  four  or  five  months  ago,  she  was  in  good  repair — she 
was  then  in  his  possession — was  placed  there  by  the  Sheriff^ 
for  safe  keeping — Chandler  gave  no  title. 

Cross-examined — Knows  nothing  of  Bird's  selling  a  boat 
to  plaintiff — cannot  say  the  boat  he  speaks  of  is  the  one  now 
in  controversy.  Witness  delivered  the  boat,  he  was  in  treaty 
for,  to  Chandler  in  person. 

C.  W,  Brant,  sworn — Said  he  was  employed  to  put  re- 
pairs on  a  canal  boat — his  bill  was  $175 ;  the  boat  was  worth 
about  $300. 

W.  W.  Kunhardt,  sworn — Said  he  called  on  Fryer,  and 
informed  him  that  the  boat  sold  by  him  and  Bird  to  Stock- 
fleet,  had  been  taken  away  from  him,  as  the  property  of 
Chandler,  and  witness  required  Fryer  to  make  some  arrange* 
ment.  Fryer  did  not  make  any  definite  reply,  or  propose  any 
arrangement. 

John  H.  WUkening,  sworn — Said  he  showed  the  receipt 
to  Fryer,  and  informed  him  that  the  boat  had  been  sold  by 
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the  Sheriff.  Witness  asked  Fryer  how  he  could  seU  a  boat 
which  did  not  belong  to  him.  Fryer  replied,  he  could  not 
help  it. 

BY  CONSENT, 
WiUiam  Bird,  one  of  the  defendants,  was  examined,  on 
oath.  He  said  he  never  purchased  this  boat  from  Chandler 
— he  behoved  the  boat  to  be  Fryer's — witness  had  no  inter- 
est in  it — witness  never  acquiesced  in  the  boat's  being  taken 
away  from  the  plaintiff.  The  boat  had  been  placed  in  his 
hands  by  Fryer,  for  repair;  that  he  had  put  repairs  upon  her 
to  the  amount  of  $62,  and  his  bill  being  unpaid,  under  Fry- 
er's directions,  and  at  his  request,  he  sold  the  boat  to  plam-  , 
tiff,  and  signed  the  receipt  as  agent  of  Fryer,  and  by  his  au- 
thority. The  purchase  money  was  applied  to  payment  of 
his  bill. 

Here  the  testimony  closed,  and  the  defendant's  counsel 
moved  for  a  non-suit  on  various  grounds,  now  renewed  in 
his  motion  of  appeal.  The  Presiding  Judge  says :  I  re- 
fused the  motion.  Although,  in  my  judgment,  (considering 
the  cause  of  action,  as  set  forth  in  the  declaration,  either /or- 
maUy  as  an  action  on  the  case  for  deceit — or  intormally,  as 
an  action  on  the  warranty  of  title,)  there  was  not  sufficient 
evidence  to  warrant  rf  verdict,  yet  as  there  was  some  evidence 
to  go  to  the  jury,  I  preferred  the  case  should  be  submitted  to 
ihem,  under  proper  instructions  from  the  Court,  as  to  the  law 
and  the  evidence. 

The  case  was  argued  by  the  counsel  to  the  jury,  and  was 
submitted  to  their  decision.  I  instructed  the  jury  that,  regard- 
ing the  present  action  as  one  of  deceit,  it  was  incumbent  on 
the  plaintiff,  when  he  charged  a  joint  sale  by  two  defendants, 
and  a  fraudulent  representation  or  deceit  practiced  by  them 
upon  such  sale,  to  prove  the  joint  sale  as  alleged,  as  a  neces- 
sary preliminary  to  his  right  to  recover.  That,  having  estab- 
lishea  the  joint  sale,  it  was  not  enough,  in  this  form  oftictian, 
to  rely  upon  the  implied  warranty  of  title,  which  the  law  raises 
upon  the  sale  of  iJersonal  property,  or  uix>n  proof  of  an  ex- 
press warranty  of  title,  but  it  was  necessarv  to  go  farther,  and 
show,  by  evidence,  that  the  vender  or  vencfers  knew  that  they 
had  no  title,  and  knowingly  and  intentionally  committed  a 
fraud  in  the  sale,  upon  the  purchaser.  That,  in  this  view  of 
the  case,  it  appeared  to  me,  both  with  regard  to  Mr.  Bird  and 
as  to  Fryer,  there  was  no  evidence  of  the  scienter  alleged  in 
the  declaration  to  warrant  a  verdict  against  them  or  either  of 
them.  That,  in  regard  to  the  sale  and  written  receipt  for  the 
boat,  if  they  believ^  the  testimony  of  Mr.  Bird,  that  the  boat 
belonged  to  Fryer  alone,  that  he  acted  only  as  the  agent  of 
Fryer,  and,  as  such,  signed  the  receipt,  it  could  not  be  con- 
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sidered  as  a  Joint  sale,  and  plaintiff  could  not  be  entitled  to 
recover  in  this  action  against  either.  I  further  stated  that,  if 
the  action  were  to  be  considered  as  an  action  on  an  express 
or  implied  warranty  of  title,  it  appeared  to  me  there  was  no 
competent  or  satisfactory  proof  that  the  warranty  was  broken, 
by  title  in  any  other  person,  or  that  the  plaintiff  had  been  di- 
vested either  of  his  title  or  possession  by  any  just  claim  or  le- 
gal authority.  I  commented  strongly  upon  the  vague,  indefi- 
nite, and  entirely  uncertain  evidence  offered  by  the  plaintiff^ 
to  sustain  his  case,  in  any  point  of  view  of  his  supposed  legal 
rights,  and  felt  no  doubt  the  jury  would  find  for  the  defend- 
ants. They  however  found  a  verdict  for  the  plaintiff,  against 
Fryer,  for  $250  damages,  and  of  not  guilty  as  to  Bird.  In 
support  of  the  position  that,  in  an  action  of  deceit  on  a  war- 
ranty, upon  a  ioint  sale  by  two  defendants,  such  sale  must 
be  proved  as  alleged,  to  warrant  a  verdict,  I  refer  to  the  follow- 
ing authorities.  In  Weale  v.  King,  12  East,  452,  Lord  EUen- 
borough  held,  even  in  case  for  deceit,  on  a  warranty,  where 
it  arose  in  a  joint  sale  of  sheep  by  two,  as  their  joint  property, 
that  the  joint  interest  and  joint  sale  of  both,  being  aescribed 
as  the  foundation  of  the  joint  warranty,  was  essential,  and 
must  be  proved  as  laid.  See  the  same  principle  rec(^ized 
and  other  authorities  cited,  in  our  own  Uourt,  in  the  case  of 
Patton  et  al.  v.  Magraih  et  ai..  Rice's  Rep.  162.  Supposing 
the  allegation  of  a  joint  sale  in  this  case  to  be  unsustained  or 
negative  by  the  verdict  against  one  defendant  only,  I  should 
have  no  hesitation,  if  the  case  were  now  presented  to  me,  to 
grant  a  non-suit,  or,  if  it  pertained  to  this  Court,  to  arrest  the 
judgment. 

The  motion  for  a  non-suit,  on  behalf  of  George  Fryer,  was 
renewed,  on  the  grounds — 

1.  That  there  was  no  proof  of  the  scienter,  nor  of  fraud  or 
deceit,  in  the  defendants,  or  either  of  them. 

2.  That  there  was  no  proof  of  the  false  representation  and 
deceitful  sale,  alleged  in  the  declaration,  but  on  the  contrary, 
express  disproof  of  the  same,  by  the  plaintiff's  own  witness, 
Mr.  Bird — the  allegation  being  of  an  affirmation  of  ioint  prop- 
erty in  defendants,  and  of  a  joint  sale  by  them  of  the  boat  m 
question,  as  their  joint  property,  when  the  plaintiff's  own  proof 
was,  that  there  was  no  such  representation  and  no  such  sale, 
but  a  sale  only  by  Bird  as  Fryer's  agent,  and  as  of  Fryer's 
exclusive  property. 

3.  That  there  was  no  proof  of  any  legal  ouster  of  plaintiff, 
from  possession  of  the  boat,  but  <$nly  of  a  voluntary  surr^ider 
thereof  by  him,  without  notice  to  defendants,  or  either  of  them, 
to  defend  their  or  his  title. 

A  motion  for  a  new  trial  was  also  made  on  the  fi>regaing 
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gmands,  and  on  the  additional  ground  that  the  verdict  was 
without  evidence,  and  against  law  and  evidence,  and  for  ex- 
cessive damages. 

A  motion  was  also  made  in  arrest  of  judgment,  on  the 
grounds — 

That  neither  fraud  nor  deceit  are  charged  in  the  declara- 
tion against  the  defendants,  or  either  of  them;  and  that  there 
is  no  sufficient  allegation  of  special  damage. 

Yeadon  &  Macbeth,  for  the  motion. 

KuNHARDT,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

The  action  is  founded  on  the  joint  contract  of  sale,  laid  in 
the  declaration.  The  joiut  contract  is  essential  to  the  joint 
warranty  of  the  sale  of  the  boat,*  and  requires  strict  proof,  in 
whatever  form  of  action  the  plaintiff  may  sue.  In  Pattan  et 
id.  V.  MagrcUh  et  al.,  Rice's  Rep.  162,  it  was  held  that  when 
the  liabihty  of  the  defendants  is  created  or  arises  out  of  a 
joint  contract,  whether  the  declaration  be  in  assumpsit  or  in 
case  ex  quasi  contractu^  the  result  will  be  the  same,  and  the 
general  and  well  settled  rules  of  pleading  and  evidence  will 
apply.  The  plaintiff  must  sue  all  the  joint  contracting  par- 
ties, or  the  defendants  may  plead  in  abatement.  He  must 
sue,  in  the  same  actions,  only  the  joint  contracting  parties,  or 
he  will  fail  at  the  trial.  That  decision  is  supported  by  Pow- 
ell V.  Layton,  and  Mas  v.  Roberts,  2  Bos.  and  Pull.  N.  R.  and 
NtiU  V.  Jones,  12  East,  which  have  since  been  followed  in 
the  English  Courts.—!  Chit.  Plead.  86. 

The  evidence  not  only  fails  to  establish  the  joint  sale  by 
the  defendants,  but  directly  contradicts  the  fact.  The  ver- 
dict of  the  jury,  which  finds  Fryer  guilty  and  Bird  not  guilty, 
is  conclusive.  On  the  record,  then,  it  is  manifest  that  the 
plaintiff  has  no  cause  of  action,  and  a  non-suit  is  granted. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Wabdlav, 
J.  concurred. 

Withers,  J.  absent,  from  indisposition. 

Motion  granted. 
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NolwilhstaDdmg  an  agreement  between  the  purchaser  and  seller,  that  the  deed 
should  take  effect  from  a  date  anterior  to  its  delivery,  with  the  understanding; 
that  the  rent  which  acen&ed  after  that  date  should  go  to  the  purchaser,  the  title 
was  not  in  the  purchaser  until  the  delWery  of  the  deed^  and  a  distress  madr 
by  him  before  that  time,  would  have  been  a  trespass.  The  seller,  even  if  he 
was,  between  the  date  and  delivery  of  the  deed,  the  trustee  of  the  purchaser, 
was  nevertheless  the  legal  owner,  and  had  the  right  of  distress  as  an  incident 
of  his  estate. 

The  date  is  only  a  formal  part  of  a  deed ;  the  deed  is  made  wheu  it  is  delivered^ 

It  ia  no  contradiction  of  a  deed  to  show  when  il  became  a  deed :  and  it  is  no  vio- 
lation  of  any  a^ceem^nt  attending  the  execution  of  it,  to  show  against  one  who 
was  in  no  iffite  a  party  to  that  execution,  the  truth  which  prevents  erroneou» 
inferences  bemg  drawn  from  the  €orm  in  whidi  the  agreement  was  carried 
into  eifect 

There  must  be  mutuality  in  every  good  estoppef. 

Before  Mr.  Justice  FROST^a^  Charleston,  October  Term,  1847, 

This  was  an  action  of  replevin.  Tlie  defendants  avowed 
for  rent  in  arrear.  To  the  avowry  the  pleas  were,  non  tenuit 
and  non  demisit. 

The  case  was  stated  to  be,  that  one  Mrs.  Gelser  was  ten- 
ant for  life  of  the  demised  premises^  with  remainder,  m  fee, 
to  EHzabeth  Roper.  Mrs,  Gelser  had  made  a  lease  of  the 
premises  to  the  plaintiff  for  the  term  of  six  years,  ending  the 
first  of  June,  1845,  at  the  annual  rent  of  $120,  payable 
monthly.  She  died  April  24th,  1846.  After  her  death,  the 
plaintiff,  by  express  agreement,  became  the  tenant  of  the 
avowants,  on  the  terms  of  the  lease.  On  the  6th  of  April, 
under  a  decree  of  the  Court  of  Equity,  the  demised  premises 
were  sold,  by  the  Master,  and  purchased  by  the  South  Caro- 
lina Railroad  Company.  ITie  deed  of  conveyance  was  not 
executed  until  July ;  and  the  purchase  money  was  not  paid, 
nor  possession  delivered  to  the  Railroad  Company,  until  that 
time.  But  the  deed  of  conveyance  was  dated  the  6th  of 
April,  and  was  delivered  to  take  effect  from  that  date.  The 
avowry  claimed  rent  fiom  the  24th  April,  1846,  to  the  6th 
April,  1847,  amounting  to  $114  13,  for  pr>iicipal,  and  $4  for 
interest.    The  distress  was  levied  the  3d  of  May,  1847. 

The  only  question  made  in  the  argument  was,*  whether, 
under  the  plea  of  non  tenuit,  the  plaintiff  was  entitled  to  re- 
cover ;  and  the  argument  was  directed  to  the  point  whether, 
on  the  3d  May,  1847,  the  day  the  distress  was  levied,  the 
legal  estate  remained  in  the  avowant.  The  pleas  were  not 
read.    It  was  understood  that  none  were  filed.    The  atlor- 
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Qey  for  ihe  plaintiff  was  asked  if^  under  the  plea  of  non  tenuii, 
the  title  of  4he  avowant,  at  the  time  the  distress  was  made, 
was  put  in  issue ;  and  he  said  it  was.  This  statement  was 
not  contradicted,  and  the  argument  progressed.  The  instruc- 
tion to  the  jury  to  find  for  the  plaintiff  was  made  exclusively 
in  reference  to  this  issne;  ana  no  other  was  understood  to 
have  been  made. 

The  third  ground  of  appeal  is  taken  under  a  misapprehen- 
sion. It  was  not  held  that  the  avowants  coutd  not  give  evi- 
dence that  the  deed  was  executed  and  delivered  at  a  time 
subsequent  to  its  date — for  the  statement,  agreed  on,  showed 
Ihat  to  be  the  fact ;  and  no  question  of  the  admissibility  of 
the  evidence  was  made.  But  it  was  ruled  that  the  avowants 
could  not  aver  against  the  deed,  which,  it  was  admitted,  was 
executed  and  delivered  to  take  effect  ^om  its  date;  so  that 
the  rent  which  accrued,  after  that  time,  was  payable  to  the 
Railroad  Company.  The  avowants  accordingly  apportioned 
the  rent  for  the  Jast  month,  which  was  not  due  until  the  1st 
of  May,  and  included  the  apportioned  rent  in  the  warrant  of 
distress.  Under  these  circumstances,  it  wsls  held  thaL  by 
operation  of  law,  the  deed  of  conveyance  took  effect  trom 
the  6th  April,  1847,  though  delivered  afterwards,  and  divested 
the  estate  of  the  avowant  from  that  time;  so  that  the  distress, 
levied  on  the  third  of  May,  was  illegal  ]  and  the  jury  were 
instructed  to  find  for  the  plaintiff 

The  avowants  appealed,  and  moved  for  a  new  trial,  on 
the  grounds — 

1.  That  plaintiff's  defence  to  the  avowry  was  inadnussibley 
under  the  plea  of  non  tenwU. 

2.  That  his  Honor  erred  in  charing  the  jury  that  the  right 
of  avowants  to  distrain  for  rent  ceased  on  the  day  of  sale,  and 
that  the  legal  estate  passed  to  the  purchaser  on  that  day,  al- 
JthoUgh  the  purchase  money  was  not  paid,  titles  not  signed, 
nor  possession  delivered  to  ithe  purchaser  until  July  after. 

3.  That  his  Honor  erred  in  ruling  and  charging  that  avow- 
ants could  not  give  evidence  to  contradict  their  own  deed, 
and  show  that  the  deed  of  the  Master  in  Equity  was  not 
signed  or  delivered  after  its  date,  especially  too  when  the 
case  was  submitted  on  a  case  made,  and  no  objection  was 
made  to  the  admissibility  of  the  evidence. 

4.  That  the  verdict  of  the  jury  and  the  charge  of  the  Judge 
were,  in  other  respects,  contrary  to  law  and  evidence. 

Yeadon,  for  the  motion.  The  right  to  distrain  must  fol- 
low the  legal  estate.  Title  to  real  estate  cannot  pass  with- 
out a  deed,  &c.  In  this  case  the  title  had  not  been  made. 
The  Railroad  Company  were  inchoate  purchasers,  merely  on 
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a  bid  at  auction.  They  had  not  even  tendered  the  parcbaa? 
money.  If  they  had  distrained,  they  would  have  been  tres* 
passers.  The  render  was  the  trustee  for  the  purchaser,  and 
the  purchaser  trustee  of  the  money  for  the  vender. — Sugden 
on  Venders,  130  and  199.  If  one  sell  property  subject  to  a 
lease,  he  is  bound  to  pay  over  the  intermediate  rents,  &c. — 3 
Sugden  on  Venders,  116  (Hammond's  edition).  But  we  lev- 
ied only  for  the  rent  up  to  the  day  of  sale.  The  legal  estate 
is  in  the  seller  until  the  titles  are  perfected — he  is  to  go  on 
and  collect  the  intermediate  rent,  and  is  liable  for  any  lost, 
which  be  might  have  received,  if  the  purchaser  is  to  pay  iiv^ 
terest  on  the  purchase  money.  The  doctiine  of  "relation" 
cannot  apply  to  connect  a  right  with  a  wrong,  only  to  give 
redress  for  wrongs. — 18  Viner's  Abr.  286,  '6  and  '7.  Thia 
was  not  the  deed  of  Roper  and  wife.  The  pioperty  was  set 
up  for  sale  by  the  Commissioner,  and  bid  off  at  auction :  we 
ar&  not,  therefore,  averring  against  our  own  deed. 

Richardson,  contra.  The  question  is,  can  the  avermont 
contradir.t  the  agreement  that  the  deed  should  take  effect  frona 
a  date  anterior  to  its  execution?  Would  not  allowing  the 
seller,  in  this  case,  to  distrain,  be  taking  away  from  the  Rail- 
road Company  the  means  of  getting  their  rent  ?  Should  the 
purchaser  both  pay  interest  and  lose  his  rent  ?  The  deed 
concludes  the  avowants,  beaiing  date  prior  to  the  distress — 
and  are  they,  contrary  to  this,  to  aver  against  it,  and  that 
successfully? 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

By  agreement  between  the  purchaser  at  the  Master's  sale 
on  one  side,  and  the  Master  with  those  whom  he  represented 
on  the  other,  the  deed  made  in  July  was  dated  in  April,  with 
an  understanding  that  the  rent,  which  accrued  after  the  dcUe, 
should  go  to  the  purchaser.  But  notwithstanding  this  agree- 
ment, the  title  was  not  in  the  purchaser  until  the  delivery  of 
the  deed.  A  distress  made  by  him  before  that  time,  would 
have  been  a  trespass;  and  the  seller,  even  if  he  was  a  trustee 
for  the  purchaser,  was  nevertheless  the  legal  owner,  and  bad 
the  right  of  distress  as  an  incident  of  his  estate.  This  mani- 
fest truth  it  is  supposed  the  avowants  are,  by  the  deed  of  the 
Master,  (considered  to  be  their  deed,)  estopped  from  showing. 
The  estoppel  is  urged  by  a  stranger  to  the  deed :  and  it  is 
plain  that  no  subsequent  agreement  between  the  parties  to 
the  deed  could  against  a  stranger  give  to  its  execution  effect 
by  relation,  so  as  to  authorize  before  the  execution  acts  for 
>\  hich  the  deed  was  the  legal  authority ;  as,  for  instance,  to 
authorize  a  distress  by  the  purchaser  before  the  de^^l  was 
n.ade. 
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There  is,  then,  no  mutuality  in  the  estoppel  contended  for, 
as  there  should  be  in  every  good  estoppeL 

But  apart  from  this,  the  date  is  only  a  formal  part  of  a 
deed :  the  deed  is  made  when  it  is  delivered. — See  Barmon 
V.  Jay,  2  McC.  371.  It  is  no  contradiction  of  the  deed  to 
show  when  it  became  a  deed :  and  it  is  no  violation  of  any 
agreement  attending  the  execution  of  it,  to  show  against  one 
who  was  in  no  wise  a  party  to  that  execution,  the  truth  which 
prevents  erroneous  inferences  being  drawn  frofti  the  form  in 
which  the  agreement  was  carried  into  effect. 

The  motion  is  granted. 

Richardson,  J.  O'Neall,  J.  and  Evans,  J.  concurred. 

Withers,  J.  absent. 

Motion  granted. 


John  Frazer  ^  Co.  v.  O,  B.  HUliard  et  al. 

The  role  of  law  is,  that  when  there  is  an  immediate  sale,  and  nothing  remains  \ 
to  be  done  by  the  seller,  as  between  him  and  the  buyer,  the  property  in  the     \ 
\       thing  sold  vests  in  the  buyer;  and  the  consequences  resulting  from  such  vest-     j 
ing  follow — as,  if  the  property  be  destroyed,  the  loss  must  fall  on  the  buyer.    / 
^Vide  F\uiey  v.  Baxter ,  6  Bam.  and  Cress.  363.  J^ 

one  sell  goods  in  which  he  has  no  property  at  the  time  of  sale,  and  subse- 
quently acquire  a  title,  the  property  in  the  goods,  as  soon  as  a  title  is  acquiied 
by  the  seller,  will  Test  in  the  buyer.  v 

A  complete  possession  of  goods  may  be  transferred,  without  their  removal,  or  \ 
the  exercise  of  any  act  of  ownership,  but  the  mere  act  of  delivering  an  order  ' 
for  the  transfer  of  them  to  the  vendee.  "^ 

The  deposite  of  goods,  when  they  have  reached  their  destination,  in  a  ware-house,  ^ 
subject  to  the  order  and  control  of  the  buyer,  is  an  executed  delivery,  as  efiectual    ' 
to  defeat  the  right  of  stoppage  in  transUuy  as  if  they  had  been  deposited  in  the   ^ 
ware-house  of  the  buyer;  and  a  deposite,  in  like  manner,  in  the  ware-house  of    ' 
the  vender,  divests  bis  right  to  retain  for  the  price  which  may  be  unpaid. 

Any  consideration  which  the  seller  agrees  to  accept  as  the  price  of  his  goods,  is 
equivalent  to  the  purchase  money;  and  neither  the  performance  of  the  consider- 
alion,  nor  the  payment  of  the  purchase  mon^,  can  be  construed  into  a  condi- 
tion precedent  to  any  legal  transfer  of  the  goods. 

A  particular  description  of  the  goods,  in  an  order  of  transfer,  by  numbers  or 
mazks,  is  not  necessary,  if  the  particular  pai'cel  intended  is  otherwise  well 
known. 

Before  Mr.  Justice  Frost,  at  Charleston,  May  Term^  1847. 

This  was  an  action  of  trover  against  the  defendants,  own- 
ers of  Union  wharves,  for  thirty-one  bales  of  cotton. 
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On  the  7th  January,  1846,  R.  C.  Smith  obtained  from  Hill- 
iard  an  advance  of  $7,500,  on  a  pledge  of  321  bales  of  cotton, 
which  were  stored  on  Union  wharves.  He  gave  an  order  to 
Uilliard,  and  the  cotton  was  tiansferred  to  Hiiliard.  On  the 
9th,  Smith  applied  to  the  plaintiffs  for  an  advance  of  $7,000, 
on  cotton.  The  plaintiffs  addressed  a  note  to  Smith,  of  thai 
date,  consenting  to  make  the  advance,  provided  the  cotton 
was  paid  for — and  Smith,  in  reply,  informed  them  the  cot- 
ton was  paid  for.  About  one  o'clock  that  day,  the  plaintiffs 
sent  to  Smith  their  note,  at  thirty  dayS,  for  $7,000 — and,  at 
the  same  time,  received  from  Smith  an  order  on  Union  wharves 
for  the  delivery  of  the  321  bales  of  cotton.  Smith  got  the  note 
discounted,  which  was  paid  by  the  plaintiffs  at  maturity. 
About  two  o'clock,  Hiiliard  gave  to  Smith  an  order  on  Union 
wharves  for  the  321  bales  of  cotton,  which  Smith  immedi- 
ately handed  to  Cranston,  the  wharfinger,  saying  he  would 
give  an  order  for  the  cotton.  ,  Cranston  promised  to  transfer 
the  cotton  from  Hiiliard  to  Smith,  and  put  Hilliard's  order  on 
the  file,  intending  to  make  the  transfer  when  he  returned 
from  dinner.  When  he  reiurned,  the  order  had  been  taken 
from  the  file,  and  the  transfer  was  not  made.  He  was  told 
Hiiliard  had  taken  the  order  fiom  the  file,  and  stopped  the 
cotton.  In  the  afternoon,  the  plaintiffs  presented  Smith's  or- 
der to  them  for  the  cotton,  and  were  told  Kerr  would  not  de- 
liver the  cotton  until  he  had  seen  Hiiliard.  Kerr  was  part 
owner  and  manager  of  the  wharves.  On  the  9th,  about  mid- 
day. Smith  presented  to  Cranston  an  order  in  favor  of  Hiil- 
iard, for  329  bales  of  cotton.  The  next  day,  290  bales  were 
sent  to  Union  wharves  by  Smith.  Cranston  then  indorsed 
on  Smith's  order  to  the  plaintiffs  that  it  was  good  for  290 
bales,  part  of  the  321,  and  this  action  is  brought  for  31  bales, 
the  balance  of  that  parcel.  Smith's  failure  was  generally 
known  Sunday  the  11th. 

The  defence  was  rested  principally  on  the  ground  that 
Hilliard's  order  to  Smith,  for  the  delivery  of  the  321  bales, 
was  conditional.  Evidence  was  admitted  on  this  subject. 
Mr.  Wagner  was  clerk  of  the  plaintiffs.  When  he  heard, 
Friday  afternoon,  (9th)  that  objection  was  made  to  the  de- 
livery of  the  cotton,  he  <^ent  and  demanded  it  from  Kerr. 
Kerr  said  he  must  first  see  Hiiliard,  and  requested  the  wit- 
ness to  let  the  matter  lie  till  Saturday  morning.  Witness 
then  saw  Kerr,  who  said  Hiiliard  would  deliver  290  bales. 
The  same  morning,  Hiiliard  told  witness  he  expected  to  re- 
ceive other  cotton  in  place  of  that  included  in  plaintiffs'  order, 
and  he  would  deliver  it.  No  objection  was  then  made  to  the 
delivery.  Afterwards,  at  two  o'clock,  objection  was  made. 
When  this  witness  first  saw  Kerr,  Friday  afternoon,  Ken 
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said  Hilliard  had  some  lien.  When  he  saw  Hilliard,  Satur- 
day, Hilliard  said  the  cotton  would  be  replaced ;  that  290 
bales  had  been  supplied,  and  plaintiffs'  order  was  good  for  so 
mnch.  Mr.  Kerr,  as  to  whom  plaintiif  entered  a  nol.  pros., 
stated  that  he  had  imderstood  Hilliard  had  advanced  to  Smith 
$7,500,  on  a  pledge  of  cotton.  Witness  was  part  owner  and 
manager  of  the  wharves.  Smith  called  on  the  9th,  and  said 
he  wished  to  change  the  transfer  of  the  321  bales ;  and  that 
he  would  see  Hilliard,  and  substitute  other  cotton  for  them. 
Kerr  told  Smith,  Hilliard's  order  would  be  necessary.  After- 
wards Kerr  saw  Hilliard,  and  told  him  what  had  passed  be- 
tween himself  and  Smith.  Hilliard  said  he  had  seen  Smith, 
and  had  arranged  it  with  him.  Kerr  told  Smith  it  would  be 
necessary  to  bring  the  cotton,  and  Smith  said  it  was  coming. 
Kerr  replied,  when  it  came,  and  he  had  Hilliard's  order,  he 
(K.)  would  make  the  exchange.  In  the  afternoon  of  the  9th, 
Wagner  brought  the  order,  and  saying  it  had  been  refused, 
asked  an  explanation.  Kerr  told  him  the  order  was  not  good 
until  the  cotton  was  delivered,  and  that  it  had  not  yet  been 
delivered.  Wagner  asked  to  have  the  substituted  cotton — 
Kerr  ordered  it  to  be  brought  that  afternoon,  but  it  could  not 
be  got ;  it  was  brought  Saturday  the  10th.  Wagner  wished 
to  know  to  what  extent  the  order  was  good,  and  it  was  in- 
dorsed. It  was  understood  the  order  was  good  only  for  290 
bales.  When  Smith's  order  to  Hilliard,  for  329  bales,  was 
first  presented,  (on  the  9th)  there  was  no  cotton  to  supply  it. 
It  was  intended  to  apply  to  the  substituted  cotton.  The  order 
to  Hilliard,  as  the  first',  was  to  be  executed  before  the  order 
of  Hilliard  to  Smith,  held  by  the  plaintifi*s.  Hilliard's  order 
to  Smith  was  for  the  321  bales,  in  store  at  the  time.  The 
plaintiflTs  never  waived  their  claim  for  the  31  bales. 

Resi)ecting  the  effect  of  an  order  to  transfer  possession,  Mr, 
Edfnondston  stated  that  cotton  is  considered  as  delivered 
when  the  order  of  the  owner  is  delivered  to  the  wharf- 
owner,  or  his  agent,  the  wharfinger.  He  believes  that  to  be 
the  universal  understanding.  An  order  cannot  be  revoked 
after  it  is  delivered,  except  by  consent.  He  has  never  known 
an  instance  of  its  being  done.  The  order  to  the  buyer  trans- 
fers the  possession.  The  wharf-owner  cannot  distinguish 
between  bona  fide  and  7n(da  fide  transfers.  If  two  orders 
are  drawn,  the  first  presented  would  be  preferred.  Mr.  Boyce 
— goods  are  transferred  by  order ;  when  the  order  is  delivered 
to  the  wharfinger,  it  can't  be  countermanded.  The  delivery 
is  complete  by  the  delivery  of  the  ord^r ;  and  it  is  evidence 
of  the  transfer.  If  an  order  is  given  on  the  faith  or  pledge  of 
one  person,  the  trust  is  put  in  him ;  and  if  he  transfer  the  or- 
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der,  delivery  cannot  be  resisted.  If,  in  such  case,  the  order 
were  not  transferred,  the  goods 'might  be  detained.  Mr.  Kerr 
— thought  there  was  a  distuiction  between  a  transfer  and  a 
delivery  order.  A  transfer  order  changes  the  possession  im- 
mediately— a  delivery  order  may  be  delayed  some  time  in 
its  execution.  He  thought  it  had  occurred,  but  did  not  know 
an  instance,  that  an  order  has  been  stopped  before  delivery. 

The  plaintiffs  sold  the  290  bales  beiore  the  note  given  to 
Smith  became  due.  Smith' objected  to  the  sale,  that  it  should 
not  have  been  made  until  after  the  expected  steamer's  advices. 
The  plaintiffs  thereupon  restored  an  equal  number  of  bales, 
of  equal  qualitv,  which  they  resold  after  the  steamer  arrived. 
The  second  sale  was  less  than  the  first  by  $612. 

The  defendants  produced,  in  evidence,  an  account  current, 
between  the  plaintiffs  and  R.  C.  Smith,  which  had  been  pre- 
sented to  Smith's  assignee.  In  that  account,  the  advance 
and  sales  of  cotton  were  entered,  and  a  balance  stiuck  in  fa- 
vor of  Smith,  for  $1,600.  This  balance  had  been  tendered 
by  the  plaintiffs  to  the  assignee,  in  settlement  of  the  account, 
which  he  refused  to  receive.  The  assignee  denied  the  right 
of  the  plaintiffs  to  retain  the  sum  of  $4,000,  which  was  cred- 
ited tn  the  account  current.  It  was  a  balance  of  account  due 
by  Latham  &  Co.  of  Havre,  to  Smith,  and  had  been  drawn 
for  by  the  plaintiffs.  That  balance,  with  others,  had  been 
included  in  Smith's  assignment.  R.  C.  Smith  proved  that 
the  balance  of  Latham's  account  arose  from  shipments  which 
he  had  made  on  his  own  account,  and  in  his  own  name.  The 
plaintiffs  had  made  advances  on  the  shipments,  and  Smith 
expected  to  draw  for  the  balance,  through  the  plaintiffs. 

The  jury  were  instructed  that,  in  an  ordinary  case,  the  or- 
ders of  Hilliard  to  Smith,  and  of  Smith  to  the  plaintiffs,  for 
the  321  bales  of  cotton,  would  be  a  sufficient  delivery  to  sat- 
isfy the  Statute  of  Frauds,  and  would  vest  a  good  title  in  the 
plaintifis.  The  first  objection  to  such  effect  of  the  orders  in 
this  case,  was,  that  the  order  of  Smith  to  Hilliaid,  for  329 
bales,  having  been  delivered  to  the  wharfinger  before  tht)  or- 
der of  Smith  to  the  plaintiffs,  it  had  the  preference,  and  should 
be  first  supplied  from  any  cotton  Smith  had  in  the  stores. 
The  jury  were  instructed  that  the  objection  would  be  good  if 
the  orders  had  been  general,  or  related  to  the  same  parcel  of 
cotton ;  but  did  not  apply  if  the  orders  referred  to  different 
lots  of  cotton,  as  was  proved  by  Kerr. 

The  next  objection  was,  that  at  the  time  Smith  delivered 
to  the  plaintiffs  his  order  to  them  for  321  bales,  there  was 
actually  no  cotton  on  the  wharves  in  his  name  or  possession. 
But  the  jury  were  instructed  that  the  parol  agreement  be- 
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(ween  Smith  and  Hilliard,  in  |he  morning,  (of  the  9th)  that 
the  cotton  should  be  transferred  to  Smith,  warraiited  him  in 
giving  the  order  to  the  plaintiff  for  the  said  cotton ;  and  when, 
a  short  time  after,  Hilliard's  order  to  Smith  was  delivered  to 
the  wharfinger,  the  order  of  Smith  to  the  plaintiffs  immedi- 
ately attached  upon  it,  and  operated  to  transfer  the  cotton  to 
the  plaintiffs. 

The  next  objection  to  the  plaintiff's  title  was,  that  Hill- 
iard's  order  to  Smith  was  on  the  condition  that  Smith  should 
first  substitute  other  cotton  to  supply  his  order  to  Hilliard  for 
329  bales,  before  Hilliard's  order  to  him  should  take  effect. 
The  jury  were  instructed  that  the  delivery  by  Hilliard  to 
Smith  of  an  unconditional  order,  made  it  gcxxi,  in  the  hands 
of  an  assignee,  against  any  parol  agreement  or  equity  between 
the  parties,  of  which  the  assignees  had  no  notice :  and  that, 
though  Hilliard  had  not,  in  fact,  delivered  to  Smitn  his  order 
for  the  cotton,  at  1  o'clock,  when  the  plaintiffs  made  the  ad- 
vances, yet  Hil Hard's  agreement  to  transfer  to  Smith  the  cot- 
ton, was  so  far  valid  as  to  enable  Smith  to  represent  to  the 
plaintiffs  that  the  cotton  was  paid  for;  and  when  Hilliard 
afterwards  delivered  to  Smith  the  order  for  the  cotton,  it  had 
relation  back  to  the  parol  agreement,  confirming  it  and  giv- 
ing it  validity  within  the  terms  of  the  Statute  of  Frauds. 

The  defendants  next  insisted  that  Smith,  not  having  com- 
plied with  his  contract,  to  deliver  to  Hilliard  other  cotton,  in 
substitution  of  the  321  bales,  Hilliard  had  a  right  to  stop  said 
cotton  in  transitu;  and  Hilliard's  taking  his  order  off  the  file, 
was  an  effectual  exercise  of  that  right.  But  the  jury  were 
instructed  that  the  right  of  the  vender  to  stop  goods  in  tranr 
»Uu^  could  not  be  exercised  after  a  delivery;  and  that  the 
delivery,  by  the  plaintiffs,  to  the  wharfinger,  of  Hilliard's  or- 
der to  Smith  for  the  cotton,  was  an  effectual  transfer  of  pos- 
session and  delivery  to  Smith,  which  Hilliard  could  not  revoke, 
and  which  divested  any  right  of  recaption. 

On  the  question  of  damages,  the  jury  were  instructed  that 
the  transfer  of  the  cotton,  by  Smith,  to  the  plaintiffs,  was  a 
pledge  or  sale,  on  condition  that  the  title  of  the  pawner  should 
be  revested  when  the  debt  was  paid — and  that,  if  the  plain- 
tiff had  been  paid  in  full,  the  verdict  should  be  for  the  defend- 
ant; and  if  not,  the  verdict  should  be  for  the  balance  unpaid. 
They  were  told  that  the  account  current  of  the  plaintiffs  was 
an  acknowledgment  that  the  advance  had  been  paid  in  full ; 
and  though  the  plaintiffs'  right  to  retain  Latham's  balance 
was  denied  by  the  assignee,  yet  the  plaintiffs  having  posses- 
sion of  the  fund,  the  immediate  effect  of  a  verdict  for  the  bal- 
ance claimed,  would  be,  to  pay  them  twice.  But  that  the 
40 
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admission,  if  erroneous,  might  be  corrected ;  and  if  they  were 
satisfied  that,  in  effect,  the  plaintiffs  had  not  received  pay- 
ment in  full,  by  the  credit  of  Latham's  account,  the  verdict 
should  be  tor  the  unpaid  balance  of  plaintiffs'  advance  to 
Smith,  with  interest  from  the  time  the  parties  had  agreed  on. 
In  ascertaining  the  balance  due  by  Smith  to  the  plain  tiffs, 
they  were  instructed  that  the  plaintiffs  had  no  right  to  sell 
the  cotton  before  the  note  was  due,  and  that  Smith  was  en- 
titled to  credit  for  any  loss  which  he  might  have  sustained  by- 
such  premature  sale. 

They  found  a  verdict  for  the  whole  balance  claimed  by  the 
plaintiffs,  with  interest. 

The  defendants  moved  the  Court  of  Appeals  for  a  new  trial, 
on  the  following  grounds : 

1.  Because  the  plaintiffs  claimed,  as  mortgagees  of  the  cot- 
ton, to  secure  an  advance  made  by  them  to  R.  C.  Smith ;  and 
it  was  proved,  by  their  own  account  current,  that  the  advance 
had  been  paid,  and  that  there  was  a  balance  in  their  hands 
to  the  credit  of  Smith,  the  mortgagor,  and  yet  the  jury  found 
a  verdict  for  the  plaintiffs,  against  the  charge  of  the  presiding 
Judge. 

2.  Because  it  was  proved,  that  after  the  pledge  or  mortgage 
of  the  cotton  by  Smith  to  the  plaintiffs,  the  plaintiffs  sold  a 
part  thereof  before  the  mortgage  debt  became  due ;  and  upon 
Smith's  objecting  thereto,  the  plaintiffs  purchased  other  cot- 
tons, which  they  again  sold  before  the  mortgage  debt  became 
due,  at  a  loss  oi  $612 — and  the  presiding  Judge  charged  the 
jury  that  this  loss  could  be  added  to  the  mortgage  debt,  or 
was  protected  by  the  mortgage. 

3.  Because,  even  had  Mr.  Smith  consented  to  such  new 
purchase,  the  defendants  held  a  relation  to  the  cotton,  which 
was  known  to  the  plaintiffs,  and  which  entitled  them  to  be 
consulted  before  any  change  was  made,  and  that  such  sub- 
stitution having  been  made  without  the  knowledge  or  con- 
sent of  the  defendants,  they  are  entitled  to  the  benefit  of  the 
first  sale. 

4.  Because  the  action  of  trover  requii-ed  a  union  in  the 
plaintiff  of  a  right  of  possession  with  the  right  of  property  • 
that  plaintiffs  derived  their  title  through  R.  C.  Smith,  ana 
the  title  of  R.  C.  Smith  was  conditional,  and  gave  him  no 
right  of  possession. 

5.  Because  the  contract  between  Hilliard  and  Smith  "was. 
that  Hilliard  would  deliver  to  Smith's  order  the  cotton  pledged 
to  Hilliard,  and  then  standing  in  the  name  of  Hilliard,  in  his 
ware-house  on  Union  wharves,  whenever  he  (Smith)  would 
substitute  other  cotton  in  their  place ;  that  such  substitution 
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was  therefore  the  consideration  or  price  to  be  paid  by  Smith, 
and  HiUiard  had  a  right  to  retain  the  cotton  until  such  price 
was  tendered  or  paid,  and  the  presiding  Judge  erred  in 
charging  to  the  contrary. 

6.  Because  the  delivery  order  from  HiUiard  to  Smith  was, 
of  necessity,  made  conditional,  by  the  counter  delivery  order 
of  Smith  to  HiUiard,  and  deUvered  to  HiUiard  before  the  order 
of  Smith  was  delivered  to  Frazer — and  even  if  explained  by 
parol  testimony,  such  testimony  at  the  same  time  established 
that  the  delivery  order  to  Smith  was  conditional. 

7.  Because  the  plaintiffs,  deriving  title  through  Smith,  un- 
der these  circumstances,  are  in  no  better  situation  than  Smith 
himself;  and  can  only  get  the  cotton  of  HiUiard  by  paying  or 
tendering  the  price  or  consideration. 

8.  Because  the  title,  which  the  plaintiffs  claim,  is  through 
a  contract  with  Smith,  and  is  within  the  express  letter  of  the 
Statute  of  Frauds :  that,  by  the  terms  of  this  statute,  the  con- 
tract, not  having  been  duly  made  in  writing,  and  signed,  is 
void,  "except  the  buyer  shall  accept  part  of  the  goods  sold, 
and  actually  receive  the  same," — that  it  follows,  that  if  the 
possession  be  not  actually  or  constructively  given  at  the  time, 
the  contract  is  executory,  and  passes  a  chose  in  action  merely, 
and  leaves  the  requisition  of  the  statute  unfulfilled.  That  it 
was  proved  that,  at  the  time  Smith  made  his  contract,  and 
received  his  advance  from  Frazer  &  Company,  and  gave 
them  his  delivery  order  on  Union  wharves,  he  (Smith)  did' 
not  own  a  bale  of  cotton  there,  and  only  acquired  his  title 
subsequently — and  that,  of  necessity,  there  could  be  no  de- 
livery or  acceptance  at  the  time  the  contract  with  Frazer 
was  made ;  yet  his  Honor  charged  the  jury  that  there  was  a 
delivery  sufficient  to  satisfy  the  exception  jn  the  Statutes. 

9.  Because  his  Honor,  the  presiding  Judge,  erred  in  charging 
the  jury  that  the  plaintiffs  had  estabUshed  a  legal  right  to  re- 
cover. 

10.  Because  the  presiding  Judge  also  erred  in  charging  that 
the  defendants  were  not  entitled  to  stop  or  retain  the  cotton. 

11.  Because  the  verdict  is  con<^-ary  to  law  and  evidence. 

Memminger  6c,  Jervet,  and  McUready,  for  the  motion. 
Petigru,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

It  is  unnecessary,  in  the  view  taken  of  this  case,  to  pursue 
the  counsel  through  the  great  extent  of  learning  and  author- 
ity by  which  the  argument  has  been  maintained  and  illustra- 
ted. Two  principal  questions  are  presented,  to  which  all  the 
others  made  in  the  case,  except  those  which  relate  to  the 
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damages,  are  incidental  First,  did  the  plaintiffs  acquire  a 
good  title  to  the  cotton  from  Smith?  and  second,  had  Hilliard 
a  right  of  stoppage,  in  transitu,  against  Smith  ? 

Apart  from  the  question  of  Hilliard's  right  to  stop  the  cot- 
ton, in  transitu,  was  not  the  sale  by  Smith  to  the  piaintifis 
bona  fide  and  valid  ?  Any  imputation  of  fraud  which  might 
attach  to  the  plaintiffs  from  notice  of  the  transactions  of  Smith 
with  Hilliard,  is  disavowed.  The  plaintiffs  paid  Smith  the 
advance  agreed  on  for  the  transfer,  and  Smith  gave  them  a 
delivery  order  on  Union  wharves,  where  they  were  stored, 
for  three  hundred  and  twenty-one  bales  of  cotton,  according 
to  the  marks  specified  in  the  order.  The  rule  of  law  is,  that 
when  there  is  an  immediate  sale,  and  nothing  remains  to  be 
done  by  the  seller,  as  between  him  and  the  buyer,  the  prop- 
erty in  the  thing  sold  vests  in  the  buyer — and  all  the  conse- 
quences resulting  from  the  vesting  of  the  property,  follow ;  as, 
if  the  property  te  destroyed,  the  loss  must  fall  on  the  buyer. 
^^ariing  v.  Baxter,  6  Barn,  and  Cress.  363.  All  that  was 
necessary  to  the  vesting  of  the  property  in  the  plaintiffs,  was 
done  when  the  advance  was  paid  to  Smith,  and  the  delivery 
order  given  to  the  plaintiffs.  The  legal  effect  of  this  trans- 
action to  transfer  the  title,  is  not  prevented  by  the  fact  that, 
at  the  time  of  the  sale  to  the  plaintiffs,  Smith  had  not  posses- 
sion of  the  cotton.  It  is  very  common  that  goods  are  sold 
before  they  are  delivered  to  the  seller.  Most  of  the  cases  of 
stoppage,  in  transitu,  arise  from  that  circumstance.  By  con- 
tract of  sale  the  property  vests  in  the  buyer,  and  at  any  time 
?  afterwards  the  sale  may  be  completed  by  the  delivery  of  the 
'  goods  to  the  buyer,  either  by  the  oiiginal  seller  or  by  the  ixirty 
Irom  whom  the  goods  were  immediately  bought  The  juiry 
were  warranted,  from  the  evidence,  in  finding  that  Hilliard 
had  agreed  to  transfer  the  cotton  to  Smith  before  one  o'clock 
of  the  9th  of  January,  when  Smith  transferred  it  to  the  plaint 
tiffs.  Smith  had  told  Kerr  in  the  morning  that  he  wished  to 
change  the  transfer  of  the  cotton.  Kerr  told  Smith,  Hilliard's 
order  would  be  necessary.  Kerr  afterwards  si|^Hilliarrd,  and 
told  him  what  had  passed  between  himself  ancn^hRith.  HiU- 
lard  said  he  had  seefi  Smith,  and  had  arranged  it  toith  him. 
No  more  is  known  of  what  passed  between  HiUiard  and  Smith. 
Afterwards,  Kerr  told  Smith  that  when  the  329  bales  we're 
brought,  the  transfer  of  the  321  bales  would  be  made  from 
Hilliard  to  him.  The  defendants  rely  on  what  was  thus  said 
by  Kerr  to  Smith,  as  evidence  that,  between  Hilliard  and 
Smith,  it  was  a  condition,  precedent  to  the  transfer  of  the 
321  bales,  that  Smith  should  deliver  the  329  bales.  But  the 
act  of  Hilliard  furnishes  belter  evidence  of  what  was  the  ar- 
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rangeraent  between  himself  and  Smith.  At  two  o'clock,  he 
delivered  to  Smith  an  unconditional  order  for  the  cotton, 
though  QO  part  of  the  329  bales  had  been  delivered.  But 
even  if  it  be  admitted  that,  at  the  time  Smith  gave  to  the 
plaintiffs  the  delivery  order  for  the  cotton,  Hiilianl  had  not 
agreed  to  change  the  transfer,  that  would  not  invalidate  the 
title  of  the  plaintiffs^  If  one  sell  goods  in  which  he  has  no 
property  at  the  time  of  sale,  and  subsequently  acquire  a  title, 
Ihe  property  in  the  goods,  as  soon  as  a  title  is  acquired  by 
■  the  seller,  will  vest  in  the  buyer.  Then  even  if  Smith  had 
not,  by  any  previous  agreement  with  Hilliard,  acquired  any 
property  in  the  321  bales,  yet  when  Hilliard,  at  two  o'clock, 
gave  to  him  a  delivery  order  for  the  cotton,  and  it  was  handed 
to  the  wharfinger,  Smith  then  acquired  a  title  to  the  cotton 
which  he  had  previously  sold  to  the  plaintiffs,  and  thereby 
the  property  in  the  cotton  became  vested  in  the  plaintiffs. 
Hilliard's  title  to  the  290  bales,  delivered  on  the  10th,  can  be 
maintained  only  on  these  principles. 

The  next  question  to  be  considered  is,  whether  the  deliv- 
ery order,  which  Hilliard  gave  to  Smith,  and  the  deposit  of  it 
with  Cranston,  the  wharninger,  accompanied  by  Cranston's 
promise  to  transfer  the  321  bales  from  Hilliard  to  Smith, 
amounted  to  a  complete  transfer  of  the  possession  from  Hill- 
iard to  Smith,  so  as  to  divest  Hilliard  of  the  right  of  stop- 
page in  transitu. 

At  common  law,  a  contract  for  the  sale  of  goods  is  not 
complete,  without  delivery ;  and,  if  the  sale  be  not  made  on 
time,  the  title  is  not  changed  until  the  purchase  money  is 
paid.  The  vender  has  a  right  to  retain  the  goods  until  the 
price  is  paid.  But  possession  of  goods  is  not  always  trans- 
ferred to  the  buyer  at  the  place  of  sale.  It  frequently  hap- 
pens that  they  are  to  be  carried  to  the  abode  of  the  purchaser. 
When,  in  the  transit  between  the  seller  and  the  buyer,  they 
are  delivered  to  a  carrier  or  a  ware-house  man,  or  other  middle 
mdifi^  who  is  merely  a  vehicle  between  the  buyer  and  the 
seller,  the  latter,  in  case  of  the  insolvency  of  the  former,  may 
stop  them  at  any  time  before  they  have  reached  the  posses- 
sion of  the  buyer.  By  the  contract  of  sale,  in  such  case  the 
property  is  vested  in  the  buyer,  so  as  to  subject  him  to  the 
risk  of  any  accident ;  but  he  has  not  an  indefeasible  right  to 
the  possession,  and  his  insolvency,  without  payment  of  the 
lien,  defeats  that  right.  Stoppage  in  transitu^  as  the  term 
imports,  can  only  take  place  while  the  goods  are  on  the  way. 
If  they  once  arrive  at  the  termination  of  the  carriage,  and 
come  into  the  possession  of  the  consignee,  the  vender's  right 
over  them  ceases.     In  most  of  the  cases  in  which  the  right 
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of  stoppage  in  transitu  has  been  claimed,  the  question  has 
been,  whether  the  goods  have  reached  their  final  destination, 
and  passed  into  the  possession  of  the  purchaser.  But  in  this 
case  the  cotton  has  not  been  in  transit  between  the  parties  to 
the  several*  transfers  which  were  made,  but  remained  in  the 
stores  on  Union  wharves.  In  such  case,  the  rieht  of  the 
seller  to  retain,  like  that  of  stoppage  in  transitu^  depends  on 
the  fact  of  delivery  to  the  buyer.  The  right  of  the  seller  be- 
ing in  either  case  substantially  the  same,  and  governed  by 
the  same  rules,  the  right  to  retain  is  very  frequently  spoken 
of  as  stoppage  in  transitu. 

The  general  rule  is,  that  when  goods  have  not  been  paid 
for,  the  vender,  in  case  of  the  insolvency  of  the  vendee,  may 
retain  them,  if  they  remain  in  his  possession ;  or,  if  he  has 
dispatched  the  goods  to  the  vendee,  he  may  stop  them  on 
their  way,  before  they  have  come  to  his  possession. — Leigh's 
A.  N.  P.,  1472.  If,  by  the  delivery  to  the  wharfinger  of  Hill- 
iard's  order  on  Union  wharves  for  the  transfer  of  the  321  bales 
to  Smith,  he  acquired  an  absolute  possession  of  the  cotton, 
Hilliard  had  no  right  to  retake  it.  The  authorities  are  strong 
and  conclusive  against  Hilliard's  claim.  In  Foster  and  oth- 
ers, assignees  of  Fowler,  v,  Frampton,  6  Barn,  and  Cress. 
107,  the  defendants,  wholesale  grocers  in  London,  had  sent  to 
Fowler,  at  Birmingham,  some  hogsheads  of  sugar,  by  one 
Corbett,  a  Birmingham  carrier.  Corbett  gave  Fowler  notice 
of  the  arrival,  who  took  samples,  and  directed  that  they  should 
remain  in  Corbett's  ware-house,  in  which  Foster  frequently 
left  bulky  articles  for  his  convenience — Corbett  delivered  the 
sugar  to  the  defendants,  who  claimed  them  as  subject  to  stop- 
page, for  the  price  which  was  unpaid.  It  was  held  that,  from 
the  tims  the  bankrupt  directed  the  sugar  to  remsiin  in  Cor- 
bet t's  ware-house,  and  took  samples,  the  carrier  became  the 
warehouseman  of  the  bankrupt;  and  the  goods  were  as  much 
in  the  possession  of  the  latter,  as  if  he  had  taken  them  into 
his  own  ware-house.  In  Scott  and  others,  assignees  of  Berk- 
ley,  V.  Pettit,  3  Bos.  and  Pull.  469,  goods  were  sent  from 
Manchester  to  the  bankrupt,  addressed  to  him  at  the  Bull 
and  Mouth  Inn,  London.  ^They  were  carried  to  the  defend- 
ant, in  pursuance  of  a  general  direction,  that  goods,  addressed 
to  the  bankrupt,  should  be  sent  to  the  defendant — the  bank- 
rupt, having  no  ware-house  of  his  own,  the  goods  were  booked 
to  the  account  of  the  bankrupt ;  and  the  defendant,  without 
any  order  to  do  so,  unpacked  the  goods.  The  defendant^ 
being  indemnified  by  the  sellers,  refused  to  deliver  the  goods 
to  the  plaintiffs.  Lord  Alvanley,  all  the  Judges  agreeing, 
held  that  imdoubtedly  there  are  cases  in  which  packers  and 
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wharfingers  are  middle  men;  but  there  may  always  be  a 
question,  whether,  in  the  particular  case,  they  are  to  be  con- 
sidered so  or  not.    But  it  was  said  to  be  impossible  to  raise  a 
doubt  in  the  case,  whether  the  transUiis  was  at  an  end  or 
not — for  if  the  bankrupt  had  no  ware-house  to  receive  the 
goods,  but  that  of  the  packer,  th§  transitus  never  could  be  at 
an  end  if  it  did  not  end  there.    It  was  further  said,  that  in  all 
cases  where  the  consignor  has  been  allowed  to  stop  the  goods 
in  the  custody  of  the  packer,  there  has  been  a  place  of  ulterior 
deposit  in  view ;  and  that,  as  there  was  no  place  of  delivery 
but  the  ware-house  of  the  packer,  a  delivery  to  the  packer 
was  a  delivery  to  the  bankrupt  himself.     In  Henry  v.  Man- 
gles and  othersy  1  Campb.  452,  the  defendants,  who  were 
ware-house  men,  sold  a  quantity  of  oil,  then  lying  in  the 
ware-houses,  to  J.  S.,  to  bo  paid  for  by  his  acceptance  at  six 
months.    J.  S.,  having  given  his  acceptance,  afterwards  sold 
the  oil  to  the  plaintiff,  and  became  bankrupt.     The  oil,  which 
still  remained  in  the  defendants'  possession,  was  demanded  by 
the  plaintiff,  which  the  defendants  refused  to  deliver,  because  it 
was  not  paid  for.    The  clerk  denied  that  the  oil  had  been  trans- 
ferred, on  the  books  of  the  defendants,  to  the  account  of  J.  S. ; 
but  it  appeared  that  the  defendants  had  received  ware-house 
rent  of  the  plaintiff.    By  Lord  Elleiiborough :  "The  accept- 
ance of  ware-house  rent  was  a  complete  transfer  of  the  goods 
to  the  purchaser.    If  I  pay  for  part  of  a  ware-house,  so  much 
of  it  is  mine.    This  is  an  executed  delivery  by  the  seller  to 
the  buyer.     The  goods  were  transferred  to  the  person  who 
paid  the  rent,  as  much  as  if  they  had  been  removed  to  his 
own  ware-house,  and  then  deposited  under  lock  and  key." 
This  case  presents  a  distinction,  which  renders  that  of  Tovm- 
ley  V.  Crump,  4  Ad.  and  Ellis,  63,  so  much  relied  on  by  de- 
fendants, inapplicable  to  the  present.     In  that  case,  it  was 
held  that  the  unpaid  vender  of  goods,  remaining  in  his  own 
ware-house,  rent  free,  may,  as  between  himself  and  the  ven- 
deey  stop  in  transitu — although  he  has  given  the  vendee  a 
delivery  order,  under  which  part  of  the  goods  have  been  re- 
moved.    The  case  of  Harman  and  others,  assignees  of  Dud- 
leu,  V.  Anderson,  2  Campb.  243,  was  for  600  casks  oi  butter. 
T*he  bankrupt  had  bought  the  goods  in  question,  then  lying 
in  the  ware-houses  of  the  defendants,  who  were  wharfingers. 
The  bankrupt  received  from  the  sellers  an  order  to  deliver 
the  goods,  which  he  lodged  with  the  defendants.     The  de- 
fendants thereupon  transferred  part  of  the  goods  in  the  books 
to  his  name,  and  debited  him  with  rent.     But  with  respect 
to  one  parcel,  the  facts  were,  that  Dudley,  having  received 
the  delivery  note  from  the  vender,  seat  it  to  the  defendants, 
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]  in  whose  ware-house  the  goods  were  lying ;  and  that  they 
neither  made  any  transfer  in  their  books  to  his  name,  nor 
did  any  thing  to  testify  that  they  accepted  the  delivery  note, 
or  held  these  goods  on  his  account.  The  plaintiffs  had  de- 
manded these  goods  of  the  defendant,  but  they  refused,  and 
delivered  them  to  the  sellers,  who  claimed  to  take  them  tn 
transitu. 

'  It  was  held,  with  respect  to  the  parcel  which  had  been 
transferred  to  the  name  of  the  buyer,  that  it  would  shake 
the  best  established  principles  to  allow  stoppage  in  transitu} 
and  with  respect  to  the  other  parcel,  that,  after  the  note  was 
delivered  to  the  wharfingers,  they  became  the  agents  of  Dud- 
ley, and  were  bound  to  hold  the  goods  on  account  of  the  pur- 
chaser;  and  that  the  delivery  note  was  suflScient,  without  any 
actual  transfer  being  made  in  the  books.  One  case  more  will 
be  cited — that  of  Dickson  and  another  v.  Yates  and  others^ 
5  Barn,  and  Adol.  86.  The  plaintiffs  had  purchased  of  Yates 
a  quantity  of  riirti,  then  stored  in  Yates's  ware-house.  On 
the  13th  August  the  plaintiffs  sold  to  Collard  46  puncheons, 
and  took  his  acceptances  at  three  and  four  months  in  pay- 
ment. Collard  applied  to  the  plaintiffs  for  delivery  ordefs, 
which  they  refused  to  give ;  but  they  let  Collard  have  orders 
at  different  times  for  three  puncheons.  Collard  became  bank- 
rupt, and  the  plaintiffs  had  to  take  up  his  acceptances.  Col- 
lard took  samples  of  the  rum,  and  had  the  puncheons  coop- 
ered in  Yates's  ware-house,  and  marked  C.  On  the  28th 
October,  Collard  sold  26  puncheons,  part  of  the  46,  to  Kaye^ 
who  had  the  puncheons  coopered  at  Yates's.  In  September, 
Collard  sold  18  puncheons,  the  remainder  of  the  46,  to  Bond 
and  Proctor.  After  the  plaintiffs  had  taken  up  the  first  of 
CoUard's  acceptances,  Kaye  and  Bond  demanded  from  the 

{)laintiff  delivery  orders  for  the  rum  they  had  bought  from  Col- 
ard;  which  the  plaintiffs  refused.  The  question  in  the  case 
was,  whether  the  plaintiffs  had  transferred  to  Collard  posses- 
sion of  the  rum,  so  that  they  could  not  retain  for  the  purchase 
money  unpaid.  It  was  recognized  as  the  mode  of  delivering 
goods  sold  in  ware-houses,  in  Liverpool,  for  the  seller  to  de- 
liver to  the  buyer  a  delivery  order.  The  defendants  relied 
on  the  acts  of  taking  samples,  coopering  the  puncheons,  and 
marking  them,  to  show  a  delivery ;  but  they  were  held  insuf- 
ficient It  was  conceded  by  all  the  Judges,  in  giving  their 
opinions,  that  delivery  orders  were  the  proper  evidence  of  the- 
transfer  of  possession ;  and  all  of  them  rested  their  judgment 
in  favor  of  the  plaintiff's  right  to  recover,  on  the  ground  that 
he  had  not,  by  that  mode,  transferred  the  possession  to  Col- 
lard.   These  cases  shcfw  that  the  deposit  of  g«x)ds,  when  they 
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hare  reached  their  destination,  in  a  ware-house,  subject  to 
the  order  and  control  of  the  buyer,  is  an  executed  deliyery, 
as  effectual  to  defeat  the  right  of  stoppage  in  trarmtu,  as  if 
they  had  been  deposited  in  the  ware-house  of  the  buyer;  and 
that  a  deposit,  in  like  manner,  in  the  ware-house  of  the  ven- 
der, divests  his  right  to  retain  for  the  pVice  which  may  be 
unpaid ;  and  that  a  complete  possession  may  be  transferred 
without  a  removal  of  the  goods,  or  the  exercise  of  any  act  of 
ownership,  but  by  the  mere  act  of  delivering  an  order  for  the 
transfer  of  them  to  the  vendee.  The  law,  thus  collected 
from  the  adjudged  cases,  is  in  conformity  with  the  custom  in 
Charleston.  According  to  the  evidence,  the  universal  under- 
standing and  usage  is,  that  goods,  ware-housed,  are  trans- 
ferred by  delivery  orders,  which,  when  handed  to  the  wharf- 
inger by  tho  buyer,  cannot  be  countermanded  by  the  seller. 
The  delivery  is  complete,  by  the  deposit  of  the  order  with  the 
wharfinger,  and  it  is  evidence  of  the  transfer.  On  the  proof 
in  the  case,  the  transfer  of  the  three  hundred  and  twenty-one 
bales  by  Hilliard  to  Smith  was  complete,  and  the  delivery 
executed ;  and  Hilliard's  right  to  detain  or  stop  them  in  tran- 
sUuj  was  divested. 

It  is  argued  that  this  case  presents  an  exception  to  the 
general  rule,  because  the  order  of  Hilliard,  for  the  transfer  of 
the  cotton  to  Smith,  was  conditional,  and  Smith  failed  toper- 
form  the  condition.  That  which,  in  this  objection,  is  called 
a  condition,  was  the  consideration  for  the  transfer  of  the  321 
bales  by  Hilliard  to  Smith — viz.,  that  Smith  should  replace 
them  by  the  delivery  of  329  other  bales  of  cotton.  Kvery 
^e  is  on  a  condition  that  the  buyer  shall  pay  the  purchase 
money,  or  render  the  consideration,  whatever  it  may  be,  which 
the  seller  agreed  to  accept  as  the  equivalent  for  his  goods. 
The  right  to  retake  exists  only  when  the  purchase  money  is 
unpaid.  But  if  the  payment  of  the  purchase  money  be  con- 
strued into  a  condition  precedent  to  any  legal  transfer  of  pos- 
session, goods  unpaid  for  may,  under  all  circumstances,  be 
retaken ;  which  is  not  the  law.  Smith's  stipulation,  to  sub- 
stitute other  cotton  for  that  transferred  to  him  by  Hilliard, 
must  be  treated  as  an  ordinary  case  of  sale,  in  which  the 
purchase  money  is  unpaid.  It  is  next  objected  that  Hilliard's 
order  to  Smith  was  insufficient  to  transfer  the  ^21  bales,  be- 
cause the  marks  were  not  specified  in  the  order.  The  defend- 
ants are  stake-holders.  Hilliard  is  the  true  defendant  He 
cannot  make  this  objection.  The  cotton  for  which  he  gave 
Smith  the  order,  was  the  same  cotton  Smith  had  transferred 
to  him;  and  the  numbers  and  marks  must  have  been  entered 
in  the  wharf  books.  It  was  well  known  to  all  the  parties, 
and  to  Cranston,  what  cotton  was  intended  by  the  order.  A 
41 
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particular  description  of  the  cotton  in  the  order,  by  numbers 
and  marks,  is  not  necessary,  if  the  particular  parcel  intended 
is  otherwise  well  known  and  ascertained,  which  was  the  fact 
respecting  this  cotton. 

On  the  subject  of  damages,  the  defendants  insist,  in  behalf 
of  Hilliard,  that  the  balance  due  to  the  plaintiffs  by  Smith. 
on  account  of  their  advance  to  him,  shoula  have  been  creditea 
with  the  proceeds  of  the  first  sale  of  the  290  bales,  and  not 
with  the  proceeds  of  the  second  sale,  on  which  there  was  a 
loss,  because  the  plaintiffs  did  not  obtain  the  consent  of  Hill- 
iard to  the  resale.  Hilliard  had  no  interest  in  the  sale  of  this 
cotton,  which  he  had  transferred  to  the  plaintiffs,  having  re- 
ceived an  equal  number  of  bales  from  Smith  in  substitution 
for  them.  By  that  arrangement,  all  his  claim  to  this  parcel 
was  determined.  Besides,  it  being  held  that  Hilliard  had 
parted  with  his  lien  on  the  321  bales,  by  the  transfer  of  them 
to  Smith,  he  has  no  interest  in  the  sale  of  any  part  of  them ; 
nor  can  he  claim  from  the  plaintiffs,  nor  from  the  general  as- 
signee of  Smith,  any  account  of  the  surplus,  if  there  were  any, 
which  might  remain  from  the  sale  of  the  321  bales,  after  pay- 
ment to  the  plaintiffs  of  their  advance  to  Smith. 

The  defendants  claim  a  verdict,  because  it  appears,  by  the 
account  current  of  the  plaintiffs  with  Smith,  presented  to  his 
assignee,  that  after  charging  the  advance  on  the  321  bales, 
and  crediting  the  nett  proceeds  of  the  290  bales,  there  remains 
a  balance  of  $1,600  due  by  the  plaintiffs  to  Smith.  This 
balance  is  produced  by  a  credit  of  $4,000,  as  received  by  the 
plaintiffs  from  Latham  &  Co.  of  Havre.  Smith  testified  that 
this  sum  was  the  balance  of  a  shipment  of  cotton  which  he 
had  made  to  Latham  &  Co.  on  his  own  account  and  in  his 
own  name.  The  plaintiffs  had  made  an  advance  to  Smith 
on  this  cotton,  but  it  did  not  appear  they  had  any  lien  on  it, 
nor  how  they  got  possession  of  the  fund.  It  had  been  in- 
cluded in  Smith's  general  assignment  for  the  benefit  of  his 
creditors,  and  is  demanded  of  the  plaintiff  by  the  assignee. 
On  this  proof,  the  jury  may  have  found  that  the  credit  of 
$4,000  in  the  plaintiff's  account  current  had  been  erroneously 
given,  and  that  the  plaintiffs  could  not  retain  it  against  the 
assignee.  But  again  adverting  to  the  decision  that  Hilliard 
parted  with  his  lien  on  the  321  bales,  which  were  transferred 
oy  Smith  to  the  plaintiffs,  in  pledge  for  their  advance  to  him, 
the  assignee  of  Smith  may  demand  of  the  plaintiffs  that  they 
should  account  for  the  31  bales,  parcel  of  the  321,  which  have 
not  been  applied  towards  reducing  the  amount  of  their  ad- 
vance to  Smith ;  and  it  would  be  no  answer  to  the  assignee 
that  the  defendants  had  kept  them  on  account  of  Smith's  debt 
to  Hilliard. 
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After  a  careful  consideration  of  the  grounds  of  appeal,  it  is 
the  opinion  of  the  Court  that  the  motion  be  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Withers, 
J.  concurred. 

Wardlaw,  J.  dissenting.  I  cannot  reach  the  conclusions 
which  my  brethren  have  attained  in  this  case. 

The  delivery  of  a  delivery  order  (even  one  which,  like 
Hilliard's  to  Smith,  does  not  specify  the  exact  articles  to  be 
delivered,  or  the  person  to  whom  the  delivery  is  to  be  made,) 
may,  as  a  symbolical  delivery,  be  sufficient  to  complete  a  sale: 
but  without  actual  execution  of  the  order,  by  the  wharfingej  s 
delivery  of  the  articles,  or  a  transfer  in  the  wharfinger's  booics, 
or  some  other  distinct  act  acknowledging  possession  t^  be  in 
the  vendee,  cannot,  as  I  think,  serve  to  arrest  the  much  fa- 
vored right  of  stoppage  in  trajisiiu,  where  no  right  in  a  third 
person  has  accrued  from  the  symbol  of  ownership  being  placed 
m  the  hands  of  the  vendee.  Here  Frazer  &  Co.  bought  from 
Smith  entirely  upon  Smith's  representations,  without  any  in- 
formation of  the  dealings  between  Hilliard  &  Smith:  indeed, 
the  order  of  H.  to  S.  had  not  then  been  given — and  when 
Hilliard  took  that  order  from  the  file,  Frazer  &  Co.  had  never 
heard  of  it,  and  there  is  no  evidence  that  H.  had  heard  of  any 
dealings  between  them  and  Smith. 

In  trover,  the  plaintiflf  must  recover  for  the  conversion  of 
specific  chattels.  By  selling  the  290  bales  before  they  had 
a  right  to  do  so,  the  plaintiffs  may  have  subjected  themselves 
to  the  risk  of  accounting  to  Smith  for  any  loss  thereby  occa- 
sioned to  him,  but  (assuming  that,  as  mortgagees,  they  could 
not  be  damnified  l)eyond  the  amount  of  the  debt  secured  to 
them,)  I  think  it  strange  that  they  should,  in  the  pursuit  of 
31  specific  bales,  be  held  to  account  not  for  what  the  290 
bales  of  the  specific  lot  actually  brought,  but  for  what  other 
290  bales,  sold  at  the  proper  time,  would  have  brought.  Smith 
expressed  dissatisfaction  with  the  sale,  but  directed  no  re- 
purchase. 

I  desire  not  to  argue  the  questions,  but  only  to  indicate 
the  grounds  of  my  dissent 

Motion  refused. 
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Thomas  K  Gtadsden  v.  Samuel  Oasque. 

The  coTenant  of  the  plaintiff  was»  that  he  should  accept  and  pay  "all  snch  diaft 
or  diafU"  aa  the  defendant  might  '^firom  time  to  time"  draw  on  him,  for  the 
purchaae  of  slaTea,  to  the  amount  of  $5,000,  and  no  more — and  the  coTenam 
of  the  defendant  was,  that  he  should  indemnify  the  plaintiff  from  all  loss  "by 
reason  of  any  acceptance  or  acceptances  of  all  such  draft  or  drafts  as  he  might 
from  time  to  time  accept,  by  virtue  of  the  true  intent  and  meaning  **  of  the  agree- 
ment— hddf  that  the  defendant's  liability  for  subsequent  acceptances  was  not 
discharged  after  aoceptances  to  the  amount  of  S5}000  had  been  discharged. 

A  judgment,  by  agreement  of  the  parties,  may  be  entered  up  as  a  security  for  a 
debt  then  due,  and  also  for  future  advances  to  the  defendant;  and  the  plaintiff 
may  coUect  by  execution  not  only  the  sum  due  at  the  time  the  judgment  was 
rendered,  but  the  amount  subsequently  advanced. 

Before  Mr.  Justice  Frost,  at  Chambers^  Charleston^  FA- 
ruary^  1847. 

CONFESSION  OF  JUDGMENT  FOR  $5,000,  DATE  MAY  17,  1846. 

This  was  a  motion  to  stay  the  execution  in  the  above  case, 
and  for  a  rule  against  the  plaintiff,  to  show  cause  why  satis- 
faction should  not  be  entered  on  the  judgment. 

AFFIDAVIT  OF  THE  DEFENDANT,  SAMUEL  GASUUE. 

Thb  Statg  op  South  Carolina,  ) 
OeorgeU)wn  District,  ) 

Personally  appeared  before  me,  Samuel  Gasque,  the  defend- 
ant  in  the  above  stated  case,  who,  being  sworn,  made  oath 
that,  on  the  17th  May,  A.  D.  1845,  he  confessed  a  judgment, 
in  the  city  pf  Charleston,  for  the  sum  of  five  thousand  dollars, 
in  favor  of  the  plaintiff,  Thomas  N.  Gadsden — on  a  bond  of 
indemnity  in  the  penal  sum  of  five  thousand  dollars,  dated 
the  16th  May,  in  the  same  year,  a  copy  of  which  is  attached 
to  the  record  in  said  case — and  this  deponent  further  says, 
that  pursuant  to  the  stipulations  contained  in  the  said  bona 
of  indemnity,  on  the  19th  day  of  May,  in  the  year  above 
mentioned — the  day  on  which  the  entry  of  said  judgment 
bears  date,  he  drew  a  draft  on  the  said  Gadsden,  for  the  sum 
of  five  thousand  dollars,  payable  at  ninety  days,  which  was 
accepted  by  the  said  Gadsden — that  on  the  20th  August  fol- 
lowing, the  day  before  the  said  draft  was  payable,  this  depo- 
nent remitted  to  the  said  Gradsden,  for  the  purpose  of  meeting 
said  draft,  the  sum  of  fifteen  hundred  dollars — and  on  the 
following  day,  the  21st  August,  he  remitted  to  him  the  far- 
ther sum  of  nfteen  hundred  dollars  —  making,  in  all,  the  suoi 
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of  three  thousand  dollars,  which  he  had  remitted  to  him  in 
cash,  which  sums  the  said  Gadsden  acknowledged  to  have 
received  by  his  letter,  dated  21st  August,  1845 :  and  this  de- 
ponent further  says,  that  some  time  between  the  date  of  the 
said  judgment  and  the  time  when  the  said  draft  had  arrived 
at  maturity — that  is,  between  the  19th  of  May  and  the  21st 
of  August,  deponent  had  shipped  from  Georgetown  to  the  de- 
fendant in  Charleston,  the  following  negro  slaves,  viz:  Sam, 
Sarah,  Bob,  Joe,  Dinah,  Tom,  to  be  sold  by  defendant  in  or- 
der to  place  him  in  funds  to  meet  the  payment  of  said  draft; 
that  defendant  sold  Tom  for  the  sum  of  $685 — and  although 
the  said  Gadsden  has  never  furnished  to  deponent  an  account 
of  the  sales  of  the  other  negroes,  he  however  acknowledged, 
by  his  letter  of  the  ,  that  they  were  worth  at  least 

$1600,  making,  in  the  whole,  the  sum  of  two  thousand  one 
hundred  and  eighty-five  dollars — so  that,  with  the  three 
thousand  dollars  which  defendant  remitted  in  cash,  as  above 
stated,  the  said  Gadsden  was  in  the  possession  of  funds  be- 
longing to  the  deponent,  to  the  amount  of  five  thousand  and 
one  hundred  and  eighty-five  dollars,  before  the  said  draft  be- 
came due,  to  enable  him  to  meet  the  payment  thereof.  This 
deponent  further  says,  that  notwithstanding  he  had  placed 
the  said  Gadsden  in  the  possession  of  funds,  to  an  amount 
more  than  sufficient  to  enable  him  to  meet  the  said  draft, 
when  it  should  arrive  at  maturity — the  said  Gadsden,  instead 
of  entering  satisfaction  on  the  said  judgment,  pursuant  to  the 
provisions  in  the  said  bond  of  indemnity,  upon  which  judg- 
ment is  predicated — nevertheless  refuses  so  to  do,  but  insists 
upon  enforcing  the  same  against  the  property  of  this  depo- 
nent, in  fraud  of  the  rights  of  the  bona,  fide  judgment  credits 
ors  of  deponent — deponent  further  says,  that  there  are  judg- 
ments against  him  to  a  considerable  amount,  in  the  District 
of  Marion,  where  he  resides,  junior  in  date  to  the  one  con- 
fessed by  him  to  Gadsden — that  nearly  all  his  property  is 
now  unaer  levy,  and  advertised  to  be  sold  on  the  sale  day  in 
February  next — that  Gadsden,  with  the  view  of  defeating 
the  just  rights  of  the  other  judgment  creditors  of  this  depo- 
nent, has  sent  his  execution  to  the  Sheriff  of  Marion,  in  whose 
office  deponent  has  heard  it  is  lodged — and  insists  upon  be- 
ing paid  the  amount  of  his  said  execution,  out  of  the  proceeds 
arising  from  the  sale  of  deponent's  property,  notwithstanding 
the  same  has  been  fully  paid  and  satisfied. 

SAMUEL  GASdUE. 
Sworn  to  brfore  me,  this  29^A  Jantiart/,  1847. 
D.  L.  McKay,  Nota/ry  PvbUc. 
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Mr.  S.  Gasque  : 

Dear  Sir — I  received,  per  your  brother,  a  negro  boy,  named 
Bob,  and  will  do  the  best  I  can  with  him,  as  you  have  di- 
rected—  though,  as  a  guide  for  me,  I  would  like  to  have  his 
cost  price :  do  tliis  by  return  mail.  The  fellow  you  sent  me 
a  few  days  since,  I  was  offered  $525  for,  and  I  think  the 
same  man  will  give  me  $550,  which,  if  he  does,  I  will  ac- 
cept, if  you  please.  I  am  very  short  of  money — therefore 
must  beg  you  to  be  sure  to  attend  your  draft — negroes  are 
getting  higher  every  day,  particularly  men  and  boys ;  not  so 
small  as  the  one  you  have  sent — two  sizes  larger. 

Yours  truly,  THOMAS  N.  GADSDEN. 


Charleston,  May,  1645. 


Charlebton,  2l8t  August,  1845. 


Mr.  Samuel  Gasque: 

Dear  Sir — Enclosed,  you  have  your  draft  accepted:  re- 
member, for  I  have  no  security,  the  judgment  must  be  re- 
newed—  I  will  therefore  expect  shortly  to  see  you  in  Charles- 
ton, to  renew  the  judgment;  also  to  sign  an  agreement,  which 
I  will  draw  out  for  us  both  to  sign,  according  to  our  present 
arrangement,  for  the  future  transaction  of  business.  If  you 
will  act  fairly  with  me,  I  can  make  considerable  of  commis- 
sions, and  you  can  make  good  profit  if  you  buy  judiciously. 
I  do  not  know  what  effect  the  Mexican  War  will  have  on 
slave  property — as  soon  as  I  can  find  out  what  public  senti- 
ment IS,  I  will  write  you  again,  though  you  had  better  come 
down  and  see  me  in  person.  I  received  by  mail  yesterday,  fif- 
teen hundred  dollars ;  your  draft  is  payable  to-day  of  $5000, 
Yours  as  usual,  THOMAS  N.  GADSDEN. 


*> 


P.  S. — I  received  fifteen  hundred  more  dollars  by  mail  this 
morning,  from  you.        Yours,  &c.        T.  N.  GADSDEN. 

$5000  drawn,  90  days,  through  Bank  of  Georgetown,  da- 
ted 20th  May,  1845,  paid  21st  August,  1845. 

22d  August,  1845,  $5000  at  90  days,— 27th  November, 
1845,  $2500  at  60  days,  paid. 

COPY  OF  DR.  LEE'S  CERTIFICATE. 

I  certify  that  Joe  has  a  curvature  of  the  spine  and  small 
limbs,  which  are  probably  the  consequence  of  this  first  defect 
— I  do  not  consider  him  capable  of  enduring  continued  hard 
work.  (Signed,)  LAWRENCE  LEE,  M.  D. 

Charleston,  Sept  16,  1845. 
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Charleston,  17th  September^  1845.     . 
Dr.  Gasqtte: 

I  am  happy  to  inform  you  that  I  sold  your  man  Tom  this 
day,  for  five  hundred  ana  eighty-five  dollars ;  I  also  sold  Joe, 
but  he  was  returned  as  unsound,  as  per  above  certificate: 
what  shall  I  do?  Shall  I  sell  him  at  a  less  price  than  I  had 
sold  him  for,  or  not?  I  got,  in  the  sale  just  broken  up,  $563. 
1  have  been  ofiered  $462^  for  the  girl;  I  am  trying  for  $500; 
I  think  I  had  better  sell  at  $475,  when  I  get  it  ofiered.  You 
paid  too  much  for  the  little  boy ;  he  is  not  likely ;  I  fear  you 
have  paid  also  too  much  for  the  old  man  :  I  will  do  my  bes^ 
however.  Send  me  on  prime  negroes,  and  I  can  do  well  for 
you.  Yours  truly,  T.  N.  GADSDEN. 

You  can  give  $525  for  men ;  they  will  bring  $575  to  $600 ; 
women,  $400,  will  sell  for  $475. 

Charleston,  Noyember  22d,  1845. 
Mr.  Samuel  Gasque  : 

Dear  Sir — Your  letter  of  the  21st  instant  reached  me 
safely,  and,  much  to  my  astonishment,  I  have  seen  no  pro- 
vision made  for  your  draft  of  $5000,  which  is  this  day  pay- 
able. You  may  imagine  my  situation  no  ways  diflBicult,  but 
you  are  much  mistaken ;  the  negroes  Sam,  Sarah,  Bob,  Joe 
and  Dinah,  when  all  sold  at  their  outside  value,  will  not  bring 
more  than  $1600,  which  in  itself  is  not  sufficient  to  meet  the 
balance  against  you  in  our  last  settlement ;  I  am,  therefore, 
placed  in  a  position  which  I  never  expected — more  espe- 
cially, when  I  take  into  consideration  your  frequent  promises 
"to  make  myself  easy,"  that  you  would  not  suffer  the  draft 
to  fall  due,  without  funds  to  meet  it ;  judge  now  of  my  disap- 
pointment, thrown  altogether  on  my  own  resources,  and  at  a 
time  by  no  means  favorable,  as  I  have  been  frequently  pressed 
for  this  month  past,  owing  to  the  dullness  of  the  season.  I 
am  compelled  to  make  this  matter  more  obligatory  on  you, 
and  request  you  to  come  to  Charleston  forthwith,  in  person, 
and  arrange  this  business — it  can  never  continue  this  way 
any  longer.    I  will  expect  a  reply  from  you  by  returning  mail. 

THOMAS  N.  GADSDEN. 

Received  from  Samuel  Gasque  two  hundred  and  fifty-six 
67-100  dollars,  in  fiiU  of  all  demands,  to  date,  for  balance  due 
on  ledger  and  interest.  THOMAS  N.  GADSDEN. 

August  27th,  1844. 

COPY  OF  THE  AGREEMENT. 
The  State  of  South  Carolina  : 

Eluow  all  men  by  these  presents,  that  I,  Samuel  Gasque, 
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of  Marion  District,  in  the  State  aforesaid,  am  held,  and  firmly 
bound  unto  Thomas  N.  Gadsden,  of  the  city  of  Charleston, 
in  the  State  aforesaid,  broker,  in  the  penal  sum  of  five  thou- 
sand dollars,  to  be  paid  to  the  said  Thomas  N.  Gadsden,  his 
certain  attorney,  executors,  administrators  or  assigns,  to  which 
payment,  well  and  truly  to  be  made  and  done,  I  bind  myself, 
and  each  and  every  of  my  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  by  these  presents. 

Sealed  with  my  seal,  and  dated  at  Charleston,  this  sixteenth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-five,  and  in  the  sixty-ninth  year  of  American 
Independence. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
the  said  Samuel  Gasque,  for  the  consideration  hereinafter  ex- 
pressed and  set  forth,  covenants,  promises,  and  agrees  to  and 
with  the  said  Thomas  N.  Gadsden,  from  time  to  time,  and 
with  all  reasonable  dispatch,  to  purchase  slaves,  and  cause 
them  to  be  sent  and  delivered,  with  as  little  delay  as  possible, 
to  the  said  Thomas  N.  Gadsden,  in  the  city  of  Charleston, 
then  and  there  the  said  slaves  to  be  held  by  the  said  Thomas 
N.  Gadsden,  at  the  risk  of  the  said  Samuel  Gasque,  and  to 
be  sold  from  time  to  time  by  the  said  Thomas  N.  Gadsden, 
as  in  his  judgment  is  for  the  best  interest  of  the  said  Samuel 
Gasque,  and  on  his  account.  And  it  is  further  covenanted 
and  agreed,  by  the  said  Samuel  Gasque,  that  the  proceeds^ 
arising  from  the  sale  of  the  said  slaves,  after  first  deducting 
all  inciaental  costs,  and  charges  and  commissions  for  the  sale 
of  the  same,  shall  be  applied  by  the  said  Thomas  N.  Oads- 
den to  the  payment  of  all  sitch  liabilities  as  the  said  Thomas 
iV.  Gasden  shall  incur  by  virtue  of  his  agency  in  the  said  sales. 
And  whereas,  the  sai(J  Thomas  N.  Gadsden,  in  consideration 
of  the  aforesaid  covenant  on  the  part  of  the  said  Samuel  Gas- 
que, will,  from  time  to  time  hero,after,  accept,  either  at  sight 
or  on  time,  and  when  due,  pay  all  such  draft  and  drafts,  bill 
and  bills  of  exchange,  as  the  said  Samuel  Gasque  may  from 
time  to  time  draw  upon  him,  the  said  Thomas  N.  Gadsden, 
in  the  purchase  of  slaves,  as  the  said  Samuel  Gasque  may 
purchase  for  sale,  as  aforesaid,  to  the  amount  of  five  thou- 
sand dollars,  and  not  more  —  which  said  draft  and  drafts, 
bill  and  bills  of  exchange,  may  be  made  payable  to  any  Bank 
in  the  city  of  Charleston.  And  the  said  Samuel  Gasque 
hereby  further  covenants  and  agrees  not  to  limit  the  prices 
juid  sales  of  any  or  all  such  slaves  as  may  by  him  be  sent  to 
the  said  Thomas  N.  Gadsden  by  virtue  of  this  covenant  and 
agreement,  but  the  said  Thomas  N.  Gadsden  shall,  at  any 
and  all  times,  sell  the  same  at  the  best  possible  prices  in  his 
discretion,  without  limitation  or  restraint,  by  the  said  Samuel 
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Gasque.  And  it  is  the  true  intent  and  meaning  of  these  pres- 
ents, that  the  said  covenant  and  agreement,  herein  entered 
into,  the  said  Samuel  Gasque  may  dissolve  the  same,  and 
the  said  Thomas  N.  Gadsden  may,  at  his  pleasure,  dissolve 
the  same,  at  any  time  either  may  desire,  upon  thirty  days 
notice  of  such  intention  of  either  party,  being  given  to  the 
other.  And  it  is  the  further  intent  of  these  presents,  that  the 
forgoing  band  is  intended  to  secure  and  indemnify  the  said 
Thomas  H.  Gadsden  for  all  loss  and  injury  which  he  may 
sustain  or  suffer,  by  reason  of  any  acceptance  or  acceptances 
of  all  such  draft  or  drafts,  bil)  and  bills  of  exchange,  he  may 
from  time  to  time  accept  for  and  on  account  of  the  said  Sam- 
uel Gasque,  by  virtue  of  the  true  intent  and  meaning  of  these 
presents.  And  if  the  said  Samuel  Gasaue  shall  well  and  truly 
perform  all  his  aforesaid  covenants  ana  agieements,  then  the 
above  obligation  to  be  void  and  of  non-effect,  or  else  to  remain 
in  foil  force  and  virtue. 

Witness  my  hand  and  seal  the  day  and  year  aforesaid. 
(Signed)        SAMUEL  GASQUE,  [l.  s.] 

Signedy  sealed^  and  delivered  in  presence  of  Jobn  S.  Biggs. 

OPINION. 

The  Presiding  Judge.  The  rule  to  show  cause  must 
depend  on  the  result  of  the  motion  to  stay  the  execution,  for 
all  the  objections  which  can  be  made  to  the  judgment,  apply 
equally  to  the  execution ;  and  if  this  be  not  stayed,  it  would 
be  inconsistent  to  direct  an  inquiry  whether  the  judgment  is 
satisfied.  The  motion  to  stay  the  execution  is  not  supported 
by  the  allegation  of  any  irregularity  in  the  proceedings,  or  of 
fraud  in  the  judgment,  nor  by  any  evidence  or  complaint  that 
the  defendant  owes  to  the  plaintiff  nothing,  or  not  so  much 
as  the  judgment ;  but  it  is  rested  entirely  on  the  ground  that 
the  bond  of  indemnity,  on  which  the  judgment  is  entered,  has 
been  full7  satisfied  by  the  defendant's  repayment  of  the  first 
draft  for  $5,000,  which  was  accepted  and  paid  by  the  plain- 
tiff. This  depends  on  the  construction  of  the  condition  of 
the  bond,  and  presents  a  mere  question  of  law. 

First,  it  is  to  be  remarked  that  the  agreement  consists  of 
mutual  covenants  between  the  immediate  parties  to  the  con- 
sideration, and  is  not  a  guaranty  or  engagement  to  pay  the 
debt  of  a  third  person.  The  plaintiff's  acceptances,  to  what- 
ever amount,  enured  to  the  benefit  of  the  defendant.  The 
limit  of  the  amount  of  acceptances  was  stipulateJ  for  the 
benefit  of  the  plaintiff,  and  not  of  the  defendant,  as  in  ca:»es 
of  guaranty.  It  is  the  plaintiff  who  covenants  that  he  will 
42 
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accept  the  defendant's  draft,  for  the  purchase  of  negroes,  "to 
the  amount  of  $5,000,  and  not  more."  The  defendant  cove- 
nants to  indemnify  the  plaintiff  against  loss  from  all  such 
acceptances.  This  covenant  expresses  the  just  liability  of 
the  defendant,  but  if  it  exceeds  the  security  which  the  plain- 
tiff contracted  for,  the  claims  of  other  creditors  require  that 
the  plaintiff  should  not  take  more,  under  the  judgment,  than 
is  secured  by  the  bond.  Is  the  security  of  the  bond  and  judg- 
ment confined  to  the  first  acceptances  of  the  plaintiff,  not 
exceeding  $5,000?  This  is  to  be  first  determined  by  the 
express  terms  of  the  agreement.  If  ^hey  admit  of  doubt,  the 
whole  transaction  may  be  brought  in  aid  of  the  construction. 
The  covenant  of  the  plaintiff  is,  that  he  shall  accept  and  pay 
"aZ/  *wcA"  drafts  as  the  defendant  may  "from  time  to  time" 
draw  on  him,  in  the  purchase  of  slaves,  "to  the  amount  of 
$5,000,  and  no  more."  The  defendant  covenants  that  he 
will  indemnify  the  plaintiff  from  all  loss,  "by  reason  of  any 
acceptance  or  acceptances  of  all  such  draft  or  drafts  as  he 
may  from  time  to  time  accept,  by  virtue  of  the  true  intent 
and  meaning"  of  the  agreement.  Even  if  the  terms  of  the 
agreement  are  to  be  construed  by  the  rules  which  determine 
a  continuing  guaranty,  a  reference  to  the  cases  collected  in 
Chitty  on  Contracts,  525-6,  will  show  that  the  defendant's  lia- 
bility for  subsequent  acceptances  is  not  discharged  after  ac- 
ceptances to  the  amount  of  $5,000  have  been  satisfied. 

This  construction  receives  confirmation  from  the  whole 
agreement.  The  defendant  had  undertaken  an  agency  for 
the  sale  of  the  slaves,  on  commission,  to  be  purchased  by  the 
defendant  with  funds  to  be  raised  on  the  plaintiff's  accept- 
ances. The  agreement  was  to  continue  indefinitely,  and  be 
dissolved  at  the  pleasure  of  either  party,  on  thirty  days  no- 
tice. The  business  required  a  large  outlay  of  funds.  The 
defendant's  purchases  depended  on  the  advances  procured  by 
the  plaintiff's  acceptances. 

It  the  bond  were  satisfied  by  the  first  draft  for  $5,000,  much 
pains  were  wasted  in  preparing  the  terms  of  the  agreement. 

It  appears,  from  the  plaintiff's  letter  of  the  21st  of  August, 
that  he  then  supposed  the  judgment  did  not  protect  any  ac- 
ceptances after  the  first.  But  he  is  not  concluded  by  that 
opmion,  as  by  an  admission  of  facts.  He  did  not  take  a  new 
security ;  ana  subsequently  accepted  for  the  defendant,  to  the 
amount  of  $7,500.  He  may  have  been  advised  that  the  judg- 
ment was  a  security  for  future  acceptances,  and  in  confidence 
of  this,  gone  on.  This  misapprehension  of  the  effect  of  the 
agreement,  cannot  change  it.  There  is  no  evidence  of  an 
admission,  in  fact,  that  the  judgment  was  satisfied  by  the 
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pa3mient  of  the  first  drafts,  or  that  the  subsequent  accept- 
ances were  not  made  on  the  security  of  it. 

The  motion  is  refused. 

The  attorney  for  the  motion  moved  to  reverse  the  decision 
of  his  Honor,  refusing  the  motion,  on  the  following  grounds  : 

1.  Because  his  Honor  erred  in  deciding  that  the  bond  on 
which  the  confession  of  judgment  was  given,  was  continuing 
in  its  nature — and  not  discharged  by  the  parties  being  in- 
demnified for  the  first  advance,  to  the  amount  of  the  penalty. 

2.  Because  his  Honor  erred  in  deciding  that  the  plaint^ 
on  the  judgment  was  entitled  to  set  up  the  security  against 
what  was  acknowledged  to  be  the  intent  of  the  parties,  and 
arainst  his  own  admission,  that  the  judgment  was  no  longer 
of  force. 

3.  Because  his  Honor's  decision  was,  in  other  respects,  con- 
trary to  law. 

Monroe,  for  the  motion. 

Porter,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

It  is  not  affirmed  in  the  affidavit  of  Gasque,  that  the  amount 
claimed  by  Gadsden,  and  which  he  is  proceeding  to  collect 
under  the  judgment  and  execution,  is  not  in  fact  due  to  Gads- 
den ;  and  the  account  current  between  the  parties,  showing  a 
balance  for  more  than  the  amount  of  the  judgment,  was  pro- 
duced at  the  argument  of  the  case  at  Chambers,  and  admit- 
ted in  evidence,  without  objection.  The  ground  assumed  in 
the  affidavit  and  argument,  for  staying  the  execution,  is,  that 
the  bond  and  judgment  confessed  therein,  import  an  obliga- 
tion to  repay  Gadsden's  acceptances  to  the  amount  of  five 
thousand  dollars,  and  no  more ;  and  that  by  cash  pajnnents 
and  credits  for  negroes  sent  to  Gadsden  for  sale,  he  has  been 
repaid  the  first  acceptance  for  five  thousand  dollars,  by  which 
payment  the  judgment  is  satisfied.  This  statement  presents 
a  question  of  law  on  the  construction  of  the  condition  of  the 
bond,  whether  the  penalty  is  a  security  only  for  acceptances 
to  the  amount  of  five  thousand  dollars,  or  a  continuing  secu- 
rity for  future  acceptances.  On  this  point  it  is  only  neces- 
sary to  support  the  construction  of  the  Circuit  Judge,  by 
citing  the  authorities  referred  to  in  his  opinion. 

In  Williams  v.  Rawlinson,  3  Bingh.  71,  the  condition  of 
the  bond  was,  that  the  principal  obligor  should,  "from  time 
to  time,"  and  at  all  times  thereafter,  reimburse  to  the  obligees 
all  sums  of  money  which  the  obligees  should,  within  ten 
years,  advance  or  pay  on  account  of  accepting  and  paying 
any  drafts  which  the  principal  obligor  should,  ^  from  time  to 
time  draw"  on  the  obligees — it  was  moved,  in  arrest  of  judg- 
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ment  against  one  of  the  securities,  that,  by  the  terms  of  the 
bond,  the  plaintiffs  were  not  to  allow  the  principal  obligor  to 
be  more  than  £5,000  in  their  debt  at  one  time ;  whereas,  it 
was  averred  that  he  owed  them  a  sum  exceeding  £35,000 
at  the  time  of  the  action;  but  the  Court  said  there  was  no- 
thing in  the  objection,  the  meaning  of  the  bond  being  clearly 
that  whatever  the  plaintiffs  advanced,  the  defendant  would 
contribute  £5,000  towards  indemnifying  them.  The  condi- 
tion of  the  bond  in  Butson  v.  Spearman^  9  Ad.  and  Ellis, 
298,  was,  that  the  obUgors  shoula  pay  to  the  obligees  all  such 
sums  of  money,  not  exceeding  £200,  which  the  obligees  should 
advance  or  pay  on  account  of  their  acceptances  of  bills  which 
the  principal  obligor  should,  ^'from  time  to  time,"  draw  upon 
them.  The  judgment  of  the  Court,  expressed  by  Lord  Den- 
man,  C.  J.,  was,  "  we  are  satisfied  this  is  a  continuing  guar- 
anty. There  is  no  doubt."  Sansom  v.  Bell,  2  Campb.  37, 
and  Merle  v.  Wells,  2  Campb.  413,  will  be  found  to  confirm 
these  decisions.  In  Livingston  v.  Mclrday,  16  Johns.  R.,  it 
was  held  that  a  judgment,  by  agreement  of  the  parties,  may 
be  entered  up  as  a  security  for  a  debt  then  due,  and  also  for 
future  advances  to  the  defendant ;  and  the  plaintiff  may  col- 
lect, by  execution,  not  only  the  sum  due  at  the  time  judgment 
was  rendered,  but  the  amount  subsequently  advanced  to  the 
defendant ;  and  it  is  said,  in  the  judgment  of  the  Court,  that 
there  is  no  solid  objection  to  this,  any  more  than  to  a  mort- 
gage being  held  as  a  security  for  future  advances. 
The  motion  is  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Wardlaw, 
J.  concurred. 
Motion  refused. 


John  T.  Syme  and  wife  v.  Joseph  A.  Sanders  et  al. 

An  action  of  trespass  to  try  title,  brought  by  husband  and  wife,  is  not  abated  by 
the  death  of  the  wife. 

Before  Mr.  Justice  OWeall,  at  Charleston,  May  Term,  1847, 

This  was  an  action  of  trespass  to  try  the  title  to  a  lot  in 
Pinckney  street,  in  the  city  of  Charleston.  After  issue  joined 
and  the  case  had  been  continued,  the  defendants  pleaded  in 
abatement  that  the  plaintiff's  wife,  in  whose  right  the  action 
was  brought,  had  died,  leaving  issue  living  puis  darrien  con- 
tinuance. To  this  plea  the  plaintiff,  the  husband,  demumd, 
and  the  defendants  joined  in  demurrer. 
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His  Honor  decided  that  the  demurrer  must  be  sustained, 
as  the  husband,  by  the  death  of  the  wife,  acquired  an  estate 
in  fee  in  one-third  of  the  lot,  and  to  that  extent  might  recover. 

The  defendants  appealed  from  that  decision,  upon  the 
ground  that  their  plea  in  abatement  should  have  been  sus- 
tained. 

McCready  <fc  Caldwell,  for  the  motion. 

J.  S.  Rhett  &  Sons,  contra. 

CNeall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  I  perceive  no  difficulty  in  holding  that  the 
death  of  the  wife  does  not  abate  the  suit.  There  is  no  doubt 
about  the  general  rule,  that  an  actiou  does  not  lie  before  the 
cause  of  action  accrued,  and  if  that  appears  by  the  record,  it 
is  cause  of  demurrer,  and  if  it  be  dehors^  it  is  good  ground  for 
a  plea  in  abatement. — Com.  Dig.  Action  E  1.  But  this  case 
cannot  come  under  that  rule.  Here  the  plaintiff  Syme  and 
his  wife  had  a  cause  of  action,  when  the  action  was  com- 
menced: they  had  the  right  to  the  possession  of  the  freehold, 
and  damages  for  the  trespass  thereon  committed.  The  only 
question  is,  does  that  cause  of  action  survive  to  the  husband, 
in  part  or  in  the  whole?  I  suppose,  in  England,  the  case 
would  abate,  though  I  have  not  been  able  to  find  any  pre- 
cisely parallel  case. 

In  Massachusetts,  the  case  of  CtUts  and  others  f>,  Hasthins^ 
11  Mass.  66,  was  decided  under  a  rule  which  we  have  abol- 
ished in  this  State.  In  it,  it  was  held  that  the  death  of  one 
of  several  demandants,  in  a  writ  of  right,  abated  the  case. 
The  case  of  Boyleston  v.  Cordes,  4  McC.  144,  ruled  very 
properly,  under  the  Act  of  1746,  to  which  I  shall  have  occa- 
sion hereafter  more  particularly  to  refer^  that  the  death  of  one 
of  several  co-plaintifis,  in  an  action  of  trespass  to  try  titles, 
did  not  abate  the  action.  This  was,  too,  very  much  in  con- 
formity to  the  cases  of  McFadden  and  wife  v,  Haley,  2  Bay, 
457,  and  Middleton  v.  Perry,  lb,  459,  and  the  well  settled 
practice  under  the  same,  that  one  of  several  distributees,  or 
tenants  in  common,  might  maintain  trespass  to  try  title  for 
the  whole  land  in  which  he  or  she  had  an  interest,  and  re- 
cover to  the  extent  of  that  interest,  and  have  a  writ  of  pos- 
session for  the  whole  close;  and  that  the  non-joinder  of  the 
other  distributees,  or  tenants  in  common,  was  neither  ground 
of  nonsuit  nor  plea  in  abatement.  These  cases,  and  the  prac- 
tice under  them,  certainly  abolished  the  foundation  ox  the 
rule  under  which  it  is  contended  that  the  death  of  the  wife 
abates  this  action.  For  as  the  husband,  at  her  death,  still 
has  an  interest  (one-third)  in  fee,  and  a  right  to  the  posses- 
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sion  of  the  freehold,  it  cannot  be  said  that  it  has  destroyed  all 
his  interest  in  the  action.     It  has  changed  and  reduced  it.    If, 
at  law,  he  can  now  bring  an  action  alone,  and  recover,  I  don't 
perceive  how  it  can  be  said  that  the  suit  now  pending  abates 
for  the  want  of  a  cause  of  action.    Before  the  change  brought 
about  by  McFadden  and  HcUey,  and  Middleion  and  Perry^ 
he  could  not  have  sued  without  joining  the  children  of  his 
wife — and  then,  for  that  cause,  the  case  would  have  abated. 
If  he  still  has  an  interest,  which  now  entitles  him  to  recover 
a  part  in  fee  of  the  freehold,  and  under  that  to  have  posses- 
sion, it  seems  to  me  it  falls  plainly  within  the  principle  of 
Boyleston  v,  Cordes,  and  an  equitable  constructit)n  of  the  Act 
of  1746.     That  Act  (7  Stat.  193,  sec.  7,)  provides  that  if  there 
be  two  or  more  plaintiffs  or  defendants,  and  one  or  more  of 
them  shall  die,  if  the  cause  of  such  action  shall  survive  to 
the  surviving  plaintiff  or  plaintiffs,  or  against  such  surviving 
defendant  or  defendants,  the  writ  or  action  shall  not  be  thereby 
abated,  but  such  death  being  suggested  upon  the  record,  the 
action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  or 
plaintiffs,  against  the   surviving  defendant  or  aefendants. 
Now,  under  this  statute  it  is  plain,  if  the  whole  cause  of  ac- 
tion would  survive  to  husband  or  wife,  the  death  of  either 
would  not  abate  the  case.     Substantially,  the  whole  cause 
of  action  does  survive  to  each  co-tenant,  plaintiff,  in  an  action 
of  trespass  to  try  title,  for  each  is  entitled  to  the  possession 
of  the  whole  of  the  land,  in  which  there  is  a  common  inter- 
est, although  the  interest  in  fee  be  an  undivided  share.     In 
Boyleston  v.  Cordes  we  have  seen  that  the  death  of  one 
would  not  abate  the  action.    In  this  case,  is  not  the  same 
rule  applicable?    Husband  and  wife  are  entitled,  by  action 
of  trespass  to  try  titles,  to  recovei*  the  possession  of  the  free- 
hold ot  the  wife,  and  damages.    The  wife  dies — there  is  no 
doubt  the  husband  is  entitled  to  damages  to  the  death  of  the 
wife,  and  to  his  distributive  share  of  the  land,  one-third.    Un- 
der the  statute,  may  we  not  very  well  say,  the  cause  of  action 
survives  to  him,  masmuch  as  he  is  entitled  to  the  damages 
for  which  the  writ  was  brought,  and  under  his  imdivided 
share  of  one-third  of  the  land,  to  recover  possession  of  the 
whole,  which  the  writ  also  demanded?    I  think  so.     This 
con.struction  is  not  against  the  words — it  is  within  the  intent, 
meaning  and  object  of  the  Act,  which  was  to  save  parties, 
who  still  had  an  interest  in  the  action,  from  the  trouble  and 
expense  of  suing  de  novo,  when  the  whole  matter  in  contro- 
versy could  as  well  and  as  fairly  be  tried,  in  the  case  then 
before  the  Court,  as  if  a  new  action  had  been  brought.    The 
construction  of  the  statute  ought  to  be  liberal,  as  it  is  a  reme- 
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dial  one.  Giving  it  the  construction  I  have  spoken  of,  is  so 
construing  it.  It  places  this  case  under  the  general  rule  of 
McFfidden  and  Haley ^  Middleton  and  Perry,  and  Boyleston 
r.  Cardes.  It  makes  our  practice  uniform,  and  this  ought 
always  to  be  done  when  practicable. 

The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  and  Frost,  J.  concurred. 

Wardlaw,  J.  dissenting.  The  husband  is,  notwithstand- 
ing the  death  of  his  wife,  entitled  to  recover,  according  to  the 
original  cause  of  action,  damages  for  trespass,  during  the 
coverture,  and  therefore  I  agree  that  the  demurrer  should 
have  been  sustained.  But  I  do  not  agree  that,  under  a  title, 
which  has  been  cast  upon  the  husband  by  descent  since  the 
commencement  of  the  suit,  he  should  now  be  permitted  to 
recover  the  land  or  any  share  thereof  in  an  action  brought  by 
him  and  wife  at  a  time  when  the  whole  fee  was  hers  and  the 
usufruct  his.  The  cause  of  action  as  to  the  land  has  not  sur- 
vived :  but  by  the  death  of  the  wife  a  new  title  has  accrued 
to  the  husband  and  his  children,  as  heirs  and  tenants  in 
common. 

Motion  refused. 


Charles  McBeth  v.  Benjamin  F.  Hunt. 

The  administration  should  be  committed  to  those  having  the  greatest  interest  in 
preserving  the  estate — and  if  such  persons  decline  the  administration,  their 
wishes  and  preferences,  when  the  administration  is  to  be  committed  to  a  stran- 
ger, are  entitled  to  great  weight  in  the  exercise  of  the  Ordinary's  discretion. 

The  widow  is  first  entitled  to  letters  of  administration  on  the  estate  of  her  de- 
ceased husband;  but  it  does  not  follow  from  this  that  she  may  transfer  her 
right  to  a  stranger,  and  that  the  Ordinary  is  bound  to  appoint  her  nominee. 

Where  two  strangers,  one  nominated  by  the  widow,  applied  for  administration, 
and  the  Ordinary,  under  a  mistake  of  the  law,  granted  letters  to  the  nominee 
of  the  widow — the  Court,  not  perceiving  that  any  injury  could  result  therefrom 
to  the  legal  rights  of  the  defeated  applicant,  on  appeal,  refused  to  reverse  the 
Ordinary's  decision. 

Before  Mr.  Justice  Frost,  at  Charleston,  May  Term,  1847. 

This  was  an  appeal  from  the  decree  of  the  Ordinary  for 
Charleston  District,  granting  to  the  appellee  administration 
of  the  estate  of  Charles  T.  Brown,  deceased. 

The  facts  stated  in  the  following  opinion  of  the  presiding 
Judge,  wilt  sufficiently  elucidate  the  points  in  the  case : 
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The  Presiding  Judge.  Application  had  been  made  to 
the  Ordinary  for  administration  on  the  estate  of  C.  T.  Brown, 
b]^  the  appellee,  "under  a  nomination  by  Mrs.  Brown,  widow 
of  the  said  C.  T.  Brown."  At  the  return  of  the  citation,  a 
petition  was  filed  by  the  appellant,  "claiming  the  administra- 
tion for  himself,  as  a  creditor  and  party  principally  interest^ 
in  the  estate."  "At  the  hearing  of  the  case,  a  petition  from 
Mrs.  Brown  was  filed,  claiming  letters  of  administration  to 
herself,  in  person,  should  her  nominee  not  be  appointed." 

The  suggestion  and  grounds  of  appeal  present,  principally, 
questions  of  law.    The  special  verdict  agreed  on  by  the  par- 
ties, finds  a  purchase,  by  the  appellant,  from  C.  T.  Brown 
and  wife,  of  their  interest  in  the  partnership  property  and  ef- 
fects of  George  and  Savage  Smith,  and  the  pendency  of  a  suit 
in  the  Court  of  Equity,  for  the  settlement  of  the  accounts  be- 
tween the  parties  interested  in  the  said  copartnership  property: 
which  will  more  fully  appear  from  the  pleadings,  exhibits, 
and  decree  in  that  cause.    The  verdict  also  finds  that  C.  T. 
Browu  died  insolvent ;  that  the  appellee  was  the  nominee  of 
Mrs.  Brown,  but  not  a  relative  or  creditor  of  C.  T.  Brown ; 
and  that  he  was  concerned  in  the  Equity  suit  as  Assistant 
Solicitor  in  behalf  of  the  heirs  of  Savage  Smith.    It  appears, 
from  the  proceedings  in  Equity,  that  George  and  Savage 
Smith  were  possessed  of  a  large  copartnership  property,  con- 
sisting of  both  real  and  personal  estate,  and  died  intestate — 
the  one  in  1817,  and  the  other  in  1818.    A  bill  was  filed  in 
1822  by  Brown  and  wife,  sole  distributees  of  George  Smith, 
against  the  distributees  of  Savage  Smith,  and  against  the 
administrators  of  both  estates,  for  an  account  of  the  joint 
estate,  its  debts  and  asssts,  and  of  the  mutual  demandfs  of 
the  partners,  and  for  partition.    In  February,  1825,  it  was 
decreed  that  certain  plantations  on  Peedee,  with  the  negroes 
thereon,  should  be  partitioned  and  assigned  to  the  distribu- 
tees of  George  Smith  and  Savage  Smith,  respectively — each 
share  to  be  liable  to  ^n  aliquot  proportion  of  the  partnership 
debts,  and  to  remain  subject  to  the  final  decree  which  should 
be  made  on  the  mutual  demands  of  the  parties,  plaintiff  and 
defendant.    Soon  after  the  partition  in  Feb.  1825,  Brown  and 
wife  assigned  to  the  appellant  all  their  interest  in  the  planta- 
tion and  negroes  allotted  to  them :  and  also  all  their  claim 
and  interest  in  the  joint  estate  of  George  and  Savage  Smith, 
and  their  interest  in  a  demand  of  Josiah  Smith  against  the 
said  firm,  "subject,  however,  to  the  debts  due  and  owing  the 
said  firm,  and  to  the  accounts  between  the  parties  interested 
therein :  and  the  final  adjustment  of  the  copartnership  and 
accounts."     The  deed  of  assignment  further  provides  that 
the  appellant  "should  thenceforth  stand  and  be  in  the  place 
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and  stead  of  the  said  C.  T.  Brown  and  Sarah  E.,  his  wife, 
and  of  each  of  them,  in  the  adjustment  and  settlement  of  the 
said  partnership  estate  and  effects."  '^The  said  B.  F.  Hunt 
being  entitled  to  all  the  rights,  privileges,  demands  and  claims, 
and  subject  to  all  the  duties,  obligations,  and  responsibilities 
of  the  said  C.  T.  Brown  and  Sarah  E.,  his  wife,  and  each  of 
them,  in  the  final  settlement,  adjustment,  and  division  of  the 
said  copartnership  estates,  real  and  personal." 

Appellant,  as  assignee,  and  the  heirs  of  Savage  Smith  are 
engaged  in  a  litigation  in  the  Court  of  Equity,  tor  the  settle- 
ment of  the  various  matters  of  account  before  stated.  The 
appellant  objected  to  the  proceedings  in  Equity,  that  neces- 
sary parties  for  the  final  adjustment  of  the  accounts,  were  not 
parties  to  this  suit.  It  was  thereupon  decreed  that  the  appel- 
lant "was  entitled  to  the  assistance  of  Brown  or  his  repre- 
sentative in  taking  the  account,  and  it  was  ordered  that  the 
administrators  of  Browfi  and  of  George  Smith  should  be  made 
parties."  In  consequence  of  this  decretal  order,  application  for 
administration  on  the  estates  of  Brown  and  George  Smith  was 
made  to  the  Ordinary,  whose  decree,  granting  administration 
to  Charles  McBeth,  is  the  subject  of  appeal.  The  appellee 
has  no  legal  claim  to  the  administration  of  these  estates,  hav- 
ing no  interest  in  them,  and  being  neither  of  kindred  to  either 
of  the  intestates,  nor  a  creditor. 

Nor  has  the  appellee  any  right  as  the  nominee  of  the  widow. 
The  Ordinary  rests  his  decree  on  the  authority  of  Hutchet  4* 
Thompson^  2  Hill's  Rep.  437,  which  he  assumes  to  have  de- 
cided, that  when  a  widow  waives  her  right,  and  appoints  a 
stranger  to  take  administration,  it  must  be  granted  to  her 
nominee  in  preference  to  another  stranger  or  creditor.  That 
case  only  decided  that,  in  the  absence  of  kindred  and  credit- 
ors of  the  intestate,  it  is  discretionary  with  the  Ordinary  to 
whom  he  will  grant  administration,  as  well  by  the  conunon 
law  as  by  the  Act  of  1789 :  and  that  as  at  common  law  he 
had  the  power  of  revoking  administration  at  pleasure,  there 
was  nothing  in  the  Act  of  1789  to  divest  him  of  that  power 
in  reference  to  strangers:  though  the  temporal  Courts  may 
control  him  in  the  exercise  of  it,  by  judging  of  the  sufficiency 
of  the  grounds  ou  which  he  proceeds.  The  decree  of  the 
Ordinary  in  that  case,  revoking  the  administration  which 
had  been  granted  to  Thompson,  a  stranger,  and  granting  it 
to  the  attorney  of  the  widow,  who  was  resident  abroad,  and 
entitled  to  the  estate,  was  affirmed,  on  the  ground  that  the 
Court  would  not  undertake  to  say  the  Ordinary  had  not  exer- 
cised a  sound  discretion  in  revoking  administration  to  a  stran- 
sr,  and  granting  it  to  one  who  would  have  been  preferred  to 
hompson,  though  not  entitled  in  strict  right.  The  Judge 
43 
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who  delivered  the  opinion  of  the  Court,  after  reviewing  the 
English  cases,  expressly  declines  to  affirm  the  rule  to  be  de- 
duced from  them,  that  the  attorney  of  the  next  of  fcin,  resi- 
dent abroad,  has  any  preferable  legal  claim  to  the  Adminis- 
tration. 

The  case  in  appeal  is,  besides,  excepted  from  the  authority 
of  Huchet  V.  Thompson^  by  material  and  controlling  circum- 
stances. The  preference,  which  in  that  case  was  allowed  to 
the  nominee  of  the  widow,  before  another  stranger,  depended 
on  her  residence  abroad,  and  her  sole  interest  in  the  estate. 
Mrs.  Brown  is  not  resident  within  the  jurisdiction,  nor  has  she 
any  immediate  interest  in  the  administration.  The  estate  of 
C.  T.  Brown  is  insolvent.  The  property  assigned  to  appel- 
lant by  Brown  and  wife,  is,  by  the  order  for  partition,  charged 
with  the  payment  of  any  balance  which  may  be  found  due 
by  the  representatives  of  George  Smith,  in  the  accounts  ordered 
by  the'  decree  to  be  taken ;  and  eveiT  if  the  appellant  could, 
eventually,  be  a  creditor  of  the  estate  of  C.  T.  Brown,  (which 
is  denied  on  behalf  of  Mrs.  Brown,)  she  having  received  no- 
thing from  that  estate,  cannot  be  affected  by  any  liabiHty  to 
which  it  may  te  subjected. 

The  case  of  Huchet  ^  Thompson  recognizes  the  control- 
ling authority  of  the  temporal  Courts  in  the  grants  of  adminis- 
tration, when  it  is  discretionary  with  the  Ordinary.  The 
objection  to  the  appointment  of  the  appellee,  that  he  is  the 
Solicitor  of  the  heirs  of  Savage  Smith  in  the  pending  litiga- 
tion in  Equity,  seems  to  be  irresistible.  That  litigation  is 
substantially  between  the  appellant  and  the  heirs  of  Savage 
Smith.  The  share  of  each  in  the  copartnership  property  will 
be  increased  or  reduced  by  the  result  of  the  account.  As 
assignee  of  Brown  and  wife,  the  appellant  claims,  against 
the  copartnership  property,  certain  charges  in  light  of  Geoi^e 
Smith  and  of  Brown  and  wife,  against  Savage  Smith  in  his 
life  time,  and  against  his  heirs  since  his  death ;  and  the  heirs 
of  Savage  Smith,  in  like  manner,  in  the  right  of  Savage 
iSmith,  and  in  their  own  right,  since  his  death,  claim  against 
the  copartnership  property  certain  charges  against  George 
Smith  m  his  life  time,  and  against  Brown  and  wife  and  their 
assignee.  To  confer  on  one  of  the  heirs  of  Savage  Smith 
the  power  which  an  administrator  of  George  Smith  and  C 
T.  Brown  may  exercise  over  the  subjects  of  litigation,  would 
be  a  virtual  suVrender  of  one  of  the  parties  in  tlie  suit  to  the 
other.  The  complainants  would  then  have  possession  of  all 
the  vouchers  and  evidence  by  which  the  assignee  of  Brown 
and  wife  might  maintain  his  own  claims  or  resist  those  made 
against  him ;  and  in  so  far  as  his  rights  may  depend  on  the 
admissions,  acts  and  defaults  of  the  administrator,  as  a  party 
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to  the  suit,  he  would  be  represented  and  controlled  by  his 
adversary. 

The  case  is  not  varied  if  the  Solicitor  be  substituted  for 
one  of  the  heirs.  The  high  character  of  the  Solicitor  is  no 
reply  to  the  objection.  In  the  administration  of  law,  general 
principles  must  be  enforced,  without  respect  of  persons.  It 
is  sufficient  that  the  party  interested  against  the  appointment 
makes  the  objection. 

It  is  contended  that  the  appeal  comprehends  the  right  of 
each  of  the  parties  to  the  administration,  and  a  decision  only 
reversing  the  decree  of  the  Ordinary  would  be  partial ;  ana 
that  it  is  necessary,  to  the  full  and  complete  decision  of  the 
appeal,  that  the  right  of  the  appellant  to  the  administration 
should  also  be  adjudicated. 

It  is  conceded  by  both  parties  that  an  appeal  does  not  con- 
fer on  this  Court  an  original  jurisdiction  in  the  grant  of  admin- 
istration. It  follows  that,  if  an  appointment  be  reversed,  this 
Court  cannot  proceed  to  substitute  an  administrator  in  the 
place  of  him  whose  appointment  it  has  refused  to  confirm. 
The  appointment  of  an  administrator,  when  strangers  only 
apply,  is  vested  in  the  discretion  of  the  Ordinary.  The  au- 
thority of  this  Court  is  only  supervisory.  The  power  of  super- 
vision would  be  exceeded,  and  the  jurisdiction  of  the  Ordi- 
nary assumed,  if  this  Court,  having  reversed  one  appointment, 
should  proceed  to  nominate  a  substitute.  An  appeal  is  lim- 
ited to  the  affirming  or  reversing  the  judgment,  sentence,  or 
decree,  which  is  the  subject  of  appeal.  The  proceedings  which 
may  be  rendered  necessary  by  the  result  of  the  appeal,  must 
be  resumed  in  the  original  jurisdiction.  The  decree  of  the 
Ordinary  in  this  case  is  limited  to  the  grant  of  administra- 
tion to  the  appellee.  The  duty  of  this  Court  seems  to  be  dis- 
charged when  it  has  decided  respecting  the  validity  of  that 
appointment.  The  appointment  of  the  appellant  was  not  a 
necessary  alternative,  imposed  by  law  on  the  Ordinary,  in 
case  of  his  refusal  to  grant  administration  to  the  appellee. 
The  appellant's  right  cannot  therefore  be  affirmed  by  this 
Court,  as  a  legal  consequeice  of  the  revocation  of  the  grant 
to  the  appellee.  If  it  undertook  to  decide  that  the  appellant 
should  have  the  administration,  that  could  only  be  done  by 
the  exercise  of  a  discretionary  power  in  the  selection  of  a  suit- 
able person.  But  such  discretionary  power  does  not  belong 
to  this  Court.  Mrs.  Brown  was  also  an  applicant  for  the  ad- 
ministration. It  is  to  be  inferred,  from  the  decree  of  the  Ordi- 
nary, that  he  would  have  felt  constrained  to  grant  adminis- 
tration to  her,  if  he  had  not  granted  it  to  her  nominee.  They 
represented  the  same  right,  and  Mrs.  Brown  cannot  be  con- 
cluded, by  an  implied  assent  to  the  decree,  prejudicial  to  her 
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personal  claim,  by  her  omission  to  appeal  against  her  own 
nomination. 

It  is  argued,  that  the  grant  of  administration  to  the  appel- 
lee, is  a  "denial"  of  the  same  to  the  appellant ;  and  that  the 
Act  of  1839  gives  an  appeal  from  every  "judgment,  decree, 
sentence,  determination,  denial^  or  order"  of  the  Ordinary. 
The  proper  construction  of  the  Act  requires  that  the  right  of 
appeal  should  be  limited  to  such  "denial"  only  as  may  be 
the  direct  and  immediate  subject  of  a  judgment  or  decree  of 
the  Ordinary.  If  it  comprehended  such  implied  and  conse- 
quential denial  as  may  result  from  the  preference  of  one  appli- 
cant for  administration  over  others,  who  may  contest  the  right 
of  the  successful  claimant,  it  would  throw  on  this  Court,  in 
many  cases,  the  duty  of  granting  administration,  without  the 
opportunity  of  being  directed,  in  such  discretionary  exercise 
of  power,  which,  deciding  as  in  the  first  instance,  it  should 
possess.  The  claims  of  other  parties  who  might  be  entitled 
to  a  preference,  in  case  the  administration  first  granted  be 
revoked,  would  be  precluded,.since  no  citation  can  issue  from 
this  Court  for  such  parties  to  appear  and  make  their  claim. 

Without  deciding  the  right  of  the  appellant,  it  is  ordered 
that  the  decree  of  the  Ordinary,  granting  administration  to 
the  appellee,  be  reversed,  and  judgment  rendered  accordingly 
on  the  suggestion. 

Notice  was  given,  on  behalf  of  Chas.  McBeth,  as  the  nomi- 
nee of  Sarah  E.  Brown,  widow  of  the  deceased,  C.  T.  Brown, 
that  he  would  move  the  Court  of  Appeals  to  set  aside  the  or- 
der of  his  Honor,  Judge  Frost,  reversing  the  decree  of  the 
Ordinary  in  the  above  stated  matter,  for  error,  on  the  follow- 
ing grounds : 

1.  Because  his  Honor  has  decided  that  the  Solicitor  of  one 
whose  interests  are  or  may  be  adverse  to  those  of  the  deceased, 
cannot  be  appointed  his  administrator  under  the  nomination . 
of  the  widow. 

2.  Because  it  did  not  appear,  by  the  findhig  of  the  jury,  ac- 
cording to  the  special  verdict  drawn  up  by  the  attorney  of  the 
.appellant,  from  the  Ordmary's  dlferee,  that  the  said  appellant 
had  made  any  application  for  the  administration  himself; 
and  in  the  absence  of  any  adverse  application,  the  Ordinary 
was  bound  to  grant  the  administration  to  the  nominee  of  the 
widow — and  his  Honor,  being  confined  to  the  facts  found  by 
the  verdict,  should  so  have  decided. 

3.  Because  the  only  persons  interested  in  an  estate  being 
kindred  and  creditors,  the  appellant,  (even  if  his  claim  might 
properly  be  considered  by  his  Honor,)  a  stranger,  and  not  in- 
terested for  any  such  persons,  should  not  have  prevented  the 
grant  of  administration  to  the  nominee  of  the  widow. 
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4.  Because,  under  all  the  circumstances,  the  grant  of  ad- 
ministration to  the  nominee  of  the  widow  was  right  and  pro- 
per, aAd  the  Ordinary's  decree  should  have  been  confirmed. 

6.  Because  the  sentence  of  the  Judge  being  to  reverse  the 
decree  of  the  Ordinary  generally,  it  would  operate  as  a  revo- 
cation of  the  administration  granted  to  Charles  McBeth,  of 
the  estate  of  George  Smith,  from  which  there  was  no  appeal. 

6.  Because  his  Honor's  decision  is,  in  other  respects,  con- 
trary to  law. 

Mitchell,  Yeadon,  for  the  motion. 

Magrath,  Memminger,  contra, 

Evans,  J.  delivered  the  opinion*  of  the  Court. 

The  Act  of  1839,  which  is  only  a  re-enaction  of  what  was 
the  law  before,  has  prescribed  a  certain  order,  in  which  the 
Ordinary  is  required  to  grant  administration.  The  widow  is 
first  entitled,  and  I  concur  fully  in  what  is  said  in  2  Hill,  347, 
in  Thompson  v.  Huchet^  that  if  she  had  applied,  the  Ordinary 
would  have  had  no  discretion.  The  law  has  given  her  the 
right,  and  it  cannot  be  denied  to  her.  But  it  by  no  means 
follows,  from  this,  that  she  may  transfer  her  right  to  a  stran- 
ger, and  that  the  Ordinary  is  bound  to  appoint  her  nominee, 
as  he  seems  to  have  supposed  was  decided  in  the  case  above 
referred  to.  This  would  be  giving  her  not  only  the  right  to 
administer,  but  also  the  power  of  appointment,  thus  substi- 
tuting her  discretion  for  that  of  the  Ordinary.  The  case  of 
Thompson  v.  Huchet  decides  nothing  more  than  that  the 
Ordinary,  in  his  discretion,  might  revoke  an  administration 
granted  to  one  stranger,  and  grant  it  to  another  stranger,  at 
the  request  and  nomination  of  the  widow.  The  principle  to 
be  gathered  from  the  Act  of  the  Legislaime,  and  the  decisions 
in  England  and  some  of  the  States,  is,  that  the  administra- 
tion should  be  committed  to  those  having  the  greatest  inter- 
est in  preserving  the  estate — and  if  such  persons  decline  the 
admmistratlon,  their  wishes  and  preferences,  where  the  ad- 
ministration is  to  be  committed  to  a  stranger,  are  entitled  to 
great  weight  in  the  exercise  of  the  Ordinary's  discretion.  In 
this  case,  the  appellee  based  his  claim  to  the  administration 
of  the  estate,  on  the  ground  that  he  was  a  creditor — but 
there  is  no  evidence  of  the  fact,  and  it  is  not  found  in  the 
special  verdict — he  must  therefore  be  regarded  as  a  stranger, 
presenting  himself  as  one  not  having  any  legal  claims,  but 
as  one  willing  and  desirous  of  being  appointed  administrator. 
In  thus  stating  the  case,  I  do  not  mean  to  say  that,  as  a  cred- 
itor, he  is  entitled  to  preference  over  a  stranger.  The  Act  is 
not  very  clear  on  this  point,  and  we  mean  to  decide  nothing 
that  is  outside  of  the  case  made.    Brown  has  been  dead  seve- 
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ral  years,  and  it  is  conceded  that  he  died  utterly  insolvent* 
His  assets,  it  is  said,  are  only  fourteen  dollars,  and  his  debts 
as  many  thousands.    This  controversy  is  therefore  nq(  who 
shall  have  liis  assets,  but  who  shall  have  possession  of  his 
papers.     The  appellee  contends  that  he  is  engaged  in  a  liti- 
gation in  the  Court  of  Equity,  in  which  these  papers  are  of 
importance  to  him,  and  should  not  be  committed  to  the  attor- 
ney of  his  adversaries.    There  is  something  plausible  in  this, 
and  if  the  facts  were  clearly  established,  would  be  entitled  ta 
some  weight;  but,  on  the  other  hand,  reasons  equally  strong 
are  assigned  why  the  custody  of  the  papers  (for  that  is  the 
controversy)  should  not  be  given  to  the  appellee.    The  ques* 
tion  presented  itself  to  my  mind,  during  the  argument,  whe- 
ther, on  a  mere  administration  order,  within  the  discretion  of 
the  Ordinary,  not  affecting  legal  rights,  an  appeal  lies  to  the 
Court  of  Common  Pleas.     The  words  of  the  Act  are  very 
comprehensive,  but  the  question  is  not  whether  a  decree  of 
the  Ordinary  may  not  be  appealed  from,  but  who  has  the 
right  of  appeal.     Can  any  one  appeal  who  has  no  legal  right, 
on  the  ground  merely  that  the  Ordinary  has  not  exercised 
his  discretion  properly  ?     But  in  the  view  which  is  taken  of 
the  case  by  this  Court,  it  is  not  necessary  to  decide  that  ques- 
tion.    The  case  is  before  us.     It  has  been  argued  on  its  mer- 
its, and  upon  them  we  will  decide  the  case.     Brown  died 
some  years  ago,  wholly  insolvent,  and  it  is  not  likely  that 
any  administration  would  ever  have  been  applied  for  but  for 
the  order  in  the  Court  of  Equity,  that  certain  proceedings 
should  be  amended  by  making  other  parties,  so  that  the  legal 
representatives  of  George  Smith,  Savage  Smith  and  George 
T.  Brown  should  be  before  the  Court.    In  consequence  of 
this  order,  the  appellant,  McBeth,  has  been  appointed  by  the 
Ordinai-y.    To  this  appointment  Col.  Hunt  objects,  ani  we 
are  to  decide  on  the  objection.    The  o1]jection  is  not  founded 
on  any  legal  right,  but  is  addressed  wholly  as  argument  to 
the  discretion  of  the  Court.    As  I  understand  the  case,  from 
reading  the  Chancellor's  decree,  the  questions  involved  in  the 
cases  in  Equity  relate  to  the  following  matters :  1.  Can  CoL 
Hunt,  as  the  assignee  of  Brown  and  wife,  charge  the  partner- 
ship of  Greorge  and  Savage  Smith  with  the  sum  of  ^23,000, 
advanced  by  Josiah  Smith,  the  grandfather  of  Mrs.  Brown? 
2.  The  settlement  of  the  copartnership,  as  between  the  part- 
ners ;  and  3.  What  amount  was  received  by  Brown  and  wife, 
as  distributees  of  George  Smith,  from  the  partnership  effects. 
This  latter  involves  the  further  question,  whether  the  pay- 
ments to  Brown  and  wife  were  from  the  partnership  effects, 
or  the  individual  estate  of  George  Smith.    Brown  was  not 
the  administrator  of  Josiah  Smith  or  George  Smith,  and  we 
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have  no  reason  to  suppose  any  of  the  vouchers,  receipts  or 
other  papers  ever  came  to  his  possession.  The  papers  which 
relate  to  the  alleged  advance  of  money  by  Josian  Smith,  are, 
or  should  be,  in  the  possession  of  his  legal  representative. 
Those  which  concern  the  partnership,  belong  to  the  repre- 
sentatives of  the  partners.  As  to  Brown's  receipts  for  what 
was  paid  to  him,  I  should  suppose  those  who  paid  took  and 
have  the  possession  of  the  receipts.  Col.  Hunt  in  tTie  settle- 
ment cannot  be  charged  with  any  payments  to  Brown,  with- 
out the  introduction  of  Brown's  receipt — and  then  it  will  ap- 
pear whether  the  payment  was  on  account  of  the  partnership 
or  the  separate  estate  of  George  Smith.  As  the  Chancellor, 
in  directing  the  bill  to  be  amended,  says  that  Col.  Hunt  "is 
entitled  to  the  assistance  of  Brown  or  his  representatives  in 
taking  the  account,"  I  should  be  very  reluctant  to  see  any 
one  who  occupies  an  adverse  position  placed  in  the  adminis- 
tration of  Brown's  estate.  But  I  am  wholly  unable  to  per- 
ceive that  the  administration  granted  to  McBeth  will  enable 
him  to  do  any  thing  from  which  an  injury  can  arise  in  the 
adjustment  of  those  questions  which  are  at  issue  in  the  Court 
of  Equity.  Besides,  it  is  conceded  that  if  this  administration 
were  revoked,  the  Ordinary  would  be  compellable  to  grant 
letters  to  Mrs.  Brown.  The  business  of  course  would  be  un- 
der the  direction  and  control  of  McBeth,  whom  she  has  em- 
ployed as  her  attorney  to  manage  the  estate.  After  the  threat, 
as  appears  by  her  letter.  Col.  Hunt  has  made  to  sue  her  on 
the  covenants  in  the  deed  of  assignment,  Mrs.  Brown  will 
hardly  permit  the  papers  of  her  husband  to  go  into  his  hands, 
by  allowing  him  to  administer.  We  do  not  perceive  that  any 
valid  objection  exists  to  the  Ordinary's  decree.  It  would  seem 
he  decided  on  the  belief  that  the  nominee  of  the  widow  had 
a  legal  preference.  In  this  he  was  wrong,  but  it  does  not 
follow  that  it  should  be  reversed  on  that  account.  The  judg- 
ment may  be  right,  and  the  reason  assigned  wrong,  but  this 
is  no  ground  of  reversal,,  if  sufficient  reason  for  the  decision 
exists.  The  case  in  Equity  has  been  pending  more  than 
twenty  years.  It  is  lime  it  should  be  ended.  To  send  this 
case  back  to  the  Ordinary,  would  in  all  probability  operate 
as  a  further  delay,  without  putting  the  appellee  in  any  better 
condinon  than  he  is  at  present.  For  these  reasons  a  majority 
of  the  Court  are  of  opinion  that  the  decision  of  the  Circuit 
Court  should  be  reversed,  and  the  decree  of  the  Ordinary 
sustained.  It  is  therefore  ordered  that  the  postea  be  deliv- 
ered to  the  appellant,  McBeth. 

O'Neall,  J.  Wardlaw,  J.  and  Withers,  J.  concurred. 

Motion  granted. 
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The  Executors  of  S'uiclair  v.  The  Bank  of  South  Carolina. 

When  an  agent  is  sued  for  negligence,  whether  in  assumpsit  for  breach  of  con- 
tract, or  in  case  for  Tiolhtion  of  duty,  the  gist  of  the  action  is  the  negligence, 
and  the  Statute  of  Limitations  begins  to  run  from  the  time  of  the  negligence, 
and  not  from  the  time  of  the  loss  thereby  occasioned. 

Before  Mr.  Justice  O'Neall,  at  Charleston^  May  Term,  1847- 

This  was  an  action  of  assumpsit  brought  by  the  plaintiffs 
against  the  defendants,  to  recover  for  a  loss,  sustained  under 
the  following  circumstances: — The  plaintiffs'  testator  had  a 
note  made  by  Edward  Lynah,  payable  to  James  Lynah  or 
order,  for  $400,  indorsed  by  James  Lynah  to  the  plaintiffs' 
testator,  by  whom  it  was  lodged  in  the  Bank  of  South  Caro- 
lina for  collection.  It  was  protested  for  non-payment,  and 
notice  of  non-payment  was  so  irregularly  given  by  the  Bank 
Notary  to  the  endorser,  James  Lynah,  that  the  money  could 
not  be  collected  from  him.  This  neglect  of  the  Bank  took 
place  1st  July,  1823.  Edward  and  James  Lynah  both  took 
the  benefit  of  the  Insolvent  Debtor's  Act,  and  could  not,  there- 
fore, plead  the  Statute  of  Limitations.  James  Lynah  was 
sued  in  May,  1843,  and  the  plaintiffs  failed  to  recover  against 
him  on  account  of  the  neglect  of  the  Bank,  above  stated.  Af- 
ter this,  the  plaintiffs  brought  this  action.  The  defendants 
pleaded  the  Statute  of  Limitations. 

The  Circuit  Judge  thought  the  Statute  began  to  run 
from  the  neglect  of  the  Bunk,  1st  July,  1823,  and  not  from 
the  failure  of  the  plaintiff  to  recover  from  James  Lynah;  and 
that  the  plaintiffs  were  therefore  barred.  The  jury  found  for 
the  defendant,  and  the  plaintiffs  appealed,  on  the  ground — 

Because  his  Honor  erred  in  instructing  the  jury  that  the 
plea  of  the  Statute  of  Limitations  was  a  bar  to  the  right  of 
the  plaintiffs  to  recover. 

Magrath,  for  the  motion.  Until  the  period  when  the 
neglect  has  been  made  apparent,  the  Statute  does  not  run. 
—  Thompson  v.  The  Bank^  Riley's  Rep.  86 ;  Thomas  v.  Er- 
vin,  Cheves,  22;  Angell  on  Limitations,  181  to  188;  Story  on 
Agency,  211;  Crumpton  v,  Chandles,  4  Espi.  21;  Rice  v. 
Horner^  12  Mass.  Rep.  130.  Whenever  the  agent  does  an 
act  which  is  afterwards  proved  to  be  insufficient,  the  Statute 
does  not  run  until  it  is  shown  to  be  so. 

J.  Walker,  contra.  There  was  either  a  good  protest,  or 
none.  See  the  case  of  Sinclair  v.  Lynah,  1  Spears,  44. 
When  was  it  that  the  Bank  was  guilty  of  that  default  which 
made  them  liable  to  an  action  at  law  ?  Whenever  the  party 
had  fi^. right  to  sue,  from  that  time  the  Statute  runs.    Lynah 
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was  discharged  at  the  moment  the  Bank  made  defauh.  It 
was  the  laches  of  plaintiffs  afterwards,  in  not  proceeding 
against  the  Bank  within  iour  years.  The  agent  is- liable  to 
suit  as  soon  as  the  damage  is  done.  (See  6  Vesey,  182,  and 
those  cases  where  the  Statute  does  not  run  where  there  has 
been  fraud,  until  its  discovery.)  The  Bank  was  a  mere  agent, 
and  no  guarantor. — 3  Brod.  and  Bing.  372;  2  Carr.  and  P. 
238. 

Magrath,  in  reply.  Until  the  liability  of  the  Bank  was 
ascertained,  the  executors  of  Sinclair  had  no  right  of  action 
against  it.  Did  the  neglect  itself  give  the  action,  or  did  it 
arise  only  after  the  neglect  was  ascertained?  Lynah  may 
not  have  been  entitled  to  a  protest,  or  the  protest  insufficient 
to  bind  the  Bank.  How  were  these  things  to  be  found  out 
until  after  the  suit  between  the  executors  and  Lynah  ?  The 
fact  of  Lynah's  discharge,  after  suit,  is  proof  of  the  Bank's 
liability — and  the  only  proof. 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

When  an  agont  is  sued  for  negligence,  whether  in  assump- 
sit for  breach  of  contract,  or  in  case  for  violation  of  duty,  the 
gist  of  the  action  is  the  negligence,  and  the  Statute  of  Limita- 
tions begins  to  run  from  the  time  of  the  negligence,  and  not 
from  the  time  of  the  loss  thereby  occasioned.  The  cause  of 
action  accrued  when  the  contract  was  broken  by  the  non- 
performance of  the  act  undertaken,  or  the  duty  which  had 
been  incurred  was  violated.  Subsequent  loss,  actually  in- 
duced, is  only  the  development  by  time  of  what,  with  a  full 
knowledge  of  all  circumstances,  might  before  have  been  fore- 
seen and  calculated.  See  Angell  on  Limitations,  188;  Tho- 
mas V.  Ervin,  Cheves,  22 ;  Clark  v.  Reader,  1  Spears,  405 ; 
2  Carr  and  Payne,  238,  and  the  cases  cited  in  these.  A  con- 
trary rule  would  be  wholly  unsafe;  for  the  evidence  which  a 
defendant,  at  the  time  the  negligence  is  charged  to  have 
taken  place,  had  to  resist  the  charge,  may  be  lost  before  the 
damage  ensues  which  the  plaintiff  would  show. 

In  the  case  before  us  it  was  only  as  evidence  of  their  loss, 
indeed  only  as  evidence  of  James  Lyuah's  refusal  to  pay, 
notwithstanding  an  irregular  protest,  that  it  was  material  for 
the  plaintiffs  to  show  their  failure  to  recover  from  James  Ly- 
nah :  the  cause  of  that  failure  could  not  have  appeared  from 
the  record  of  their  suit  against  him:  against  the  Bank  that 
record  could  have  been  conclusive  of  nothing  more  than  that 
they  had  failed.  When  the  Bank  ggive  the  irregular  notice 
it  became  liable  to  the  plaintiffs ;  that  they  did  not  know  of 
this,  brings  them  within  no  exception  to  the  Statute  of  Limita- 
44 
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tions.  If  they  had  then  sued,  they  wrald,  hy  showing  that 
the  indorser  had  been  discharged  through  the  negligence  of 
the  Bank,  have  recovered  all  that  they  could  recover  if  they 
were  allowed  to  proceed  now.  The  case  would  have  been 
the  same  then  as  now — the  law  the  same,  the  proof  some- 
what  more  difiicnit. 
The  motion  is  dismissed. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Frost,  J. 
concurred. 

Motion  refxised. 


Salisbury  Clark  ^  Co.  v.  H.  W.  Conner, 

A  writ  in  attachment  may  be  issued  in  this  State,  on  a  judgment  recoTered  io 
another,  before  the  expiration  of  a  year  and  a  day  from  the  date  of  it3  recovery. 

Before  Mr.  Justice  O'Neall,  cU  Charleston,  Spring  Term, 

1847. 

This  was  an  action  of  debt  on  an  attachment  bond.  The 
only  point  necessary  to  be  decided,  arises  out  of  the  following 
facts : 

In  January,  1843,  the  defendant,  Conner,  as  plaintiff,  re- 
covered, in  the  State  of  Georgia,  a  judgment  against  the  pres- 
ent plaintiffs,  Salisbury  Clark  &  Co.  Execution  was  issued, 
and  sent  to  Heard  County,  in  May,  '43 :  part  of  the  money 
was  paid  to  the  Sheriff  in  June,  and  the  balance  certainly  on 
the  17th  of  October.  On  the  7th  October,  1843,  the  defend- 
ant, Conner,  sued  out  a  writ  of  foreign  attachment  against 
the  plaintiffs,  Salisbuiy  Clark  &  Co.,  on  the  judgment  recov- 
ered in  Georgia,  and  seized  their  goods  at  the  Railroad  DepoL 

The  Circuit  Judge  was  of  opinion  that  the  defendant, 
Conner,  had  no  right  to  issue  a  writ  of  foreign  attachment 
here,  on  a  judgment  recovered  in  Georgia,  before  a  year  and 
a  day  had  expired  from  its  recovery;  and  especially  so,  when 
the  judgment  was  in  a  course  of  execution  by  a  writ  oi  fieri 
facias,  in  the  hands  of  the  Sheriff. 

The  plaintiffs  had  a  verdict,  and  the  defendant  appealed 
and  moved  for  a  new  trial,  on  the  ground  — 

That  the  presiding  Judge  erred  in  charging  the  jury  that 
the  defendants  had  no  right  to  issue  their  writ  in  attachment, 
in  the  original  action,  upon  a  judgment  in  Georgia,  although 
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it  should  appear  in  evidence  that  the  said  judgment  was  un- 
satisfied when  the  writ  was  issued — and  also,  that  the  origi- 
nal suit  in  attachment  was  illegally  commenced. 

Northrop,  for  the  motion. 

Bailey,  contra. 

Withers,  J.  deUvered  the  opinion  of  the  Court. 

It  is  remarked  by  Mr.  Chitty,  in  his  1st  vol.  on  pleading, 

i).  103,  (treating  of  the  action  of  debt  on  judgment,)  as  fol- 
ows:  "At  common  law,  debt  was  the  only  remedy  after  a 
year  and  a  day  had  elapsed  from  the  time  the  judgment  was 
recovered,  though  scire  facias  is  now  sustainable."  It  is  sup 
posed  that  the  rule,  which  prohibits  this  action  of  debt  within 
a  year  and  a  day,  is  foutided  upon  the  idea,  that  during  such 
period  the  plaintiff  has  all  the  remedies  upon  the  first  judg- 
ment which  a  second  one  would  give  him,  and  therefore  that 
costs  should  not  be  imposed  upon  a  defendant,  or  other  injury 
inflicted  upon  him,  for  no  end  that  could  prove  useful  to  the 
party  plaintiff.  We  may  well  suppose  this  to  be  a  leading 
reason  upon  the  subject,  since,  by  Statute  George  III.  ch.  46, 
sec.  4,  costs  are  denied  in  this  species  of  action,  unless  other- 
wise directed  by  a  Judge. —  Vide  Chitty,  ubi  supra.  This 
reasoning  will  apply  in  its  full  force,  and  indeed  was  em- 
ployed in  the  case  of  Lee  v.  Giles,  1  Bailey,  449,  which  pre- 
sented an  instance  of  gross  oppression  upon  the  defendant 
But  a  manifest  distinction  is  supposed  to  exist  where  the 
judgment  and  fieri  facias  are  in  another  State,  and  such 
was  the  fact  in  the  case  before  us.  Such  a  judgment  is  but 
evidence  of  debt  in  this  State,  under  the  legislation  of  Con- 
gress, and  according  to  the  construction  given  to  the  Consti- 
tution of  the  United  States  upon  this  subject.  It  has  no  lien 
here,  has  been  held  to  rank  as  a  simple  contract  debt,  in  mar- 
shaUng  assets,  and  hence  the  party  plaintiff  has  not  that  full 
and  complete  remedy  to  which  he  is  entitled,  and  which  is 
supposed  to  be  a  material  consideration  in  withholding  his 
hand  for  a  year  and  day.  His  remedy  will  be  more  or  less 
complete,  according  to  the  law  and  practice  of  Georgia,  but 
it  would  become  quite  nugatoiy,  irrespective  of  time,  when 
the  defendant  withdraws  himself  and  his  property  from  the 
State  in  which  iudgment  has  been  rendered.  Suppose  within 
the  year  and  day,  these  defendants,  having  converted  their 
effects  itito  money,  should  have  appeared  in  Charleston,  and 
have  made  arrangements  to  leave  the  United  Slates  perma- 
nently— ought  not  the  plaintiff,  in  the  Georgia  judgmsnt,  to 
have  the  right  of  action?  The  motive  in  such  case  could 
not  be  oppression.  But  in  any  instance  the  officers  of  Court 
must  be  concerned  in  bringing  a  second  action,  and  they  are 
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always  amenable  to  the  authority  of  the  Court,  and  subject 
to  responsibility  for  mal-practice.  Such  suggestion  is  to  be 
found  as  occurring  to  the  Court  of  Massachusetts,  in  Clark 
V.  Goodwin,  14  Mass.  Rep.  237,  which  case  may  be  consulted 
as  conformable  to  the  views  herein  adopted. 

Whether  the  rule  shall  be,  respecting  judgments  in  this 
State,  that  debt  shall  not  be  brought  upon  them  while  they 
are  operative  to  allow  an  execution  to  go,  we  have  no  occa- 
sion now  to  determine  any  thing.  A  year  and  day  was 
adopted  as  the  period  of  restraint  in  Lee  v.  Giles,  but  the 
reason  alluded  to  would  extend  the  period  of  restraint  to 
three  years — for,  by  the  Act  of  1815,  an  execution  may  go 
within  that  time.  However  this  may  be,  touching  our  own 
judgments,  we  see  no  good  reason  to  ht)ld  the  proceeding  of 
Conner  to  have  been  unlawful  in  its  inception.  Whether 
the  attachment  bond  has  been  violated  in  any  other  respect, 
is  not  a  question  before  us.  That  may  be  inquired  of,  with- 
out prejudice,  upon  a  new  trial,  which  is  ordered. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  Wardlaw,  J. 
and  Frost,  J.  concurred. 

Motion  granted. 


jP.  Bobbins  v.  John  Farley,  administrator  of  Eliza  Nunan. 

Defendant's  intestate,  in  a  conversation  with  her  own  attorney,  said  "  that  the 
plaintiff  was  to  receive  compensation  for  his  services"  to  hvr,  and  "  that  she 
had  never  paid  him" — ^leld  not  to  be  such  a  promise  as  would  revive  a  debt 
abpeady  barred  by  the  Statute  of  Liniitations — according  to  the  rule  laid  down 
in  Young  v.  Monlpoey^  2  Bail.  278. 

Acknowledgments,  or  promises,  to  obviate  the  Statute  of  Limitations,  are  not  suf- 
ficient, unless  they  specify  or  plainly  r^fer  to  some  particular  demand  or  cause 
of  action,  to  be  revived  or  created  by  them. — Dualey's  Rep.  321,  LockAari  v. 
Eaves. 

Before  Mr.  Justice  O'Neall,  at  Charleston,  May  Term,  1847. 

This  was  an  action  of  assumpsit,  to  recover  compensation 
for  hiring  out  pianos  belonging  to  the  deceased,  and  for  col- 
lecting the  hire,  and  for  storage  of  the  same. 

Mr.  E.  Cowperthwaite,  the  general  partner  of  the  plaintiff, 
was  offered  as  a  witness  for  the  plaintiff,  and  objected  to  on 
the  score  of  interest.  He  was  examined,  on  his  voir  dire,  by 
the  defendant,  and  stated  that  he  had  no  interest  whatever 
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in  this  matter.     That  it  was  altogether  an  individual  interest   . 
on  the  part  of  Mr.  Robbins;  that,  when  he  came  into  the  con- 
<iern,  the  plaintiif  reserved  the  right  to  store  Mrs.  Nunan's 
pianos.     He  was  sworn  in  chief,  and  proved  that  the  plaintiff 
was  the  general  business  agent  of  Mrs.  Nunan ;  that  she  had 
from  30  to  50  pianos ;  from  30  to  40  were  hired  out ;  some 
were  always  in  store.    The  plaintiff  collected  the  hire.     The 
plaintiff  kept  the  books:  the  hiring  was  entered  in  them. 
Mrs.  Nunan  frequently  referred  to  them,  and  settled  by  them. 
Five  per  cent,  he  said,  was  a  very  reasonable  compensation 
for  the  plaintiff's  services  in  hiring  the  pianos,  and  collecting 
the  hire.     Mr.  Robbins,  he  said,  charged  less  for  storage  than 
he  would  have  done:  $150  per  year  is  as  little  as  could  be 
charged  for  storage.     He  said,  on  his  cross  examination,  that 
he  knew  Mrs.  Nunan  from  July,  '41 :  there  were  mutual  re- 
lations of  friendship  between  her  and  Mr.  Robbms.     She  died 
lOlh  June,  '45.    After  her  death,  the  plaintiff  handed  over 
something  like  $50 — the  balance  on  hand  of  money  col- 
lected.   As  to  the  value  of  compensation  and  storage,  Messrs. 
Hagood  &  Silox  fully  concurred  with  Mr.  Cowperthwaite. 
George  Buist,  Esq.,  the  plaintiff's  attorney,  proved  that  he 
was  intimately  acquainted  with  Mrs.  Nunan.    She  always 
referred  to  the  plaintiff  as  her  agent.     He  (the  plaintiff,)  kept 
the  pianos  in  his  front  room.    A  few  months  before  Mrs.  Nu- 
nan's  death,  he  (the  witness,)  went  to  get  an  accoimt,  which 
she  wished  him  to  collect.    She  Aferred  him  to  the  books  in 
the  plaintiff's  possession :  she  said  they  were  regularly  kept, 
and  right    She  told  this  witness,  then,  that  the  plaintiff  was 
to  receive  compensation  for  his  services :  she  said  she  never 
had  paid  him  any  thing.    He  advised  her,  a^s  life  was  un- 
certain, to  have  a  settlement,  especially  as  she  was  in  the 
plaintiff  ^s  power,  and  he  might  make  ati  unreasonable  charge. 
She  said,  if  she  died,  she  did  not  care  what  he  charged.    He 
said,  after  her  death,  he  advised  the  plaintiff  to  pay  over  the 
$50  of  balance  in  his  hands,  and  deliver  over  the  pianos. 
The  account  in  the  book  of  the  hire  of  pianos,  he  has  exam- 
ined, and  the  amount  set  down  in  the  account  m  suit,  on 
which  the  commissions  are  charged,  is  right.    On  his  cross- 
examination,  he  said  he  had  advised  the  plaintiff  to  settle, 
accorduig  to  an  informal  will  of  Mrs.  Nunan :  it  was  shown 
to  him — he  said  it  was  her  writing.    There  is  no  charge  on 
the  books  for  commissions  or  storage.     He  said  he  believed 
Mrs.  Nunan  would  have  paid  the  plaintiff's  bill  without  hesi- 
tation.   He  said,  after  Mrs.  Numan's  death,  the  plaintiff  pre- 
sented an  account  to  the  administrators,  for  $914.    This  was 
according  to  his  advice,  which  was,  to  be  sure  to  charge  less 
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than  what  was  due  to  him.  The  books  alluded  to  in  the  2d 
ground,  were  those  in  which  the  plaintiff  kept  the  account  of 
the  hire  of  th6  pianos.  After  Mr.  Cowperthwaite's  and  Mi\ 
Buist's  testimony,  proving  Mrs.  Nunan's  recognition  of  them 
as  her  books,  and  her  statement  that  they  were  right,  the 
Circuit  Judge  thought  they  were  to  be  regarded  as  if  kept 
by  herself.  They  were  therefore  received  in  evidence.  The 
account  sued  on  was  $072  74. 

In  the  defence,  the  defendant  gave  in  evidence  an  informal 
will  of  Mrs.  Nunan.  It  states  that  she  wished  the  plaintiff 
to  colkct  all  moneys  due  to  her:  that  she  wished  him  to  have 
two  choice  pianos.  She  gave  by  it  .$50  to  the  plaintiff's  little 
daughter.     Miss  A.  was  to  have  the  choice  of  six  pianos. 

Part  of  the  items  in  the  plaintiff's  account  were  more  than 
4  years  and  9  months  before  action  was  brought.  The  Stat- 
ute of  Limitations  was  pleaded. 

The  jury  were  instructed  by  his  Honor  to  inquire — 1st, 
Were  the  services  of  the  plaintiff  gratuitous,  or  in  expecta- 
tion of  a  legacy?  If  so,  the  plaintiff  could  not  recover.  The 
testimony  of  Mr.  Buist,  if  believed,  (and  there  was  no  reason 
to  doubt  him,)  put  that  beyond  question.  For  he  proved  Mrs. 
Nunan's  declarations  that  he  (the  plaintiff,)  was  to  have  com- 
pensation. 

2d,  The  effect  of  the  Statute  of  Limitations.  The  jury 
were  told  that  such  of  the  items  as  were  more  than  4  years 
and  9  months  before  action^brought,  must  be  excluded,  unless 
a  clear  subsequent  promise  had  been  proved  within  that  time. 
This,  it  appeared,  was  done  by  Mr.  Buist's  proof,  that  shortly 
before  her  (Mrs.  Nunan's)  death  in  1845,  she  told  him  that 
"the  plaintiff  was  to  be  compensated  for  his  services — that 
she  had  not  paid  him  any  thing,"  and  "if  she  died,  she  did 
not  care  what  was  charged."  Here  again  Mr.  Buist's  credit 
was  submitted  to  the  jury,  and  this  is  what  is  meant  in  the 
3d  ground,  which  alleges  that  the  question  of  promise,  by 
Mrs.  Nunan  in  her  life  time,  was  left  to  the  jury. 

3d,  The  amount  which  the  plaintiff  was  entitled  to  recover, 
was  carefully  submitted  to  the  jury.  They  found  for  the 
plaintiff  his  whole  account,  $972  74. 

The  defendant  appeals,  on  the  grounds — 

1.  That  E.  R.  Cowp<erthwaite,  partner  of  plaintiff,  and  an 
interested  witness,  was  permitted  to  testify,  although  objected 
to,  the  books  of  plaintiff,  given  in  evidence,  showing  that  itt- 
terest,  and  the  charge  for  storage,  being  for  pianos  of  intestate, 
kept  in  the  store  of  Robbins  and  Cowperthwaite,  for  which 
they  paid  rent. 
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2.  That  the  books  of  plaintiff,  although  not  su^h  as  came 
within  the  law  of  book  entry,  and  extending  to  a  period  be- 
yond intestate's  death,  were  admitted  in  evidence,  although 
objected  to. 

3.  That  the  plea  of  Statute  of  Limitations  was  a  complete 
answer  to  the  portion  of  the  account  barred  by  the  Statute, 
as  there  was  no  proof  of  an  acknowledgment  of  that  portion 
of  the  account,  or  promise  to  pay  it,  by  Mrs.  Nunan  in  her 
life  time,  or  her  administrator  smce  her  death,  and  the  charge 
of  his  Honor  on  this  point,  leaving  the  question  to  the  jury,  it 
is  respectfully  submitted,  was  erroneous. 

4.  That  the  plaintiff  himself  presented  an  attested  account 
to  the  administrator  for  $914  02,  and  afterwards  sued  and 
has  recovered  on  a  new  account,  for  $972  74,  covering  a 
shorter  period  than  the  former  account,  and  his  Honor  omit- 
ted all  notice  of  this  in  his  charge. 

5.  Because  the  evidence  clearly  proved  that  the  plaintiff 
never  made  a  charge  for  his  services  or  storage,  and  intended 
the  same  as  a  gratuity,  or  rendered  them  in  expectation  of  a 
legacy,  and  was  not  entitled  to  recover. 

6.  That  the  charge  of  his  Honor  and  the  verdict  of  the 
jury  were,  in  the  foregoing  and  other  respects,  contrary  to 
law  and  evidence. 

YEADON  &  MACBETH,  Defts  Aifys. 

Yeadon,  for  the  motion,  contended  that  the  services  were 
rendered  by  the  plaintiff  in  hopes  of  a  legacy,  and  had  since 
been  converted  into  a  charge. 

Brtan,  contra,  said  we  set  up  no  contract,  but  we  claim 
remuneration  for  services  rendered. — Chit,  on  Con.  541  (edi- 
tion of  1844);  11  Mass.  Rep.  34;  14  do.  in  note  to  Chit,  on 
Con.  541.  The  work  was  done  not  as  a  gratuity,  but  at  least 
with  the  assent  of  the  intestate.  There  was  no  relationship 
between  these  parties.  In  the  case  in  2  Bailey,  308,  the  par- 
ties were  connected,  and  the  presumption  was,  that  the  origi- 
nal intention  was  not  to  charge.  The  case  in  2  Bay,  101, 
was  a  case  of  two  physicians.  The  question  of  gratuity  is 
one  entirely  for  the  jury.  We  rely  also  on  the  conversation 
of  the  intestate,  admitting  that  she  expected  to  pay  for  the 
services  rendered,  to  take  the  case  out  of  the  Statute  of  Limit- 
ations. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  promise  relied  on  to  remove  the  bar  of  the  Statute  of 
Limitations,  is  the  conversation  of  Mrs.  Nunan  with  her  at- 
torney, Mr.  Buist,  in  1844.  This  is  stated  in  the  report  to  bo 
as  follows:  —  "that  the  plaintiff  was  to  receive  compensation 
for  his  services;  she  said  she  had  never  paid  him."    This  is 
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clearly  not  such  a  promise  as  would  revive  a  debt  already 
barred,  according  to  the  rule  laid  down  in  Young  v.  Mont- 
poey,  2  Bail.  278.     But  as  only  a  part  of  the  demand  now 
claimed  was  then  barred,  it  is  contended  that  the  admission 
is  sufficient  to  arrest  the  Statute  as  to  all  then  due,  and  not 
barred  by  the  Statute.     The  case  of  Young  v.  Monipoey 
was  of  a  debt  already  barred,  and  it  is  then  said  that  the  rule 
is  not  so  strict  but  that  slight  promises  will  suffice  in  cases 
where  the  bar  is  not  complete  at  the  time.    Within  this  rule, 
and  on  the  authority  of  the  case  decided  before,  I  suppose 
such  a  declaration  as  is  above  stated,  if  made  to  the  plaintiff 
or  his  agent,  and  had  reference  to  any  particular  debt  or  de- 
mand, might  be  sufficient.    But  it  was  a  conversation  with 
her  own  attorney,  and  there  is  nothing  in  the  evidence  to 
connect  that  admission  with  the  claim  set  up  in  this  action. 
It  amounts  to  nothing  more  than  this — that  the  plaintiff  had 
rendered  her  some  services  for  which  she  had  not  paid,  but 
expected  to  pay — but  what  the  services  were,  or  what  wa» 
to  be  paid  for  them,  is  left  entirely  uncertain.    She  could  not 
have  meant  the  amount  now  sued  for,  as  it  is  not  pretended 
that  at  that  time  the  plaintiff  had  made  out  any  account 
against  her.     The  rule  laid  down  in  Lockhart  v,  EaveSj 
tpudley's  Rep.  321,  is,  that  acknowledgments,  or  promises,  to 
obflriate  the  Statute  of  Limitations,  are  not  sufficient,  unless^ 
fthejr  specify  or  plainly  refer  to  some  particular  demand  or 
c^iiseof  action — and  the  same  rule  was  applied  in  the  case 
of  li^UUamson  v.  Bacot,  decided  in  Columbia,  May  T.  1837, 
There  the  proof  was,  the  defendant  had  promised  not  to  plead 
the  Statute  of  Limitations,  and  it  was  held  to  be  too  general. 
Jt  should  have  applied  to  some  particular  debt  or  cause  of 
^ctioo.     The  case  of  Bonethea  cub,  Jokfison,  is  not  to  the  con- 
trary.    TUetf*e  the  promise  to  settle  had  reference  to  the  par- 
jticular  cause  ©f  action  sued  on.     Nor  do  I  remember  to  have 
.seen  any  cose  aX  variance  with  this  rule.     I  am  therefore  of 
opinion  that  .the. admission  proved  does  not  prevent  the  bar  of 
the  Statute  ,Qf  ali  that  part  of  the  account  which  had  accrued 
four  years  aud  nine  months  before  action  brought.    This  goes 
back  to  January,  1842:  and  according  to  this,  there  is  one 
hundred  and  twenty-four  dollars  and  six  cents  which  the 
plaintiff  ought  not  to  have  recovered.    If  the  plaintiff  wilt 
release  this,  the  motion  is  dismissed — if  not,  a  new  trial  is 
ordered. 

Richardson,  J.  0'Neali.,J-  Wardlaw,  J.  and  Frost,  J. 
incurred. 

Withers,  J.  absent. 

Motium  refused^  nisi 
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Haselden. 

The  promise  of  an  Executor  de  son  tort^  to  pay  a  debt  of  the  deceased,  will  not 
bind  him,  and  prevent  the  bar  of  the  Statute  of  Limitations  to  a  suit  for  the 
debt,  brought  against  him  afterwards,  as  the  rightful  administrator. 

Before  Mr,  Justice  Frost,  at  Charleston^  Oct.  Term,  1847. 

This  was  an  action  on  two  notes,  payable  the  first  and 
eighteenth  of  January,  1839.  A  few  days  before  the  death 
of  the  intestate,  which  occurred  the  I8th  June,  1841,  he  ac- 
knowledged the  notes  to  be  due  to  the  plainiiff.  Whitesides 
married  the  widow  of  the  inteslate,  in  March,  1844.  In  the 
spring,  after  his  marriage,  Wiiitesides  admitted  that  the  notes 
were  due,  aud  said  if  they  would  give  him  a  Httle  chance  he 
would  pay  the  amount.  He  did  not  take  out  letters  of  admin- 
istration until  1846.  The  writ  was  issued  the  22d  of  July, 
1846.  It  was  proved  that  he  had  paid  a  debt  due  by  the  in- 
testate, by  the  delivery  of  some  stock ;  but  it  did  not  appear 
at  what  lime.  The  Statute  of  Liuiitations  was  pleaded.  The 
jury  were  instructed  that  Whitesides'  acknowledgment  of  the 
debt,  made  before  administration  was  granted,  was  binding 
on  him  as  administrator,  And  was  sufficient  to  defeat  the 
plea  of  the  Statute  of  Limitations.  The  verdict  was  accord- 
ingly for  the  plaintiff,  and  the  defendant  appealed,  on  the 
grounds — 

1.  Because  his  Honor  erred  in  charging  the  jury,  that  the 
defendant's  promise  to  pay  the  debt,  previous  to  his  taking 
out  letters  of  administration,  prevented  the  Statute  from 
running. 

2.  Because  the  assurances  made  by  the  defendant  did  not 
amount  to  a  legal  obligation  —  it  was  a  mere  nudum  pactum, 
SL§  there  was  no  consideration  for  such  an  assumption,  he  at 
that  time  not  being  the  administrator. 

3.  Because  the  verdict  was  not  sustained  by  law  or  evi- 
dence. 

Phillips,  for  the  motion. 
J.  S.  Rhett,  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

It  will  be  expedient  to  confine  the  judgment  to  be  pro- 
nounced to  the  sole  and  precise  question  presented  by  the 
case.  It  arises  out  of  the  following  state  of  facts,  which  are 
assumed  to  be  true,  at  any  rate  for  this  occasion,  to  wit : 

The  action  is  brought  against  defendant,  as  administrator : 
it  rests  on  notes  executed  by  the  intestate,  barred  by  the  Stat-* 
ute  of  Limitations  upon  their  face,  but  revived  by  the  makei 
45 


354  APPEALS  AT  LAW. 

Hasdden  v.  Whitesides. 

just  before  his  death,  and  in  relation  to  which  the  defendant, 
while  occupying  the  positipn  of  executor  de  son  tortj  and 
within  four  years  of  the  revival  by  the  intestate,  admitted 
that  the  notes  were  due,  and  said  "if  they  would  give  him  a 
little  chance,  he  would  pay  the  amount."  Within  four  years 
of  this  admission  and  promise,  the  defendant  took  out  letters 
of  administration,  and  the  question  is,  do  the  admission  and 
promise,  while  executor  of  his  own  wrong,  bind  him  when 
sued  as  rightful' administrator,  and  thus  avoid  the  bar  of  the 
Statute? 

The  affirmative  is  based  on  the  proposition  that  the  grant 
of  administration  to  one  who  has  incurred  the  liabilities  of 
executor  de  son  tort,  legalizes  his  acts  from  the  time  the 
goods  came  to  his  hands.  The  root  of  the  doctrine  may  be 
seen  in  Coulter^ s  case,  Coke's  Rep.  6th  part,  p.  30.  The  reso- 
lution of  the  Court  was,  that  all  lawful  acts  done  by  an  exec- 
utor de  son  tort,  disseizor,  or  abator,  are  good ;  one  example 
given  is,  that  if  disseizor  or  abator  endowed  a  woman  who 
was  dowable,  this  shall  bind  the  disseizee — and  that  circuity 
of  action  would  be  thereby  prevented,  is  one  of  the  reasons 
assigned.  It  will  probably  be  found  that  the  doctrine,  in  its 
true  terms  and  extent,  has  reference  to  acts  done  in  relation 
to  the  goods  of  the  estate  in  the  wrong-doer's  hands,  which, 
if  he  had  been  a  rightful  representative,  would  have  been  law- 
ful and  proper,  and  supported  materially  by  the  consideration 
that  rights  of  third  parties  may  have  intervened.  It  may  well 
be  true  that  acts  of  the  description  specified  may  not  be  dis- 
affirmed by  one  who  has  obtained  the  rightful  administration. 

We  do  not  think  that  any  principle  which  the  Courts  have 
established  upon  this  subject,  will  sustain  the  conclusion  which 
the  Circuit  Judge  attained.  No  case  has  been  found  precisely 
upon  the  poiiit.  It  would  seem,  however,  obvious,  that  such 
an  undertaking  as  was  made  by  the  defendant  in  this  case 
could  scarcelv  be  binding  upon  a  different  person  who  may 
have  received  letters  of  administration.  When  the  promise 
was  made  by  the  defendant,  he  was  a  tort  feasor  in  contem- 
plation of  law,  and  not  the  legal  representative  of  the  estate  of 
the  deceased,  so  far  as  the  interests  of  that  estate  were  con- 
cerned. It  is  not  to  be  overlooked  that  the  inclinations  of  the 
Courts,  in  modern  times  at  least,  is  not  to  look  with  favor  upon 
legal  representatives,  who,  by  new  promises,  prevent  the  bar 
of  the  Statute,  or  who  fail  to  plead  it  in  cases  where  it  may  be 
applied.  In  this  tendency  is  to  be  seen  a  regard  for  distribu- 
tees, legatees  and  heirs,  whose  interests  are  directly  involved. 
If  my  recollection  be  correct,  it  has  been  announced  by  the 
Equity  jurisdiction  that  the  representative  of  an  estate  ought 
to  plead  the  Statute  against  a  demand  that  is  barred;  and  we 
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think  it  would  be  full  of  danger  to  permit  one  who  is  in  the 
attitude  of  a  wrong-doer,  who  has  not  come  under  obligation 
to  the  Ordinary,  who  has  given  no  security  for  the  benefit  of 
those  interested,  to  establish,  by  admissions,  liabilities  upon 
an  estate  he  does  not  legally  represent — and  thus,  it  might 
be,  fraudulently  aid  in  tlie  perpetration  of  great  mischief. 

It  should  be  observed  that  what  is  now  said  has  nothing 
to  do  with  any  question  that  might  be  raised  against  an  ex- 
ecutor of  his  own  wrong,  to  charge  him  personally  where  he 
may  have  made  a  contract  in  such  form  and  upon  such  con- 
sideration as  would  have  that  effect ;  nor  has  it  any  thing  to 
do  with  actions  instituted  against  executors  de  son  tort,  as 
such.  This  action  is  against  one  in  his  character  of  rightful 
administrator,  and  we  only  determine  that  the  promise  of 
the  same  person,  when  he  occupied  the  other  position,  shall 
not  serve  to  charge  an  estate  now  lawfully  in  his  custody,  in 
whkh  those  are  interested  who  had  no  manner  of  control 
over  him  at  the  time  it  is  supposed  he  fixed  the  liability  in 
question. 

Nor  do  we  decide  upon  the  footing  of  the  case  of  Serle  v. 
Waterwortk,  4  Meeson  and  W.,  9,  which  was  cited  as  a  con- 
clusive authority  for  the  defendant.  That  case  has  been  ex- 
amined, and  it  does  not  touch  this  question;  and,  contrary  to 
what,  might  be  inferred  from  a  reference  to  it  in  Chitty  on 
Contracts,  and  Stephen's  Nisi  Prius,  the  judgment  was 
against  the  defendant  in  that  case.  She  was  the  widow  of 
a  hair-dresser  who  died  in  October,  (perhaps)  1836.  She  kept 
open  his  shop,  but  sold  nothing,  and  caused  an  inventory  to 
be  made,  when  a  bond  for  £100  was  produced  by  a  creditor 
against  her  husband.  It  was  necessary  to  keep  the  shop 
open  as  an  entrance  to  the  dwelling.  In  January,  1837,  a 
creditor,  who  had  furnished  her  husband  with  goods,  pre- 
sented his  demand,  and  she  gave  her  note  for  the  amount, 
payable  at  12  months.  This  was  the  cause  of  action.  In 
March,  after  the  date  of  the  note,  she  took  out  letters  of  ad- 
ministration. Though  a  verdict  was  found  for  her  at  nisi 
priusy  it  was  ordered  that  judgment  be  entered  for  plaintiff 
nan  obstante  veredicto,  upon  the  ground  that  though  she  was 
not  liable  as  executrix  de  son  tort,  yet  she  was  personally, 
for  the  creditor  was  restrained  from  suing  for  12  mouths,  re- 
strained firom  administering  himself,  and  there  was,  therefore, 
consideration  enough  to  support  the  note.  She  was  not  suea 
as  administratrix. 

A  new  trial  is  ordered. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Wardlaw, 
J.  concurred. 

New  trial  ordered. 
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W.  T.  McCready,  Administrator  of  Lansdell,  v.  the  South 
Carolina  Rail  Road  Company. 

Where  the  fact  of  damage  fVom  the  fire  of  the  Rail  Road,  was  established  by  the 
sufferer,  and  the  manner  in  which  the  fire  was  communicated  also  appeared, 
the  Court  held  that  it  was  immaterial  whether  the  evidence  cume  from  the 
plaintiff  or  from  the  defendant,  and  that  it  went  properly-  to  the  Jury,  whose  pro> 
vince  it  was  to  judge  of  the  iact  of  negligence. 

If  harmless  as  to  the  questions  presented,  the  fact  that  the  instructions  of  the  pre- 
siding Judge  to  the  jury  may  have  been  in  some  particular  objectionable,  a^ 
fords  no  sufficient  ground  for  disturbing  a  yerdict  based  upon  facts. 

Before  Mr.  Justice  Frost,  at  Charleston,  Oct.  Term,  1847, 

This  was  an  action  on  the  case  to  recover  damages  for  the 
destruction  of  the  house  and  outbuildings  on  LansdelPs  plan- 
tation, charged  to  have  been  burnt  by  \h%  negligence  of  the 
Company's  servants,  in  the  conduct  of  the  locomotive. 

The  plantation,  consisting  of  about  two  hundred  and  fifty 
acres,  is  situate  in  the  fork  of  the  State  and  Dorchester  roads, 
about  six  miles  from  Charleston.  The  improvements  con- 
sisted of  a  dwelling  house  and  out-buildings,  which  were  es- 
timated to  be  woith  from  2,500  to  $4,000.  At  the  time  the 
settlement  was  burnt,  the  placed  was  leased  to  Gen.  Wayne, 
for  seven  years,  at  the  annual  rent  of  three  hundred  dollars. 
He  had  on  the  place  eight  negroes  and  two  boys,  and  two 
white  men  ;  one  of  these,  Hart,  was  employed  as  overseer, 
and  worked  with  the  hands.  The  Rail  Road  passes  through 
the  eastern  part  of  the  tract,  at  the  distance  of  about  a  quar- 
ter of  a  mile  from  the  settlement.  Between  the  road  and  the 
settlement  was  an  old  field,  grown  up  in  broom  grass.  The 
fire  occurred  on  the  morning  of  the  23d  December,  1840. — 
Hart,  the  overseer,  said,  that  early  in  the  morning,  as  he  was 
going  into  the  woods,  with  two  negroes,  to  work,  he  saw  the 
locomotive  pass,  and  the  fire  kindle.  It  extended  about  five 
or  six  feet.  He  remarked  to  one  of  the  negroes,  the  house 
would  be  burnt  down  before  night ;  the  negro  said  he  thought 
not  They  went  on  to  their  work,  and  on  their  return,  in  the 
evening,  the  settlement  was  burnt.  The  fire  had  extended 
from  the  first  kindling,  over  the  broom  grass  field,  and  so  con>? 
municated  to  the  settlement.  Hart  said  he  could  have  put  it 
out ;  but  did  not,  not  apprehending  any  danger.  Gen.  Wayne 
said  that  he  did  not  reach  the  place  until  the  house  was  burnt. 
The  wind  was  high.  The  fire  first  burnt  the  broom  grass 
fiejd,  and  then  i  he  settlement.  He  traced  the  fire  to  its  origin, 
and  ascertained  it  to  have  been  caused  by  the  locomotive. 
Coals  had  been  emptied  from  the  furnace  on  the  road,  between 
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the  rails,  and  thence  extended  to  the  field.  Some  of  the  coals 
were  not  extinguished  when  he  went  to  the  place.  After  he 
leased  the  farm,  he  removed  the  fence  back  from  the  road 
about  one  hundred  yards.  A  fire  had  occurred  before,  when 
he  spoke  to  the  Engineer  and  cautioned  him  against  its  recur- 
rence ;  but  his  caution  was  neglected.  "When  the  fire  took  the 
field,  he  said  it  could  not  be  stopped. 

The  jury  were  instructed  by  the  presiding  Judge,  that  the 
grant  of  an  easement  or  privilege  over  laud,  subjects  the  grantor 
to  such  inconveniences  and  risks  as  are  necessarily  incident 
to  the  use  of  the  thiug  granted  ;  and  therefore  when  one 
granted  a  right  of  way  through  his  laud  for  the  Rail  Road,  of 
which  the  motive  power  is  steam,  the  privilege  was  granted 
subject  to  such  risks  as  are  necessarily  incident  to  the  use  of 
steam  locomotives.  That  the  risks  thus  assumed,  were  such 
only  as  might  occur  with  the  exercise  of  proper  care  and 
diligence ;  and  if,  through  any  negligence,  damage  were  done 
to  the  grantor,  he  would  have  an  action  for  redress.  The  jury 
were  also  instructed,  that  every  kindling  of  afire,  by  sparks  from 
the  engine,  was  not  actionable  ;  but  it  should  appear  to  have 
occurred  through  neglect  of  proper  precautions.  It  was 
submitted  to  them  to  determine,  whether  the  fire  in  this 
;case  happened  from  the  want  of  proper  care  on  the  part  of 
the  Company's  agents.  They  were  advised,  that  the  clear- 
ing of  the  furnace,  by  emptying  the  coals,  was  necessary  to 
the  working  of  the  engine :  but  it  should  be  done  in  a  place 
from  which  no  damage  could  happen.  It  was  suggested  to 
them,  that  the  engineer,  in  this  case,  should  have  emptied  the 
furnace  in  some  swamp,  or  low  ground,  or  clear  place  in  the 
woods,  remote  from  a  settlement,  and  not  near  a  broom  grass 
field  extending  to  a  settlement.  On  this  subject,  the  advice 
to  the  jury  was  far  from  the  expression  of  an  opinion,  that 
there  was  no  want  of  care  in  throwing  out  the  coals,  where  it 
was  jdone  ;  though  His  Honor  did  not  charge  them  that  the 
plaintiflT's  case  was  clearly  made  out.  All  the  facts  affect- 
mg  the  inquiry,  whether  the  fire  occurred  through  negligence, 
were  brought  to  the  attention  of  the  jury,  in  a  manner  supposed 
jiotto  be  imfavorable  to  the  plaintiff 's  recovery;  butthey  Ibund 
a  verdict  for  the  defendant. 

The  plaintiff  appealed,  on  the  following  grounds : 
1.  That  his  honor  erred  in  charging,  that  it  was  not  enough 
to  prove  that  plaintiff's  loss  was  caused  by  fire  from  the  Rail 
Road  Company's  engines,  but  that  there  must  be  direct  proof 
of  negligence  on  the  part  of  the  defendant ;  whereas,  it  is  sub- 
mitted, that  having  traced  the  fire  to  the  Rail  Road  engine, 
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the  onus  was  upon  the  defendant  to  prove  that  all  due  pre- 
cautions were  taken. 

2.  Tliai  his  honor  erred  in  charging,  that  where  a  Rail 
Road  passes  through  the  land  of  a  party,  he  or  those  under 
whom  he  claims  must  he  presumed  to  have  given  or  sold  this 
right  of  way,  and  consequently  to  have  bargained  for  risks 
occasioned  by  the  use  of  fire  on  the  road  ;  a  proposition  which, 
it  is  submitted,  has  no  foundation  in  law,  and  could  scarcely 
fail  to  mislead  the  jury. 

3.  That  his  Honor  erred  in  charging,  that  there  was  no 
want  of  care  in  throwing  out  live  coals  in  a  spot  surrounded 
by  dry  grass,  and  when  there  was  a  high  wind  blowing ;  al- 
though the  fire  by  which  plaintiff's  house  and  fields  were 
burned,  was  traced  to  the  coals  so  thrown  out,  and  not  a  tittle 
of  evidence  was  introduced  by  the  defendant  to  explain,  jus- 
tify, or  extenuate  this  proceeding. 

4.  That  the  plaintiff's  case  was  clearly  made  out,  and  his 
honor  ought  so  to  have  charged ;  and  the  verdict  is  contrary 
io  law  and  evidence. 

Simons,  Bailey,  for  the  motion. 

Memminger,  Hayne,  contra, 

Wardlaw,  J.  delivered  the  opinion  of  the  Court. 

Whether  the  owner  of  land  through  which  runs  a  Rail 
Road  whose  motive  power  is  steam,  must  be  presumed  to  have 
subjected  himself  by  contract  to  any  hazard,  or  no ;  if  he  be 
(Subject  to  only  such  risks  as  are  necessarily  incident  to  the 
4ise  of  steam  locomotives,  such  as  actually  occur  notwithstand- 
ing the  exercise  of  proper  care  and  diligence,  his  case  does 
not  differ  from  that  of  any  other  person  who  may  sustain 
damage  from  fire  communicated  by  one  of  the  steam  engines. 
Either  would  have  an  action  for  damage  through  negligence : 
jipeither  could  recover  if  itappeared  that  there  was  no  negligence. 
When  the  fact  of  damage  from  the  fire  of  the  Rail  Road  has  been 
.established  by  the  sufferer,  and  nothing  more  appears,  it  might 
be  important  to  consider  whether  the  Rail  Road  company  should 
be  held  to  show  due  care,  or  whether  some  evidence  of  want 
•of  care,  should  be  required  from  the  other  side.  In  North  Caro- 
lina (2  Iredell,  p.  141)  it  has  been  held  that  "the  showing  of 
damage  from  an  act  which  does  not  ordinarily  produce  dam- 
,age,  makes  out  a  prima  facie  case  against  the  road,  which 
.cannot  be  repelled  but  by  proof  of  care,  or  of  some  extraordi- 
nary accident,  which  renders  care  useless."  But  where,  as 
in  this  case,  the  manner  in  which  the  fire  was  communicated, 
if  it  did  proceed  from  the  engine,  appears,  it  is  immaterial 
whether  the  evidence  comes  from  the  plaintiff  or  defendant  \ 


APPEALS  AT  LAW.  359» 

McCrectdy  v.  Rail  Road  Company. 

it  must  go  to  the  jury,  whose  province  it  is  to  judge  of  the  fact 
of  negligence.  The  jury  being  instructed  that  the  place  of 
throwing  the  coals  (supposing  the  fire  to  have  ignited  as  the 
plaintiff's  witnesses  said,)  was  the  material  inquiry^  and  that 
the  place  should  have  been  one  where  no  damage  could  hap- 
pen, and  the  verdict  still  being  for  the  defendant,  the  con- 
clusion seems  inevitable  that  the  jury  found  either  that  the 
fire  did  not  proceed  from  the  engine,  or  that  there  was  no  neg-^ 

Sjence  in  the  selection  of  the  place  for  throwing  the  coals, 
o  countenance  seems  to  have  been  given  by  the  Circuit 
Judge  to  the  notion,  suggested  in  argument  here  as  the  ground 
of  the  verdict,  that  the  damage  resulted  from  the  carelessness 
of  the  plaintiff's  agent  As  to  this  matter,  the  supposed  agent 
does  not  appear  so  to  have  represented  the  plaintiff,  as  by  hi»' 
want  of  diligence,  to  deprive  the  plaintiff  of  remedy  for  that 
which  another  caused,  even  if  he  might  have  prevented  it 
The  verdict  seems  then  to  be  one  found  upon  facts,  under  in- 
stnictions  either  altogether  unobjectionable,  or  (if  in  any  par- 
ticular wrong)  harmless  as  to  the  questions  presented.  It  ap- 
pears to  the  Court,  that  there  is  not  sufficient  ground  for  dis- 
turbing the  verdict,  and  the  motion  for  new  trial  is  dismissed. 
The  opinion  of  the  Court  is  reserved  upon  the  question 
which  was  made  on  the  part  of  the  defendant,  concerning  the 
right  of  the  plaintiff  as  sudministrator,  to  maintain  this  action 
for  damage  aone  to  the  freehold  in  the  lifetime  of  his  intestate. 
The  question  is  mentioned  only  to  prevent  this  case  from  be- 
ing drawn  into  precedent. 

O'Nball,  J.  Evans,  J.  and  Frost,  J.  concurred. 
Withers,  J.  absent. 

Richardson,  J.  dissenting.  The  law  applicable  to  this 
case  is  simple  and  general.  If  A  destroy  the  property  of  B 
by  file,  A  is  liable  in  damages:  because,  by  implication  of 
law,  every  man  is  liable  for  the  mischief  he  has  done  to  an- 
other. But  if  A  can  show  that  he  was  in  the  lawful  use  of 
fire — as  for  burning  his  own  fields — and  without  any  want 
of  due  care  on  his  part  in  the  use  of  so  dangerous  an  instru- 
ment, the  flame  extended  to  B's  fields,  A  will  not  be  liable. 
The  same  law  would  apply  to  the  case  of  mischief  done  by 
a  gun  or  a  sword.  He  who  uses  a  dangerous  implement, 
and  does  an  injury,  must  show  that  he  used  it  with  proper 
caution.  The  same  rational  rule  of  law  applies  to  the  use  of 
fire  in  a  locomotive  or  steamboat,  or  in  any  other  way.  There 
is  neither  peculiar  exemption  nor  specific  liability  by  law  for 
any  such  a  vehicle,  employment,  or  occupation.  And  there 
18  no  more  of  an  implied  contract  or  individual  license  with 
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them  than  with  overy  wagoner  that  drives  on  the  highway,- 
or  boatman  that  ascends  the  river. 

But  the  Judge  charged  the  jury  "that  the  grant  of  an  ease- 
ment or  privilege  over  Jand,  subjects  the  grautor  to  such  in- 
conveniences and  risks  as  are  necessarily  incident  to  the  use 
of  the  thing  granted ;  and  therefore,  when  one  granted  a  right 
of  way  through  his  land  for  the  Railroad,  of  which  the  motive 
power  is  steam,  the  privilege  was  granted  subject  to  such 
risks  as  are  necessarily  incident  to  the  use  of  steam  locomo- 
tives." The  law  liere  laid  down  by  the  Judge  governed  the 
verdict,  which  is  right  or  wrong  accordingly.  For  myself,  I 
cjmnot  perceive  in  the  law,  or  in  the  character  of  the  grant 
to  the  Railroad  Company,  any  such  privilege. 

The  way  for  a  Railroad  is,  in  fact,  a  forced  purchase  of 
land,  by  a  right  to  purchase  of  the  owner,  given  by  law  to 
the  Company,  and  there  is  no  other  contract,  express  or  im- 
plied, with  the  vendor.  He  therefore  remains  in  the  law 
and  right  of  redress  for  itijury  that  belongs  to  a  stranger  or 
any  other  man.  We  cannot  recognize  a  different  rule  for 
the  grantee  of  this  particular  highway — and  if  so,  there  is 
error  in  the  legal  instructions  to  the  jury,  in  supposing  thfe 
grant  of  way  to  a  Railroad  is  of  the  nature  of  an  easement, 
with  apposite  and  implied  privileges,  running  with  the  grant, 
on  account  of  the  objects  of  the  purchaser.  This  cannot  be, 
unless  we  lay  down  one  rule  for  the  Railroad^s  liability  to 
the  adjoining  freeholders,  and  a  different  rule  for  their  liabil- 
ity to  other  men.  But  the  Judge  continues :  "The  jury  were 
instructed  that  every  kindling  of  a  fire,  by  sparks  from  the 
engine,  was  not  actionable;  but  it  should  appear  to  have 
occurred  through  neglect  of  proper  precautions." 

Here  the  error  is  this  —  that  the  condition  of  the  plaintiff's 
recovery  is,  that  he  must  show  that  the  mischief  was  done 
through  the  negligence  of  the  defendant ;  instead  of  the  de- 
fendant being  liable,  unless  he  prove  that  all  due  care  was 
taken  to  prevent  mischief  from  his  fire ;  which  is  the  law. 
See  Simpson  v.  Steamboat  Company.  The  Steamboat  Com- 
pany was  held  liable,  and  due  care  in  using  their  fire,  was  for 
them  to  prove.  This  rule  was  not  applied  to  steamboats,  be- 
cause they  were  common  carriers.  But  when  it  was  decided 
that  they  were  not  liable  like  other  carriers  for  all  losses  by 
fire,  the  general  rule  followed  of  course,  that  they  must  be* 
liable,  as  at  common  law,  unless  they  proved  all  due  precau- 
tion taken  on  their  part  to  prevent  the  loss.  If  this  be  the 
rule  of  law,  the  burthen  of  disproof  must  not  be  shifted ;  and 
the  plaintiff  made  to  show  the  mischief  coupled  with  negli- 
gence.   The  former  is,  prima  facie,  enough  for  the  plaintiff: 
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fhe  defendant  is  to  make  the  second  issue,  hy  proving  due 
caution. 

This  second  legal  error  arose  plainly  from  siipiwsing  that 
the  sale  of  a  way  for  the  Railroad  is  an  easement,  with  intrin- 
sic and  characteristic  privileges.  If  there  is  any  such  privi- 
lege given  to  this  particular  highway,  the  Circuit  Judge  was 
right.  But  if  there  be  no  such  privilege,  there  ought  to  be  a 
new  trial — ex  debito  justicice. 

Motion  refused. 


Samuel  Pope  v.  Wm,  A.  Clarke  and  John  Mannings  the 
'  landlord  admitted  to  defend  for  his  tenant. 

A  landlord,  admitted  to  defend  the  title  for  his  tenant,  will  recoyer  against  a 
plaintiff  who  had  purchased  the  land  at  Sheriif's  sale,  under  an  execution 
against  the  tenant,  if  he  prove  such  title  as  would  enable  him  to  recoyer 
against  the  tenant  himself. 

In  trespass  to  try  title,  a  grant  which  is  not  in  issue — under  which  neither  party 
claims,  and  which  is  not  produced  in  evidence,  is,  for  the  purposes  of  that  suit, 
a  mere  nullity,  and  therefore  can  be  no  bar  to  the  recovery  of  land  within  its 
limits  by  the  party  showing  paramount  title  at  the  trial. 

Before  Mr.  Justice  O'Neall,  at  Horry,  Fall  Term,  1844. 

REPORT  OF  THE  CIRCUIT  JUDGE.  ^ 

This  was  an  action  of  trespass  to  try  title*  It  appeared 
by  the  record,  that  several  plaintiffs  of  the  name  of  Alston, 
had  sued  the  defendant,  Clarke,  in  an  action  of  trespass 
to  try  title,  and  in  it,  had  recovered  the  land  in  dispute, 
except  eleven  acres,  which  was  found  for  the  defendant, 
Clarke,  as  his  actual  possession  of  more  than  ten  years  be- 
fore action  brought.  This  recovery  was  had.  Fall  Term, 
1840.  Under  the  Ji./a.  issued  for  the  damages  and  costs, 
the  eleven  acres  thus  found  for  the  defendant  was  levied 
on,  sold,  and  purchased  by  the  plaintiff,  to  whom  the  Sheriff 
conveyed,  the  4th  July,  1842.  The  defendant,  Clarke, 
still  retained  possession ;  the  plaintiff  sued  him,  and  Man- 
ning, asserting  that  he  was  his  tenant,  was,  by  order  of  the 
46  '  . 
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Court,  allowed  to  come  in  and  defend.  It  appeared  that 
a  ^rant  to  Harper  issued  in  1802,  and  was  that  which  con- 
flicted with  the  Alston  title,  and  which  was  set  up  as  part 
of  the  defendant's  title  in  the  case  of  Alston  v.  Clarke. 
Harper  conveyed  to  Carr  in  1828,  and  Carr  conveyed  to 
Clarke  in  1831;  this  was  as  far  as  the  defendant  exhibited 
title  in  the  case  of  Alston  v.  Clarke,  It  now  appeared,  that 
in  October,  '31,  a  few  days  after  tlie  deed  of  Carr  to  himself, 
Clarke  conveyed  the  land  to  Manning  ;  he  has,  however, 
remained  in  possession  ever  since.  His  acknowledgment 
of  tenancy,  dated  in  January,  1832,  to  Manning,  was  given 
in  evidence.  The  deed  from  Carr  to  Clarke  had  obviously 
undergone  some  alteration  in  the  date.  It  appeared  that 
Manning  was  present  when  the  case  of  Alston  v.  Clarke 
was  tried,  and  interposed  no  claim. 

'The  jury  were  told,  that  the  plaintiff,  having  bonght 
Clarke's  title,  and  finding  him  in  possession,  was  entitled 
to  eject  him,  unless  Manning  Could  show  a  title  paramount 
to  the  land.  It  stood  upon  the  same  s^round  as  if  Clarke 
had  surrendered  the  possession  after  the  Sheriff's  sale,  to 
Pope,  and  he  (Manning)  was  suing  to  recover  the  land. — • 
Looking  at  it  in  that  way,  I  said  to  the  jury,  it  was  plain 
he  had  no  title^  for  the  Alston  title  was  paramount  and  had 
defeated  Clarke's  paper  title,  which  was  that  Manning  set 
up ;  and  if  ^Clarke's  deed  to  him  had  been  given  in  evi- 
dence on  that  trial,  he  could  not  have  held  a  part  of  the 
land  ;  for  then  his  possession  would  have  begun  in  October^ 
1831,  and  between  that  and  the  beginning  of  the  actionj 
was  much  short  of  ten  years. 

The  fact  of  the  alteration  of  the  deed  was  presented  td 
the  jury  by  Mr.  Dunkin,  in  his  argument  for  the  plaintiff. 
The  jury  were  instructed,  if  the  alteration  was  in  a  mate^ 
rial  part  of  a  deed,  (another  date  here  might  be  material 
in  carrying  the  deed  back  beyond  Alstons'  recovery  or  com- 
mencement of  their  suit,)  and  if  they  were  satisfied  it 
was  done  after  execution,  the  deed  was  void.  The  jury 
were,  however,  told,  that  in  the  view  first  presented,  this 
inquiry  was  wholly  unimportant.  The  defendant's  coun- 
sel, when  I  closed  my  charge,  asked  that  I  would  explain 
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the  alteration  in  the  deed  :  I  said  to  him,  I  had  none  now 
to  make;  they  could  see  the  alteration  as  well  as  I  could, 
and  that  was  all  1  knew  about  the  fact  of  alteration.  He 
then  proposed  to  explain  it  himself.  This  I  refused  to  al« 
low,  on  two  grounds:  1st,  there  was  no  proof  about  the 
matter  to  be  explained,  and  none  was  offered  in  explana- 
tion ;  and  2d,  that  defendant's  counsel  had  had  his  turn  in 
argument,  and  had  no  right  to  address  the  jury  after  they 
had  been  charged.  The  jury  found  for  the  plaintiff,  the 
land  and   $5  damages. 

The  defendants  appealed  and  moved  for  a  new  trial,  on 
th^  grounds — 

1.  Because  his  Honor  erred  in  charging  the  jury,  that 
the  defendant  had  no  title  to  the  land  in  dispute,  because 
the  said  land  was  within  an  older  grant,  held  by  T.  P.  Al- 
ston, W.  A.  Alston,  and  C.  C.  P.  Alston,  when  no  such 
grant  was  given  in  evidence,  and  when  defendant  proved 
that  he  had  the  actual  possession  of  the  land  by  his  tenant, 
Wutt.  O.  Clarke,  for  more  than  ten  years  before  the  Sheriff's 
deed  to  plaintiff,  and  before  suit  brought ;  and  had  also 
proved  a  chain  of  title  from  the  grant  to  Wm.  Harper, 
under  which  he  held. 

2.  Because  his  Honor  erred  in  charging  the  jury,  that 
as  the  said  VVm,  O.  Clarke's  deed  to  the  defendant  divested 
the  said  Clarke  of  the  title  to  the  raid  lands,  the  finding  in 
favor  of  said  Clarke  in  the  suit  between  T.  P.  Alstop  find 
others  against  him,  was  improper,  and  should  be  regarded 
as  a  gift  by  said  Alstons  to  him,  which  would  prevent  de- 
fendant from  recovering  on  the  strength  of  his  (defend- 
ant's) title;  notwithstanding  the  jury  in  that  case,  found 
that  the  said  Clarke  had  been  in  the  actual  adverse  posses- 
sion of  the  same  for  years  before  suit  brought  by  said 
Alstons,  and  had,  from  the  1st  January,  1832,  and  after 
the  said  recovery  by  snid  Alstons,  acknowledged  himself 
tenant  of  the  defendant  upon  the  said  land. 

3.  Because  the  deed  from  Henry  Carr  to  Wm.  O.  Clarke 
is  a  good  deed,  and  was  admitted  in  evidence  without  be- 
iDg"  objected  to,  and  was  not  erased  or  interlined  in  any 
material  part,  as  the  change  of  the  date  in  the  year  of  the 
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sovereignly  and  independence  of  the  United  Stales  of 
America,  was  strictly  in  accordance  with  the  date  of  the 
deed ;  and  his  Honor  should  so  have  instructed  the  jury, 
which  he  refused  to  do,  or  give  them  any  exphuiations 
thereon,  when  called  upon  by  defendant's  counsel ;  but 
charged  them,  if  they  were  not  satisfied  that  the  erasure 
and  interlination  was  made  before  it  was  executed,  the  deed 
was  void. 

4.  Because  his  Honor  charged  the  jury,  that  if  they  were 
satisfied  that  defendant  knew  of  the  pendency  of  the  suit 
between  T.  P.  Alston  and  others  v,  Wm  O.  Clarke^  and 
had  allowed  the  said  Clarke  to  set  up  title  by  possession  in 
himself  to  defeat  the  plaintifif's  recovery  against  the  said 
Clarke,  it  was  a  fraud  which  should  prevent  defendant  from 
recovering;  when  it  is  respectfully  submitted,  that  in  that 
suit  the  plaintiffs  could  not  have  recovered  the  said  land,  of 
which  Clarke  had  been  in  the  actual  adverse  possession  for 
more  than  ten  years. 

5.  Because  the  verdict  was  in  other  respects  contrary  to 
law  and  evidence. 

Harllee,  for  the  n:otion. 
MuNROE  (&  Dunk  IN,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

By* the  Sheriff's  sale  under  the  execution  against  Clarke, 
and  the  conveyance  to  the  plaintiff,  he  acquired  all  the 
right,  title  and  interest  of  Clarke  to  the  land  in  dispute,  and 
was,  by  law,  substituted  to  Clarke's  possession  and  right  of 
possession. 

The  admission  of  Manning  to  be  a  co-defendant,  does 
not  oblige  the  plaintiff  (o  more  proof  than  would  be  neces* 
sary  to  support  his  action,  if  Clarke  alone  were  defend- 
ant. Manning,  as  co-defendant,  is  only  permitted  to  show  a 
paramount  title  to  Clarke ;  which  he  must  do,  as  if  the 
plaintiff  were  in  possession,  instead  of  Clarke.  He  has 
shown  a  title  to  the  land  in  dispute,  in  himself,  derived 
from  the  jrrant  and  through  Clarke's  conveyance  to  him, 
in  Ociober,  1831. 

The  land    is  included  in   a   grant,  held  by  the  Alstons, 
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senior  to  that  under  which  Manning  claims;  and  between 
him  and  them,  if  the  title  were  in  question,  to  be  decided 
by  documentary  evidence,  they  would  have  the  right. — 
But  in  an  action  by  them  against  Clarke,  his  title,  by  ad- 
verse posse.ssion,  was  established  ;  and  Mannincr,  by  the 
proof  of  his  adverse  possession,  by  the  tenancy  of  Clarke, 
since  January,  1832,  has  also  shown  an  adverse  possession 
to  the  Allstons,  for  more  than  ten  years  prior  to  the  Sher- 
iff's sale  to  the  plaintiff.  He  has  then  shown  a  title  by 
deed  against  Clarke,  and  possession  long  enough  to  give  a 
statutary  title  against  the  Alstons,  if  that  were  necessary. 
He  can,  therefore,  recover  against  Clarke,  and,  by  conse- 
quence, against  the  plaintiff.  But  besides  this,  Alston's 
title  was  not  in  issue  in  this  case.  Neither  Clarke  nor  the 
plaintiff  claimed  under  it.  It  was  not  produced  in  evi- 
dence, and  therefore,  for  the  purposes  of  this  suit,  does  not 
exist,  and  is  no  bar  to  Manning's  recovery.  The  charge 
of  the  presiding  Judge  is  liable  to  objection,  in  that  he  in- 
structed the  jury  that  the  Alston  title  defeated  Clarke's 
paper  title,  and  Manning's  right  to  recover. 

It  is  true  that  Clarke  filched  this  land  from  the  Alstons, 
when,  in  the  action  against  him,  by  them,  he  set  up  an  ad- 
verse possession  in  himself,  and  succeeded  in  supporting 
his  claim  by  a  verdict;  for  if  he  had  not  suppressed  his 
conveyance  to  Manning  and  acknowledgment  of  tenancy, 
in  January,  1832,  it  would  have  appeared  that  he  had  no 
possession  in  his  own  right,  and  tlini  I\]auning'$  possession 
was  less  than  ten  years,  before  rhut  action  was  brought  to 
recover  the  land.  Manning  knew  of  the  action  and  was 
present  at  the  trial,  but  interposed  no  claim  to  the  land, 
and,  doubtless,  participated  in  the  fraud.  But  the  practices 
by  which  Clarke  and  Manning  succeeded  in  getting  pos- 
session of  a  part  of  the  Alston  land,  do  not,  in  law,  affect 
Manning's  title  on  the  case  presented. 

In  considering  the  grounds  of  appeal,  the  alteration  in 
the  deed,  from  Clarke  to  Manning,  has  not  been  noticed. — 
The  date  is  obviously  altered,  but  whether  before  or  after 
the  execution  of  it,  does  not  appear.  As  no  objection  was 
made  to  the  deed,  on  this  account,  when  produced  in  evi- 
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dence,  Manning  had  no  opportnnily  to  explain  this  snspii 
cious  circunistunce.  It  inay  be  nccounted  for  on  a  second 
trial. 

The  motion  is  granted. 

Richardson,  J.  O'Neall,  J.  Butler,  J.  and  Warp-. 
LAW,  J.  concurred. 

Motion  granted. 


Alexander  Rantin  v,  Alexander  Robertson, 

Same  v.  Same, 

A  covenant  for  quiet  enjoyment  does  not  stipulate  against  the  unlawful  act  of* 

another  in  disturbing  it.    The  rule  is,  that  a  breach  is  bad  if  it  do  not  show- 

an  interruption  by  title. 
An  indenture  of  Apprenticeship  stipulating  that  "A.  by  his  attorney  B.  hath 

put  his  negro  slave  C.  as  an  apprentice  to  D."  &c.  and  signed  "B — (L.  S.]| 

Agent  of  A" — was  held  to  be  the  deed  of  A.  and  not  of  B.    It  was  also  kdd 

that  the  question  had  been  properly  brought  up  upon  demurrer. 
Whenever  it  appears  f^onv  the  declaration,  that  the  wrong  parties  have  sued,  or 

that  the  party  suing  has  no  right  in  law  to  sue,  the  defendant  may  demur;  the. 

defendant  may  also  demur,  if  an  objection  appear  on  the  pleadings,  as  to  his 

own  HabiUly. 
Yfhere  profert  of  a  deed  is  made,  and  required  to  be  made,  oyer  of  it  nakes  the 

same  port  of  the  plaintiff's  count,  and  for  the  purposes  of  pleading,  it  becomes 

the  same  thing  as  if  set  out  in  the  declaration  in  hoc  verba. 

Be/ore   Butler,  J.  at  Charlestonj  Spring  Term,    1846. 
FIRST  CASE. 

Declaration  in  Covenant  for  the  Apprenticeship  of  a  ser- 
vant by  the  name  of  Augustus, 

On  a  deed  of  Indenture  hereunto  annexed,  the  defend- 
ant filed  a  general  demurrer.  The  Circuit  Judge  did  not 
doubt  that  it  was  the  intention  of  the  parties,  that  the  deed 
should  have  heen  the  legal  obligation  of  W.  A.  AlstoHi 
instead  of  Alexander  Robertson,  the  Agent.  But  by  a 
strict  legal  construction,  he  could  not  so  regard  it.    Whilst 
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he  regarded  it  as  Robertson's  covenant,  according  to  its  legal 
import  he  would  not  extend  its  provisions  beyond  ihe  literal 
terms.  By  these  the  parties  bound  themselves  only  ^^each 
unto  the  other?^  That  is,  Robertson  bound  himself  to 
Rantin  for  the  quiet  enjoyment  of  the  possession  and  service 
of  the  servant,  but  he  did  not  subject  himself  in  terras  to 
any  liability  for  the  acts  of  any  body  else.  It  was  not 
alleged,  that  Robertson  the  defendant,  had  in  any  wise  in- 
terfered with  the  control  or  custody  of  the  said  servant,  but 
the  allegation  was,  "/Aa/  ihe  nepro  slave  named  Atigustus^ 
was  unlawfully  taken,  removed,  and  withdrawn  from  the 
"custody  and  set  vice  of  the  said  Plaintiff,  by  the  said  W. 
A.  Alston,  on  the  l6//t  day  of  January, ^^  He  did  not  think 
that  it  was  a  breach  of  the  literal  terms  of  the  covenant  on 
the  part  the  Defendant,  and  therefore  awarded  judgment  to 
him  on   his  demurrer. 

'*This  indenture  witnesseth,  that  Alexander  Robertson, 
agent  of  Wilham  A.  Alston,  hnin  put  his  servant  Augustus 
an  apprentice  Unto  Alexander  Rantin,  House  Carpenter,  to 
learn  his  Art,  Trade  and  Mystery,  and  after  the  manner  of 
an  Apprentice  to  serve  the  said  Alexander  Rantin  from  the 
date  hereof,  for  and  during  and.  unto  the  end  and  term  of 
eight  years,  next  ensuing.  During  all  which  term,  the 
isaid  Apprentice  his  said  master  faithfully  shall  serve,  his 
secrets  keep,  his  lawful  commands  every  where  readily 
obey;  he  shall  do  no  damage  to  his  said  master  nor  see  it 
done  by  others,  without  letting  or  giving  notice  thereof  to 
his  said  master;  he  shall  not  waste  his  Goods,  nor  lend 
ithem  unlawfully  to  any;  nor  contract  Matrimony  within 
the  said  term.  At  Cards,  Dice,  or  any  unlawful  Game  he 
shall  not  play,  whereby  his  said  master  may  have  damage. 
With  his  own  goods,  or  the  goods  of  others,  without  license 
fsom  his  said  master, — he  shall  neither  buy  nor  sell ;  he 
shall  not  absent  himself  day  nor  night  from  his  said  mas- 
ter's service,  without  his  leave ;  nor  haunt  Ale-Houses, 
^Taverns,  or  Play-Houses ;  but  in  all  things  behave  himself 
as  a  faithful  apprentice  ought  to  do,  during  the  said  term. 
And  the  said  master  shall  use  the  utmost  of  his  endeavour 
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to  tench,  or  cause  to  be  taught,  or  instructed,  the  said  ap- 
prentice in  the  Trade  or  mystery  of  a  House  Carpenter, 
and  procure  and  provide  for  him  sufficient  meat,  drink, 
working  clothes,  lodoring  and  washing,  fitting  for  an  ap- 
prentice, during  the  said  term  of  eight  years. 

And  for  the  true  performance  of  all  and  singular  the 
covenants  and  agreements  aforesaid,  the  said  parties  bind 
themselves,  each  unto  the  other,  firmly  by   these  presents. 

IN  WITNESS  whereof^  the  said  parties  have  inter- 
changeahly  set  their  Hands  and  Seals  hereunto.  Dated 
the  eighteenth  day  of  February^  in  the  year  oj  ovr  Lord 
one  thousand  eight  hundred  and  forty -one  ^  and  in  the 
sixty-fifth  year  of  the  Sovereignty  and  Independence  of 
the  United  States  of  America, 

It  is  understood  that  if  Alexander  Rantin  dies^  or  gives 
up  business,  this  contract  is  cancelled. 

ALEX.  ROBERTSON,  (L.  S.) 

Aeent  of  William  A.  Alston. 
E.  W.  BONETHEAU,  (L.  S.) 
ALEX.  RANTIN,         (L.  S.) 

A  motion  was  made  to  reverse  the  judo^ment,  sustaining 
the  demurer,  on  the  ground,  That  the  deed  was  the  deed 
of  the  defendant — the  covenant  was  that  the  negro  slave 
Augustus  should  remain  for  eight  years  with  the  plaintifl — •- 
that  the  negro  was  named  in  the  deed  as  the  slave  of  W. 
A;*ATitb'fi^.atid  not  as  the  property  of  tho  defendant.  And 
the  obligati(f|i,  therefore,  of  the  deed  must  be  held  to  em- 
Ibrace  not  only  th6  acts  of  Alexander  Robertson,  but  acts 
also  of  evejcy -^tler  person  Who  might  have  authority  to 
interfere.  That  the  defendant,  W.  A.  Alston,  removing  the 
negro  was  silch  a  denial  of  the  authority  of  the  defendant^ 
as'would  make  him  liable.  And  that  he  should  have  been 
held  as  wellliable  for  those  acts  of  W.  A.  Alston,  which 
went  to  annul  the  efiect  of  the  deed,  as  if  such  acts  were 
done  by  himself. 

A.  G.  Magrath,  for  the  motion. 

Petigru,  contra. 
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This  was  also  an  action  of  covenant  on  the  deed  here- 
unto annexed. 

Defence  a  general  demurrer  to  the  declaration. 

The  Circuit  Judge  was  of  opinion  that  the  indenture 
declared  on  (respecting  the  servant  Lewis,)  was  the  deed 
of  Wm.  A.  Alston,  and  that  (he  action  could  not  be  main- 
tained on  it  as  the  deed  of  Alexander  Robertson. 

He  theretore  awarded  judgment  to  the  defendant  on  his 
demurrer. 

"This  Indenture  Witnesseth,  That  Wm.  A.  Alston,  Esq., 
by  his  attorney,  Alexander  Roberli>OM,  hath  put  l\\^  hegro 
slave  Lewis,  as  an  apprentice  unto  Alexander  Rantin, 
House  Carpenter,  to  learn  the  Art,  Trade  and  Mystery, 
and  after  the  manner  of  an  apprentice, .to  serve  the  said 
Alexander  Rantin,  from  the  date  hereof,  for  and  during 
and  unto  the  end  and  term  ot  seven  years  next  ensuing. 
During  qjl  which  term,  the  said  apprentice,  the  said  Alex- 
ander Rantin  faithfully  shall  serve,  his  secrets  keep,  his 
lawful  commands  every  where  readily  obey:  He  shall  do 
no  damage  to  the  said  Alexander  Rantin,  nor  see  it  done 
by  others,  without  letting  or  giving  notice  thereof  to  the 
said  Alexander  Rantin.  He  shall  not  waste  his  goods,  nor 
lend  them  unlawfully  to  any,  nor  contract  matrimony 
within  the  said  term.  At  cards,  dice,  or  any  unlawful 
game,  he  shall  not  play,  whereby  the  said  Ajexaju^gj^^mi^'^ 
may  have  damage.  With  his  own  gooj 
of  others,  without  licence  from  the  saic 
he  shall  neither  buy  nor  sell ;  he  shall 
day  nor  night,  from  the  said  Alexande 
without  his  leave,  nor  haunt  Ale-Housd 
houses,  but  in  all  things  behave  himsell 
prentice  ought  to  do,  during  the  said  ternT^ 
Alexander  Rantin  shall  use  the  utmost  of  his  enS^avor  to 
teach,  or  cause  to  be  taught,  or  instructed,  the  said  appren- 
tice in  the  trade  or  mystery  of  a  House  Carpenter,  and 
procure  and  provide  for  him  sufficient  meat,  drink,  clothing, 
lodging  and  washing  fitting  for  an  apprentice,  during  the 
said  term  of  seven  years,  from  the  twenty-ninth  day  of 
47 
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June,  one  thousand  eio:ht  hundred  and  thirty-eight,  to  the 
twenty-ninth  of  June,  one  thousand  eight  hundred  and 
forty-five.  And  for  the  true  performance  of  all  and  singular 
the  covenants  and  agreements  aforesaid,  the  said  parties 
bind  themselves,  each  u nto  the  oi  her,  firmly  by  these  presents. 
In  Witness  Whereof,  the  said  parlies  have  inter- 
changeably  set  their  Hands  and  Seals  hereunto.  Dated 
the  twenty -ninth  day  of  June^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-eighty  and  in  the 
sixty-second  year  of  the  sovereignty  and  Independence  of 
the  United  Slates  of  America, 

ALEX.  ROBERTSON,  (L.  S.) 

Agent  of  W.  A.  Alston. 
ALEX.  RANTIN,  (L.  S.) 

SIGNED,   SEALED   AND   DELIVERED  > 
IN   THE   PRESENCE   OF  \ 

JAS.  C.  NORRIS,  N.  P.  &  a.  U.  (L.  S.) 

A  motion  was  made  to  reverse  the  judgment,  sustaining 
the  demurrer,  on  the  srround. 

That  the  deed  declared  on,  was  the  deed  of  Alexander 
Robertson,  and  not  the  deed  of  W.  A.  Alston.  And  that 
it  was  properly  declared  on  as  the  deed  of  Alexander 
Robertson. 

A.  G.  Magrath, /or  the  motion. 

Petigru,  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court 

In  the  first  of  these  cases  no  doubt  is  entertained  that 
the  defendant  has  inciirred  a  personal  liability,  for  the  le- 
gal import  of  the  covenant  by  which  he  bound  Augustus, 
the  servant  of  W.  A.  Alston,  to  Rantin,  attaches  the  obliga- 
tions of  that  instrument  to  the  defendant  personally,  in  as 
TOUch  as  he  contracts  in  the  name  of  ^'Alexander  Robertson, 
agent  of  William  A.  Alston."  There  is  no  question  made 
upon  that,  but  the  defendant  has  demurred  because  an  in- 
sufficient breach  has  been  assigned.  That  breach  is  set 
forth  thus  by  the  plaintiff:  "That  the  negro  slave,  named 
Augustus,  was  unlawfully  taken,  removed,  and  withdrawn, 
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from  the  custody  and  service  of  the  said  plaintiff,  by  the 
said  W.  A.  Alston/'  on  a  day  stated.  Is  this  a  breach  in 
contemplation  of  law,  of  Robertson's  covenant,  that  he  *'hath 
put"  (Augustus)  '*an  apprentice  unto  Alexander  Rantin, 
from  the  date  hereof  for  and  during  and  unto  the  end  and 
term  of  eight  years  next  ensuing,  during  all  which  term, 
the  said  apprentice  his  said  master  faithfully  shall  serve," 
iSkc.  It  is  to  be  observed  that  the  act  by  which  rhe  plain- 
tiff aliedges  he  has  been  dispossessed  is  stated  to  have  been 
unlawful.  It  was  therefore  a  trespass.  Now  a  covenant 
for  quiet  enjoyment  does  not  stipulate  against  the  unlawful 
act  of  another  in  disturbing  it.  It  is  enough  if  the  breach 
be  assigned  in  words  which  contain  the  sense  and  sub- 
stance of  the  covenant,  as  that  the  defendant  warranted  the 
debt  of  A.  and  the  breach  be  that  he  did  not  pay,  for  that 
is  the  sense  of  the  promise ;  or  if  the  covenant  be  that 
plaintiff  and  his  wife  should  enjoy,  and  the  breach,  that  the 
husband  was  ousted,  for  he  had  the  entire  possession;  and 
so  of  many  like  instances.  13nt  it  cannotbe  ihe  sense  of  a 
warrantry,  or  covenant  for  quiet  enjoyment,  any  more  in 
such  a  case  as  this  than  in  regard  to  really,  that  a  breach 
shall  arise  from  a  trespass  by  any  one. 

The  rule  is  that  a  breach  is  bad  if  it  do  not  show  an  in- 
terruption by  title.  Many  instances,  fully  illustrative  of  the 
doctrine,  may  be  found  collected  in  the  treaties  of  Uansel 
on  Demurrer,  at  marginal  pages,  49-60. 

There  seems  little  force  in  the  idea  that  the  terms  of 
the  covenant  'his  servant  Augustus"  recognize  the  proper- 
ty of  the  apprentice  to  have  been  in  W.  A.  Alston,  who  has 
dispossessed  the  plaintiff.  There  might  have  been  some- 
thing in  this  view,  if  the  instrument  sued  upon  had  been  a 
covenant  against  the  act  oi  this  particular  persoui  There 
is  no  ground,  however,  to  hold  the  stipulation  otherwise 
than  general,  and  the  word  '*  unlawful "  leaves  no  room  to 
infer  that  the  disturbance  of  possession  was  otherwise  than 
tortious. 

We  are  then  conducted  to  the  conclusion  that  there  was 
DO  sufficient  breach  alledged,  and  hence  that  the  demurrer 
was  properly  sustained. 
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The  other  case  between  the  same  parties,  also  comes  up 
upon  demurrer.  The  instrument  declared  upon  was  like- 
wise an  indenture  of  apprenticeship,  stipuhitinor  thus:  ''That 
William  A.  Alston,  by  his  attorney  Alexander  Robertson, 
hath  put  his  necrro  slave,  Lewis,  as  an  apprenlico  to  Alex- 
ander Rantin"  ifec,  signed,  "Alexander  Robertson  [L.  S.] 
Agent  of  W.  A.  Alston.''  The  deninrrer  brought  up  the 
question  whether  this  was  the  deed  of  Robertson  or  of 
Alston.  The  Circuit  Judge  held  the  instrument  to  be  the 
deed  of  Alston,  and  we  think  he  was  correct.  For  this 
judgment  the  case  of  Varnum,  Fuller  ^*  Co.  v.  Evans^ 
(2  McM.  p.  409)  is  authority  enough.  In  words  the  cov* 
enant  before  us  purports  to  be  that  of  Alston.  The  only  ques- 
tion suggested  is,  whether  the  point  can  be  presented  upon 
demurrer,  or  should  become  an  enquiry  of  fact  before  the 
jury.  No  reason  occurs  to  me  to  show  lliat  the  question 
might  not  arise  in  either  way;  it  would  seem  necessarily  to 
present  an  issue  for  the  jury  where  the  plaintiff  attempting 
to  enforce  such  a  contract  as  that  now  before  us,  alled^es  m 
his  declaration,  that  notwithstanding  its  legal  import,  yet 
that  the  defendant  hud  not  authority  to  bind  the  person 
mentioned  as  principal,  or  had  exceeded  his  authority.  If 
such  allegation  had  been  made  m  the  present  case,  the  de- 
fendant would  have  been  driven,  1  suppose,  to  the  jury. — 
But  the  case  is  presumed  to  stand  thus:  Thti  plaintiff  de- 
clares on  a  paper,  purporting  to  be  the  contract  of  Alston, 
as  the  act  and  deed  of  Robertson.  He  assigns  no  reason 
why  its  legal  operation  is  different  from  that  which  appears 
upon  its  face.  Prima  facie^  therefore,  it  was  Alston's  deed 
and  not  the  defendant's;  and  why  should  not  this  because 
of  demurrer?  It  may  be  taken  as  a  general  rule  that  wher- 
ever it  appears  irom  the  declaration  that  the  wrong  parties 
have  sued,  or  that  the  party  sueing  has  no  right  in  law  to 
sue,  the  defendant  may  demur  ;  so  may  the  defendant  if  an 
objection  appear  on  the  pleadings  as  to  his  own  liability^ 
because  in  effect  the  demurrer,  when  general,  puts  in  issue 
the  law  of  the  case  and  refers  it  to  the  court  for  determina- 
tion.    Mansel  on  Demurrer,  p.  5,  citing   6  Mod.  132:  Co. 
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Litt.  71  b.  ir  there  be  two  parties  liable  on  an  indenture, 
and  one  be  dead,  his  death  on^ht  to  be  averred  in  the  de- 
claration, or  demurrer  lies.  With  equal  reason  it  must  ap- 
ply where  the  parly  sued  is  not  liable  at  all,  as  Robertson 
is  not  in  the  present  case,  so  far  as  the  pleadings  develop 
the  case  to  us.  Of  course,  where  profert  of  the  deed  is  made, 
and  required  to  be  made,  oyer  of  it  makes  the  same  part  of 
the  plaintiff's  count,  and  for  the  purposes  of  pleading  it 
becomes  the  same  thing  as  if  set  out  in  the  declaration  in 
hoBc  verba.  We  think  the  general  demurrer  in  this  case 
was  also  properly  sustained,  and  the  motions  in  both  cases 
are  refused. 

O'Neall,  J.  Evans,  J.  and  Frost,  J.  concurred. 

Wardlaw,  J.  dissenting.  If  the  defendant  (as  he  might 
have  done)  has  really  after  demand  of  oyer  set  out  the 
whole  writing  obligatory,  before  he  demurred,  then  the 
whole  writing  is  to  be  considered  a  part  of  the  declaration, 
and  we  have  a  paper  which  seems  upon  its  fabe  to  be  the 
deed  of  Alston,  alleged  to  be  the  deed  of  Robertson.  Ac- 
cording to  the  opinion  of  this  Court  in  the  case  of  Eddins 
V.  Brown  (1  Rich.  p.  255,)  if  Robertson  had  not  authority  to 
bind  Alston,  the  deed  is  Robertson's  own.  Can  the  Court 
upon  demurrer,  when  the  allegation  is  that  the  deed  was 
sealed  wiih  the  seal  of  Robertson,  assume  that  Robertson 
had  the  authority  which  would  contradict  the  allegation? 
I  think  not.  In  the  case  of  Say  v,  Ellis  (2  W.  Bla.  p.  955) 
a  bond  was  taken,  conditioned  that  the  defendant  should 
appear  to  answer  a  contempt  in  Chancery ;  such  bond  was 
void  without  express  authority  given  to  the  officer  to  take 
it,  but  upon  the  demurrer  after  oyer,  the  Court  held  that  the 
defendant  should  by  pleading  have  stated  such  facts  as 
were  necessary  to  bring  the  question  before  the  Court,  and 
that  the  want  of  authority  could  not  be  assumed.  In  vari- 
ous cases,  where  bail  bonds  had  been  taken  in  disregard  of 
the  Stat,  of  H.  6,  upon  demurrer,  the  bonds  have  been  held 
void,  because  no  extrinsic  fact  could  have  made  valid  what 
was  void  by  the  Statute. 

In  the  case  before  us,  I  think  that  after,  oyer,   the  de- 
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fendatit  should  have  pleaded  non  est  factum^  unless  (as  is 
probable)  the  same  ohjeclion  existed  to  the  declaration  in  this 
case,  which  in  another  case  between  the  same  parties,  has 
been  held  fatal  tipon  demurrer. 
Motions  refused. 


E.  M.  Baynard  v.  William  Eddings. 

Although  land  in  dispute  be  described  in  the  deed  of  conveyance  aa  containing  a 
certain  number  of  acres,  more  or  less,  if  the  description  is  otherwise  certain,  the 
party  must  recover  or  fail  accordingly,  and  a  parol  agreement  to  make  up  that 
quantity,  can  have  no  effect. 

What  were  the  limits  of  the  purchase  at  the  execution  of  a  deed,  is  purely  a  ques- 
tion of  fact  for  the  ju^. 

The  owner  of  a  tract  of  land  known  by  a  certain  name,  may  attach  thereto  a  part 
of  other  land  adjoining,  which  he  also  owns,  and  continue  to  the  combined  par- 
cels the  old  name ;  and  his  declarations  as  to  the  fact,  and  the  acts  of  those  con- 
nected therewith,  are  admissible,  with  the  other  facts  of  the  case,  as  evidence  of 
the  boundaries  understood  and  intended  to  be  expressed  in  a  subsequent  de- 
vise or  deed  of  the  land. 

A  law  Court  sits  to  ascertain  the  rights  of  the  parties,  as  they  have  fixed  them ; 
it  has  no  power  to  declare  what,  in  good  conscience,  they  ought  to  be,  and  to 
compel  the  parties  to  acknowledge  accordingly,  and  allow  them  to  have  effect. 

Before  Mr.  Justice  O'Neall,  at  Charleston^  May  Term,  1847. 

This  was  an  action  of  trespass  to  try  title  to  a  tract  of  land, 
called  the  Red  House  tract,  on  Edisto  Island.  The  title  to 
the  land  was  in  the  late  Ephraim  Mikell.  By  his  will  he 
devised  the  balance  of  his  Red  House  tract,  after  deducting 
60  acres  devised  to  his  son,  John  Calder  Mikell,  to  his  wife 
for  life,  and  after  her  death  to  his  son,  William  Mikell.  WiU- 
iam  Mikell  died,  leaving  a  widow,  who  has  since  intermar- 
ried with  the  defendant,  and  some  children.  For  the  pur- 
poses of  his  estate,  it  became  necessary  to  sell  the  Red  House 
tract:  his  mother  released  her  life  estate,  and  by  a  private 
contract  between  Dr.  Westcoat,  acting  for  Mrs.  Mikell,  and 
Joseph  B.  Seabrook,  for  the  plaintiff,  a  sale  wa^  effected  to 
the  plaintiff;  it  was  guaranteed  that  if,  on  a  survey,*  there 
should  not  be  150  acres  in  the  Red  House  tract,  it  should  be 
made  up  to  that  quantity  out  of  the  adjoining  land  of  the  de- 
ceased. To  carry  out  the  sale  thus  eflected,  a  bill  m  Equity 
was  filed,  in  which  the  land  is  described  as  about  160  acres, 
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the  balance  of  the  Red  House  tract  after  deducting  50  acres, 
devised  to  John  Calder  Mikell. 

Such  proceedings  were  liad  in  Equity,  that  the  Master  was^ 
ordered  to  make  a  title  to  the  plaintiff:  he  accordingly  mad!& 
a  deed,  describing  the  land  as  in  the  bill. 

What  was  the  Red  House  tract  ?  Did  it  include  a  piece: 
of  wood-land  lying  between  an  old  line  ditch  and  the  fence 
on  the  Red  House  tract?  were  the  questions  in  the  case. 
There  was  no  doubt  whatever  that  originally  the  Red  House 
tract  covered  the  whole.  Include  it,  there  were  157  acres: 
exclude  it,  and  there  were  129  acres.  Ephraim  Mikellwas 
the  owner  of  the  Red  House  tract,  and  also  of  the  adjoining 
tract,  called  the  Crawford  tract.  The  old  line  ditch  was  w.ell 
known  as  the  boundary  of  the  Red  House  tract.  There  was, 
however,  no  fence  between  them  in  Mr.  Mikell's  time.  In 
his  life  time,  and  after  his  death,  the  fence  on  the  Red  House 
tract  was  considered  its  boundary,  and  the  woods  were  called 
tlie  Crawford  woods.  This  was  the  proof  of  Owens,  who 
had  been  the  overseer  of  the  defendant,  and  the  estate  of  Mi- 
kell, for  eleven  years. 

Jenkins  Mikell,  the  son  of  Ephraim  Mikell,  and  his  execu- 
tor, said  that  for  21  or  22  years  the  wood  land  had  been  called 
the  Crawford  woods.  He  said  he  put  up  the  fence  after  his 
father's  death,  by  his  mother's  assent,  or  perhaps  as  her  agent, 
as  the  boundary  of  the  Red  House  tract.  His  father,  he  said, 
always  called  the  wood  land  now  in  dispute  the  Crawford 
woods.  He  said  he  once  offered  $8,01)0  for  the  land,  the 
price  at  which  the  plaintiff  bought  it :  if  he  had  thought  \\ 
covered  the  wood  land,  he  would  have  given  $10,000.  The 
plaintiff  and  his  father,  he  said,  were  very  intimate  kinsmen. 
Both  Dr.  Westcoat  and  J.  B.  Seabrook  agreed  that  at  the  sale 
the  wood  land  was  not  regarded  as  pait  of  the  Red  House 
tract ;  but  said  if  it  did  not  hold  out  150  acres,  that  quantity 
was  to  be  made  up  out  of  the  wood  land. 

A  very  extensive  trespass  on  the  wood  land  was  proved. 
What  was  the  boundary  of  the  Red  House  tract  meant  by 
the  deed,  bill,  and  will,  was  uncertain.  Hence  the  proof  of 
Mr.  Mikell's  declarations,  acts,  and  those  of  his  widow  and 
executor,  fixing  it,  were  all  competent,  as  the  Circuit  Judge 
thought,  and  were  admitted. 

The  jury  were  told  that  the  plaintiff  must  recover  or  fail, 
According  to  the  description  in  his  deed.  The  parol  agree- 
Aient  Xo  make  up  the  quantity  to  150  acres,  could  not  now 
Jiave  effect.  What  is  the  Red  House  tract,  as  understood  a| 
i.he  execution  of  the  deed  by  the  parties!? 
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The  jury  were  told  originally  there  was  no  difficulty.  The 
Red  House  tract,  when  it  passed  to  Ephraim  Mikell,  covered 
the  land  in  dispute.  Did  he  change  its  boundaries  ?  and  by 
his  will,  did  he  devise  it  according  to  the  line  of  fence  exclud- 
ing the  woods?  Was  this  the  boundary  according  to  which 
the  plaintiff  bought,  and  which  his  deed  describes?  If  so,  he 
ought  not  to  recover.  Otherwise  he  ought  to  recover  cdl  the 
land,  and  such  damages  as  the  jury  might  think  right.  The 
testimony  was  very  fairly  submitted  to  thenL  They  found 
for  the  defendant. 

The  plaintiff  appealed,  and  moved  the  Court  of  Appeals 
for  a  new  trial,  upon  the  following  grounds: 

1.  Because  his  Honor,  the  presiding  Judge,  charged  the 
jury  that  the  declarations  of  Ephraim  Mikell,  made  in  pri- 
vate in  his  own  family,  were  sufficient  evidence  to  authorize 
the  jury  in  finding  against  the  plaintiff  the  new  lines  spoken 
of  in  such  declaration. 

2.  Because  his  Honor  charged  the  jury  that  the  plaintiJST 
was  affected  by  such  declaration,  in  the  same  manner  as  a 
devisee  under  the  said  Ephraim  Mikell. 

3.  Because  his  Honor  charged  the  jury,  that  unless  they 
found  for  the  plaintiff  the  whole  land  in  dispute,  they  could 
not  render  a  verdict  in  his  favor  for  a  part. 

4.  Because  his  Honor,  the  presiditig  Judge,  in  admitting 
parol  evidence  to  show  the  position  of  the  division  line,  virtu- 
ally allowed  that  the  same  was  not  fixed  by  the  plat  or  by 
the  description  in  the  deed — and  therefore  either  erred  in  ad- 
mitting the  evidence,  or  in  charging  the  jury  that  they  could 

'  not  fix  this  line  at  a  point  which  would  embrace  the  150 
acres  called  for  by  the  contract  and  by  the  title  deed. 

5.  Because  the  land  on  either  side  of  said  division  line  be- 
ing owned  by  the  vendor  at  the  time  of  sale,  and  the  convey- 
ance calling  for  150  acres,  to  be  bounded  by  the  vendor's  land, 
the  jury  were  authorized  to  fix  the  line  by  the  bounds  called 
for,  so  as  to  embrace  150  acres  at  least. 

6.  Because  the  plaintiff's  case  rested  upon  an  old  estab- 
lished plat,  derived  from  the  parties  who  sold  to  him,  and 
carrying  on  its  face  marks  of  its  being  recognized  by  them 
as  the  true  plat  of  the  Red  House  tract,  and  that  this  plat 
should  have  prevailed  against  mere  general  statements  by 
parol,  and  the  verdict  ought  to  have  been  for  the  plaintiff. 

7.  Because  the  verdict  is  against  the  weight  of  evidence 
and  the  justice  of  the  case. 

Memminger,  for  the  motion. 
Hayne,  contra. 
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O'NealLj  J.  delivered  the  opinion  of  the  Court. 

The  two  first  grounds  of  appeal  have  not  been  at  all  relied 
on  in  the  argument:  indeed,  as  taken,  they  were  founded  in 
mistake.  For  the  declarations  of  Mr.  Mikell,  the  testator, 
were  submitted  to  the  jury,  as  other  facts  in  the  case,  to  en- 
able them  to  decide  what  were  the  boundaries  of  the  Red 
House  tract  of  land,  as  understood  and  intended  to  be  ex- 
pressed by  the  deed  of  the  Master  in  Equity.  That  this  was 
the  proper  course,  needs  no  further  or  other  comment  than  to 
refer  to  Perry  v.  Morgan^  1  Strob.  8,  and  to  the  same  case 
decided  at  the  last  sittings  in  Columbia. 

The  3J,  4th  and  5th  grounds  suppose  there  was  error  in 
the  charge  that  the  plaintiff  must  recover  or  fail,  according 
to  the  description  in  his  deed  —  "that  the  parol  agreement  to 
make  up  the  quantity  to  150  acres,  could  not  now  have  ef- 
fect." The  first  part  of  this  charge  is  a  truism  in  law,  about 
which  there  is  and  can  be  no  dispute.  The  second  is  also 
admitted  to  be  true  in  terms,  but  it  is  supposed  that  the  parol 
agreement,  although  it  could  not  be  specifically  enforced  in 
this  action,  yet  might  be  regarded  as  defining  the  boundary. 
This  might  be  true  if  there  were  any  existing  boundary  to 
which  it  could  apply ;  but  there  is  none.  It  is  expected  to 
give  effect  to  it,  that  the  jury  should  make  some  intermediate 
new  line. 

This  cannot  be  done,  for  a  law  Couit  sits  to  ascertain  the 
rights  of  the  parties,  according  as  they  have  fixed  them :  it 
has  no  power  to  declare  what,  in  good  conscience,  they  ought 
to  be,  and  to  compel  the  parties  to  accordingly  acknowledge, 
and  allow  them  to  have  effect. 

The  6th  ground  makes  the  only  real  question  in  the  case: 
what  was  the  Red  House  tract,  at  the  execution  of  the  deed? 
This  was  purely  a  question  of  fact,  resolvable  alone  by  the 
verdict  of  the  jury.  They  have  decided  it  in  favor  of  the 
defendant,  and  I  think  their  verdict  ought  not  to  be  disturbed. 
It  is  very  true,  that  when  Ephraim  Mikell  bought  the  Red 
House  tract,  it  was  represented  by  the  plat  mentioned  in  the 
6th  ground.  It  is  also  equally  true,  that  the  old  line  ditch, 
to  which  the  plaintiff  insists  on  extending  his  deed,  was  then 
the  boundary:  but  Mr.  Mikell  was  also  the  owner  of  the  ad- 
joining tract,  called  ihe  Crawford  tract,  after  his  purchase, 
and,  for  the  convenience  of  his  agricultural  operations,  he 
had  a  right  to  attach  part  of  the  Red  House  tract  to  the 
Crawford  tract,  and  continue  to  the  combined  parcels  the  old 
name.  That  he  did  this,  is  apparent  from  the  testimony  of 
his  son  and  executor,  Jenkins  Mikell.  When  he  devised  the 
Red  House  and  Crawford  tracts,  he  gave  to  his  wife  a  life 
48 
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estate  in  the  balance  of  the  Red  House  tract,  (after  taking  off 
fifty  acres  for  his  son,  John  Calder  Mikell,)  and  to  his  son 
William  A.  Mikell  he  gave  the  Crawford  tract  immediately, 
and  in  remainder  the  said  balance  of  the  Red  House  tract. 
The  executor,  Jenkins  Mikell,  as  the  agent  of  his  mother, 
fixed  the  fence,  which  the  jury  have  foutid  as  the  boundary 
of  the  plaintiff's  deed,  as  he  then  acknowledged,  and  known 
western  limit  of  the  Red  House  tract.  For  at  least  eleven 
years  before  the  plaintifi*'s  purchase,  the  overseer,  Mr.  Owens, 
had  known  and  considered  it  as  the  boundary.  When  the 
gentlemen  who  negotiated  the  treaty  of  sale  were  conferring, 
they  regarded  the  fence  as  the  boundary:  the  Red  House 
tract,  with  that  as  its  western  boundary,  was  the  subject  of 
their  contract  From  not  having  the  papers  before  me  when 
I  made  out  my  report,  1  omitted  to  state  that  the  plaintiflfs 
deed,  after  having  given  a  description  of  the  Red  House  tract 
by  quantity,  and  the  contiguous  tracts,  says,  "having  such 
shape  and  marks  as  are  represented  by  the  eastern  division 
of  a  general  plan  of  the  lands  of  the  said  William  A.  Mikell:'* 
on  referring  to  that  plan,  it  lays  down  three  tracts  of  land, 
viz :  Davant's,  Crawford's,  and  part  of  the  Red  House  tracu 
The  Davant  tract  constitutes  the  western  division,  and  is 
separated  from  the  Crawford  tract  by  a  well  designated  line 
or  bank:  the  Crawford  tract  constitutes  the  centre;  the  sepa- 
ration between  it  and  the  Red  House,  the  eastern  division,  is 
not  designated  otherwise  than  by  the  representation  on  the 
plat  of  the  line  fence  put  up  by  Jenkins  Mikell,  extending 
from  the  southern  to  the  northern  hue.  The  old  line  ditch, 
the  original  western  boundary  of  the  Red  House,  was  not 
designated  in  the  plan :  it  is  now  merely  marked  in  pencil. 
Under  these  circumstances,  and  especially  when  connected 
with  the  proof  that  Ephraim  Mikell  spoke  of  all  the  Red 
House  tract  west  of  the  place  where  the  fence  stands,  as  par- 
cel of  the  Crawford  tract,  and  that  his  family,  including  his 
executor  and  devisees,  so  understood  and  treated  it  after  hid 
death,  it  is  fair  to  conclude,  that  what  the  parties  meant  by 
the  "eastern  division,"  was  that  portion  of  the  Red  House 
tract  lying  east  of  the  fence.  It  is  very  tnie  that  the  plain- 
tiff, in  such  a  location,  has  not  his  quantity.  It  is  seldom 
that  quantity  is  of  much  weight  in  a  question  of  location. 
Sometimes,  when  it  is  the  only  certainty  in  a  description,  it 
might  and  very  probably  would  have  a  controlling  effect. 
But  Aerc,  it  is  no  more  certain  than  the  other  parts  of  the 
description :  it  is  ^^  about  160  acres^  more  or  lessJ'^  Thi;  plain- 
tiff obviously  chose  to  give  up  the  certainty  of  having  pre- 
cisely 150  acres,  for  the  prospect  of  getting  by  the  description, 
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which  he  obtained,  seven  acres  more.  Like  others  equally 
unfortunate,  in  gmsping  at  more,  he  has  lost  the  certainty  of 
less.    The  motion  is  dismissed. 

Richardson,  J.  and  Evans,  J.  concurred. 

Wardlaw,  J.  and  Frost,  J.  dissented. 

Withers,  J.  absent,  from  sickness. 

Molion  dismissed. 


Clara  Rowell^  administratrix^  v,  Edward  Mulligan  et,  al. 

In  a  su^^estion  of  a  breach  of  the  Sheriff's  bond,  the  officers  of  the  Court  are 

entitled  to  haye  their  usual  costs  taxed. 
The  Attorney  is  entitled  to  two  dollars  for  the  rule  necessary  in  a  suggestion  of 

a  breach  of  the  Sheriff's  bond,  but  to  nothing  f^r  notice. 
The  Cleik  is  not  entitled  to  tax  costs  for  a  rule  or  for  notice,  in  a  suggestion  of 

a  breach  of  the  Sheriff's  bond. 

Before  Mr.  Justice  Richardson,  at  GillisonvUle^  Spring 
Term,  1847. 

This  was  a  motion  to  reform  the  Clerk's  taxation  of  costs 
in  a  suggestion  of  a  further  breach  of  the  official  bond  of 
Sheriff  Mulligan.  The  object  of  the  motion  was,  to  raise 
for  adjudication  by  the  Court  of  Appeals,  the  question, 
whether,  in  suggestions  of  this  kind,  against  a  sheriiT  and 
his  sureties,  the  plaintiff  is  entitled  to  tax  any,  and  (if  any) 
what  costs.  Regarding  each  suggestion  against  the  sheriff 
and  his  sureties  as  a  new  action  against  them,  the  Circuit 
Judge  decided  that  the  plaintiff  is  entitled  to  have  his 
usual  costs  taxed,  but  expressed  no  opinion  as  to  the  items 
of  the  bill  of  costs  as  taxed  by  the  clerk  in  this  case. 

Vide  the  bill  of  costs  annexed. 


Attorney's  Costs. 

Notice 

4  00 

Suggestion 
Argument  - 
6  Subpoenas    - 
Jury 

-  4  00 
5  00 

-  6  00 

1  00-$20  00 
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Clerk's  Costs. 

Notice,  50  c. ;  Suggestions  and  Rule,  75  c. 

1  25 

Plea,  25  cents  ;  8  Subpc&nas,  $4  00 

4  25 

Docketing  twice       -         -         .         - 

25 

Attendance  on   trial, 

-       50 

Entering  Verdict      -         .          -         - 

25 

Affidavit  for  continuance 

.       25 

Enrolling  Judgment,         ... 

75 

Recorditig  proceedings. 

1  50 

Stitisfuciion             .... 

-      25 

Filing  Ueplication  or  Similiter 

25— $9  25 

Coronefs  Costs. 

Service  of  notices  on  parties 

10  50 

Serving  Subpoenas         ... 

4  50-$15  00 

Sheriff's  Costs. 

Service  of  Subpoenas 

4  50 

Witnesses 

60  60-$66  00 

The  defendants  appealed  and  moved  to  reverse  his  Hon- 
or's decision,  on  the  following  grounds: 

Thai  his  Honor  erred  in  allowing  the  plaintiff  to  tax 
any  costs,  as  by  the  Act  of  1827,.  costs  are  not  provided  for 
in  cases  of  suggestions,  and  no  costs  are  allowed  by  law, 
except  such  as  are  provided  for  by  that  Act. 

CoLcocK,  Martin,  for  the  motion. 

SiNGELLTON^  cotitro.  The  State  of  South  Carolina,  for 
the  benefit  of  some  pUiintiff,  having  already  obtained  and 
entered  up  judgment  against  the  defendants,  Claru  Rowell, 
administratrix  of  David  Rowell,  filed  her  sugs:estinn  in  due 
form  of  law,  under  the  rule  laid  down  by  the  Court  of 
Appeals,  in  the  case  of  Treasurers  v.  Bates,  (2  Bailey, 
362,)  against  the  defendants,  for  a  breach  of  the  official 
bond  of  Edward  Mullicran,  sheriff.  The  jury  assess^ed 
damages  to  Clara  Kowell,  the  party  in  interest,  (whom  1 
shall  hereafter,  for  convenience,  call  the  plaintiff,)  ai  d  the 
Clerk  taxed  costs  to  the  plaintiff  for  the  rule  to  plead, 
served  on    the  defendants;  the  suggestion,  and  the  usual 
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costs  for  all  cases  tried  ui  Court.  The  defendants  con- 
tended that  they  were  not  liable  for  costs,  and  moved  his 
Honor,  the  presiding  Jndge,  to  have  the  Clerk's  taxation 
reformed.  The  motion  was  refused  ond  the  defendants 
appealed. 

I  apprehend  that  the  qnestion  cannot  be  serionsly  made, 
so  far  as  relates  to  those  items  of  costs  specified  in  the 
Acts  of  Assembly  of  1827  and  1839,  (the  former  prescri- 
binc:  the  Attorney's  costs,  and  the  latter  (hose  of  the  Clerk 
and  Sheriff;)  and  of  the  Act  of  1791,  which  allows  to  each 
witness,  (see  also  Bratton  v,  Clendejiin,  Harper,  454,)  so 
much  per  day;  and  to  the  Coroner  "the  same  fees  as  are 
payable  to  the  Sheriff  for  the  same  services."  Those  Acts 
evidently  contemplate  the  necessary  expenses  to  which  one 
is  put  in  the  prosecution  or  defence  of  his  suit,  and  allow 
so  much  for  services  rendered  by  the  officers  of  Court. — 
They  have  reference  only  to  the  services  rendered,  and 
none  whatever  to  the  nature  of  the  proceedings  had.  I 
conceive,  therefore,  that  the  Court  cannot,  without  over- 
riding those  statutes,  refuse  to  allow  these  costs.  The 
form  of  the  proceedings  is  prescribed  by  the  Court,  it  is 
true,  and  not  by  statute  ;  but  this  cannot  change  the  rights 
of  the  parties  nor  the  nature  of  the  services  for  which 
costs  are  allowed.  But  the  question  is  already  settled  in 
this  State,  and  it  is  needless  to  ar^rue  it.  Heyond  doubt, 
this  is  an  issue  which  the  plaintiff  wns  entitled  to  n:ake  up 
as  a  matter  of  legnl  right,  and  costs  follow  the  result  of 
the  case.  See  Baker^  Johnson  (J*  Co,  t?.  Buskwell,  2  Mc« 
Mullan,  21,  and  Leslie  <S*  Calhoun  v.  Taggart^  lb.  71,  for 
the  principle.  It  is  true,  the  Court  in  these  cases  refused 
costs  as  against  the  sureties  on  the  respective  bonds;  but 
that  was  because  the  costs  of  the  proceedings  had  formed 
no  part  of  the  condition  of  the  bonds  entered  into  by  the 
sureties,  and  because  they  were  not,  and  could  not  be, 
made  parties  to  the  proceedings.  Had  the  sureties  been 
sued  on  their  bonds  and  judgment  obtained  against  them, 
it  would  have  been  otherwise. 

The  only  question  in  the  case,  is  whether  the   plaintiff, 
or  party  in  interest,  is  entitled  to  costs  for  the  suggestion 
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and  the  rnle  to  plead.  The  doubt  in  seiiling  this  question 
arises  from  the  fact,  that  no  statute  says  any  thin;^  about 
costs  for  these  proceeding's  by  name.  I  think,  however, 
that  so  far  as  relates  to  thn  su<x&:estion,  the  conchision  is 
inevitable,  that  the  plaintiff  is  entitled  to  costs  either  by  the 
general  terras  of  the  statutes  relating  thereto,  or  by  deci- 
ded cases.  For  declarations,  the  statute  allows  certain 
costs.  Now,  I  hold  that  each  suggestion  is  for  a  separate 
cause  of  action,  which  must  be  declared  upon  in  the  sug- 
gestion ;  for  although  a  judgment  on  the  Sheriff's  bond 
must  first  be  enlerj  d,  before  proceedings  by  suggestion  can 
be  ha<l,  the  causes  of  action  of  the  judgment  and  the  sug- 
gestion are  different  froni,  and  independent  of,  each  other, 
and  may  be  of  very  different  natures.  Indeed,  if  ihe 
causes  of  action  were  not  different,  a  former  recovery  ujight 
be  successfully  pleaded  to  every  suggestion  filed  on  such 
judgment.  But  besides  this,  since  Bates'  case,  I  take  it, 
that  after  judgment  on  the  Sheriff's  bond,  suit  by  sugges- 
tion is  the  only  proper  mode  of  proceeding  against  the 
Sheriff  and  his  sureties,  whether  the  nature  of  the  suit  be 
debt  or  case ;  and  if  costs  were  not  allowed  for  the  sug- 
gestion, the  Court,  by  ordering  this  mode  of  proceeding, 
would  be  defeating  the  object  of  the  statutes  in  relation  to 
costs,  and  the  rights  of  the  parlies  under  and  by  those 
statutes,  by  refusing  to  allow  the  same  costs  for  the  same 
services  contemplated  by  the  statutes. 

But  I  go  further,  and  say,  that  a  suggestion  is  in  spirit 
and  in  fact  a  declaration.  What  is  a  declaration  ?  It  is  a 
legal  specification  on  record,  of  a  cause  of  action  by  a 
plaintiff  against  a  defendant.  What  more  or  less  than  this 
is  a  suggestion?  It  is  the  same  thing,  only  going  a  step 
further  and  pointing  to  a  judgment  already  obtained  against 
the  defendants;  and  pointmg  to  the  judgment  only  to  show 
that  the  plaintiff  has  the  right  to  come  into  Court  by  a  spe- 
cification of  his  cause  of  action  in  this  form.  In  this  view 
of  the  case,  costs  for  the  suggestion  are  specified  in  the 
statutes,  and  should  be  allowed. 

If,  however,  the  Court  should  think  a  suggestion  is  not, 
in  legal  contemplation,  a  declaration,  and  that  costs  cannot 
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be  allowed  upon  that  ground,  we  have  the  aid  of  decided 
cases,  which  we  will  here  avail  ourselves  of,  to  show  that  . 
the  plaintiff  is  nevertheless  entitled  to  costs  for  the  sugs^es- 
tion.  In  2  Tidd,  page  946,  it  is  deduced,  from  cases  deci- 
ded in  the  English  Courts,  (hat  costs  are  sometimes  given, 
though  they  are  not  particularly  mentioned  in  the  statute 
on  which  the  case  arises ;  and  to  establish  this,  are  cited, 
amongst  others,  the  cases  of  Cresswell  v.  Haughton^  (6 
Durnford  &  East,  356,)  and  Greetham  v,  the  Inhabitants 
of  the  Hundred  of  Hente^  (3  Burrows,  1723.)  1  quote  these 
cases  to  show,  that  a  liberal  construction  is  always  given, 
by  the  English  Courts,  to  the  statutes  respecting  costs,  and 
that  when  in  justice  they  ought  to  be  allowed,  they  are 
given  by  the  Court ;  and  for  the  further  purpose  of  apply- 
ing the  case  in  Burrows  to  this  case,  with  the  view  of  claim- 
ing what  the  Court  there  terms  reciprocal  costs ;  by  which 
I  understand,  that  though  a  parly  defendant  is  not  entitled 
to  costs  by  statute  if  he  should  defeat  a  suit  brought  against 
him,  yet,  the  Court  will  allow  him  costs,  where,  if  the 
plaintiff  had  been  successful  in  the  same  case,  he  would 
have  been  eiititled  to  costs.  And  I  argue,  that  if  the  po- 
sition of  the  parties  be  changed,  the  rule  will  apply  with 
equal  force  to  the  plaintiff.  Now,  since  the  decision  in  the 
case  of  the  Treasurers  r.  McKie^  (1  Nott  <fe  McCord,  575,) 
the  fact  that  the  defendants  in  this  suit  would  have  been 
entitled  to  costs  from  Mrs.  Rowell,  had  they  defeated  the 
suit,  is  not  only  settled,  but  they  Uiight  have  compelled  her 
to  enter  into  an  agreement  to  pay  costs  in  the  event  of  the 
failure  of  her  case,  and  the  Court  would  have  staid  pro- 
ceedings at  any  time  before  judgment,  until  such  agree- 
ment should  have  been  entered  into.  Whether  the  defend- 
ants make  the  requisition  or  not  cannot  change  the  princi- 
ple. It  is  certain  they  had  the  right  to  do  so,  and  the 
neglect  to  enforce  their  rights  cannot  defeat  the  rights  of 
the  plaintiff. 

But  from  the  rules  on  this  subject,  established  by  our 
own  Courts,  I  do  not  think  the  Court  can  refuse  to  allow 
the  plaintiff  costs  for  the  suggestion  and  other  proceedings 
inihis  case.     In  Clifton  v.  Phillips,  (l  McCord,  469,)  the 
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Court  gfave  cosis  when  no  dimn^es  were  ^iven,  becanse 
.  the  nclion  was  not  ^'frivolous  and  paltry ^^^  hni  to  effect 
an  important  ohject.  In  Kirkly  v  Nolly,  (I  Hill,  398,)  it 
was  held,  that  the  party  recovering  was  entiiled  fo  ''actual 
expenses,  necessarily  incurred  in  ike  prosecution  of  his 
case,^^  hecause  he  would  have  heen  entitled  at  common  law 
to  reimbursement  of  these  expenses;  therefore,  the  ex- 
penses of  witnesses  examined  before  Commissioners,  and  of 
the  Commissioners  themselves,  were  allowed  to  be  taxed  as 
costs,  although  no  provision  was  made  hy  statute  for  snch 
case.  Thorn  v.  administrators  of  Denson,  (I  Spears,  29,) 
sanctions  and  confirms  this  latter  case.  Now  the  suit  be- 
fore the  Court  was  not  yrivolous.  and  paltry,  as  is  sfmwn 
by  the  assessment  of  the  jury ;  it  was  to  effect  the  just 
rights  of  the  administratrix  of  Rowell  in  the  only  way 
she  could  effect  them,  and  the  expenses  incurred  were  ne- 
cessary in  the  prosecution  of  her  case,  and  therefore,  the 
Court  is  bound,  by  the  principles  on  which  its  own  rules 
are  founded,  to  allow  costs  on  the  suggestion  as  for  a  decia- 
claration,  to  be  taxed  to  her. 

The  foregoing  argument  will   also  apply  to  expenses  ne- 
cessarily incurred  for  the  rule  to  pleiid. 

We,  however,  have  something  more  to  say  as  to  the  ex- 
penses incurred  for  the  rule  to  plead.  By  Bates^s  case,  a 
thirty  rule  is  made  necessary.  Leaving  out  of  the  ques- 
tion, the  fact,  that  plaintiffs  generally  cannot  reasonably  be 
presumed  to  knov/  anything  about  the  form  of  proceedings 
in  cases  like  the  one  before  the  Court,  and  that  they,  there- 
fore, necessarily  submit  the  whole  matter  to  an  Attorney, 
who  cannot  be  expected  to  render  gratuitous  services, 
let  us  enquire,  what  is  the  nature  of  this  rulel  Whence 
it  should  issue  ?     And  who  should  serve  it  1 

1.  As  to  the  nature  of  the  rule.  It  is,  as  I  conceive,  a 
legal  proceedinof,  in  the  nature  of  a  writ,  and  may,  in  some 
degree,  be  considered  as  the  substitute  for  a  writ.  As  a 
writ  is  the  commencement  of  a  suit  and  notice  to  a  defend- 
ant, so  is  a  rule  to  plead.  The  only  difference  is  this,  to 
wit:  in  the  case  of  an  orijrinal  action,  the  writ  must  be 
served  and  imparlance  given  the  defendant  before  declara- 
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tion  filed  ;  whereas,  in  this  proceedinsr,  the  suggestion 
should  be  first  filed,  and  then  the  rule  to  plead  served  on 
the  defendant.  But,  nevertheless,  as  a  writ  is  the  com- 
mencement of  a  suit  and  notice  to  defendant,  so  is  a  rule 
Co  plead ;  and  damages  on  a  sugofestion  can  no  more  be 
assessed  by  a  jury  until  service  of  a  rule,  than  could  a 
judgment  be  obtained  in  an  original  action  without  the  pre- 
vious service  of  a  writ.  The  service  of  the  rule  is  the 
pre-requisite  to  the  assessment  of  damages.  Suppose,  that 
after  suggestion  filed,  the  defendants  should  remove  from 
and  reside  without  the  State,  no  rule  to  plead  having  been 
served  upon  tliem,  could  the  plaintiS  have  damages  as- 
sessed on  the  suggestion?  I  presume  not — and  if  the 
action  were  joint,  and  only  one  or  two  of  the  defendants 
had  removed,  the  suggestion  would  fail.  In  this  view  of 
the  case,  the  rule  to  plead,  and  not  the  suggestion,  should 
be  regarded  as  the  commencement  of  the  suit.  To  say 
chat  the  suggestion  was,  would  be  to  say  that  a  suit  might 
have  a  legal  beginning  which  could  have  no  legal  end — 
and  this  would  be  absurd.  In  this  point  of  view  then,  as 
well  as  in  the  value  of  the  .services  rendered,  the  rule  to 
plead  assimilates  and  is  analogous  to  a  writ,  and  the  plain- 
tiff ought  to  be  allowed  to  tax  costs  as  for  a  writ. 

2.  Whence  should  the  rule  issue  ?  I  hold,  that  when 
the  Court  requires  a  notice  to  be  given  or  a  rule  to  be 
served,  ir  means  that  the  notice  or  rule  shall  issue /rom  the 
Court  in  due  form,  and  with  all  necessary  evidence  of  its 
authenticity.  Its  regulations  as  to  proceedings  issuing 
from  the  Court,  to  command  respect,  must  bear  the  impress 
of  the  Court,  and  should  have  regard  only  to  those  mat- 
ters of  which  it  properly  has  the  control,  and  which  it  can 
enforce.  It  would  be  derogating  from  the  dignity  of  the 
Court  to  suppose  ii  would  command  a  thing  to  be  done,  the 
doing  of  which  it  could  not  sanction  by  it  authority.  It 
would  not  do  to  hold,  that  when  the  Court  requires  a  no- 
tice to  be  given  or  a  rule  to  be  served,  as  a  part  of  its  pro- 
ceedings, it  means  the  notice  or  rule  to  issue  from  an  irre- 
spoDsibie  citizen  of  the  State,  unconnected  with  the  Court, 
and  over  whom  it  has  no  control ;  nor  would  it  be  proper 
49 
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to  presume  that  the  Court  would  require  unrequited 
service  of  one  of  whom  it  had  no  legal  right  to  require 
any  service  at  all.  It  is  true,  the  Court  does  say,  in  estab- 
lishing this  mode  of  proceeding,  "  that  any  one  who  may 
conceive  himself  aggrieved,"  <&c.  ''and  would  have  the 
right  to  come  in  and  suggest,"  &c]  "and  upon  serving  a 
thirty  day  rule,"  &c ;  but  it  cannot  be  argued,  from  this 
mode  of  speech,  that  the  Court  meant  to  say  that  ^^  any 
one  who  may  conceive  himself  aggrieved"  should,  in  person, 
issue  and  serve  the  rule  himself.  If  it  meant  this,  it  meant 
also,  that  any  "oue.-aggrieved,"  should,  in  person,  write  out 
his  own  suggestion  and  conduct  his  own  case,  for  the  lan- 
guage will  apply  as  well  to  the  suggestion  as  to  the  rule  to 
plead.  But  it  is  the  usual  mode  of  speech  applied  to  both 
plaintiffs  and  defendants  touching  their  duty  in  regard  to 
all  proceedings  in  Court,  and  argues  nothing.  If  I  am 
right  in  this  position,  then  the  original  rule  to  plead  in  this 
case  was  properly  issued  from  the  Court  and  signed  by  the 
Clerk;  for  which  service,  he  is  entitled  to  costs  from  Mrs. 
Rowell,  and  therefore,  she  ought  to  be  allowed  to  have 
them  taxed  to  her. 

3.  Who  should  serve  the  rule?  I  hold,  again,  that  when 
the  Court  requires  a  paper  to  be  served,  in  a  legal  proceeding 
in  Court,  the  requisition  should  be  regarded  as  being  made  of 
the  officers  whom  the  Court  alone  has  the  right  tocommand, 
and  whose  duty  it  is  to  serve  papers  issuing  from  the  Court 
— such  as  the  Sheriff  and  the  Coroner.  The  same  argu- 
ment will  apply  in  this  place  that  is  used  above,  in  regard 
to  the  issuing  of  the  rule.  I  know  the  reply  to  this  will  be 
that  Mrs.  Rowell,  for  whose  benefit  the  suit  is  brought,  was 
interested  to  have  the  rule  served,  and  that  therefore  sho 
ought  to  have  had  it  served,  or  have  served  it  herself.  The 
same  reply  may,  with  equal  force  and  propriety,  be  made  to 
an  argument  for  costs  in  every  suit  in  Court  But  why  should 
she  have  been  required  to  do  this?  The  reasons  for  allow* 
ing  costs  in  all  other  cases  apply  in  this  case — her  money 
was  withheld  from  her  by  those  who  owed  and  should  have 
paid  it.  She  was  driven  to  suit  by  the  refusal  of  the  defend-- 
ants  to  pay  the  money,  due  by  them,  to  the  estate  she  repre* 
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sents.  She  was  thus  compelled  to  incur  costs.  The  defend- 
ants might  have  saved  her  the  necessity  of  incurring  costs, 
by  paying  the  debt.  Hacf  she  not  incurred  costs,  by  pushing 
her  rights  and  duty,  she  would  have  lost  the  debt  due  the 
estate  she  represents,  and  that  too  by  the  fault  of  the  defend- 
ants. 

But,  again — what  certainty  would  there  be  in  the  enforce- 
ment of  the  mandates  of  the  Court,  unless  the  oflBicers  of  the 
Court  are  made  to  execute  those  mandates?  Suppose  from 
age,  bodily  infirmity,  and  poverty,  a  party  interested  to  bring 
suit  against  the  Sheriff  and  his  sureties  to  enforce  his  just 
rights,  should  neither  be  able  to  serve  the  rule  to  plead  him- 
self, nor  procure  it  to  be  done  with  his  own  means — would 
there  be  any  certainty  in  the  faithful  and  proper  administra- 
tion of  justice,  unless  the  public  officers  of  the  law  were  in 
duty  bound  to  serve  thp  process  issuing  from  the  Court? — 
Surely  not.  And  when  they  do  serve  such  process,  are  they 
not  of  right  entitled  to  costs  from  the  plaintiff  or  defendant 
according  to  the  event  of  the  suit  ? 

But  leaving  these  arguments  to  their  chances  of  success,  I 
will  submit  to  the  Court  the  following  point  of  law,  to  wit : 
Could  Mrs.  Rowell  legally  have  served  the  rule  to  plead  in 
this  case?  It  has  been  long  since  settled  that  a  Sheriff  can- 
not, even  hy  his  deputy^  serve  a  paper  in  a  case  where  he 
is  only  a  nominal  party.  See  May  v.  Walter^  (2  McCord, 
470.)  It  is  tnie  that,  in  this  case,  the  decision  of  the  Court 
is  founded  upon  the  Act  of  Assembly  of  1706,  prescribing  that, 
in  cases  where  the  Marshall  is  either  plaintiff  or  defendant, 
the  Coroner  shall  serve  and  execute  all  such  papers  as  are 
against  him  and  in  his  favor — in  other  words,  that  wherever 
the  Sheriff  is  interested  in  a  proceeding  in  Court,  the  Coroner 
is  substituted  in  his  place.  But  the  Court  goes  beyond  the 
Act,  and  says  "  that  by  the  rules  of  the  common  law,"  &c. 
"the  service  of  the  writ  by  the  Sheriff  is  void."  From  this 
I  take  it,  that  if  the  Act  of  1706  had  never  been  passed,  the 
rule  would  still  have  been  the  same.  The  reason,  I  presume, 
is  that  the  Sheriff  was  responsible  for  costs — was,  therefore, 
an  interested  party,  and  could  not  prove  the  service  of  the 
paper.  The  case  now  before  the  Court  is,  certainly,  in  this 
point  of  view,  a  strong  case.  Mrs.  RowelL  might  not  only 
have  been  made  responsible  for  costs  had  she  failed  in  her 
suit,  but  she  was  directly  interested  in  the  event  of  the  suit, 
as  one  of  the  distributees  of  her  husband's  estate.  Suppose 
the  defendants  had  chosen  to  deny  the  service  of  the  rule  to 
plead,  and  had  made  a  motion  to  set  aside  the  finding  of  the 
jury,  and  vacate  the  proceedings,  alleging  that  the  rule  to 
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plead  had  not  been  served  on  them — could  Mrs.  RowelPs 
oath,  had  she  served  that  paper,  have  been  taken  to  prove  the 
service  ?  I  presume  not.  This  would  be  making  her  a  wit- 
ness in  her  own  case,  which  is  contrary  to  law.  Her  own 
safety,  then,  as  well  as  the  ends  of  justice,  would  require  that 
some  other  person  should  serve  the  rule  to  plead ;  and  whether 
^that  person  were  a  public  oflBicer  or  a  private  agent,  employed 
and  paid  by  her,  matters  not.  She  would,  in  either  case,  be 
entitled  to  her  costs,  for  the  service  of  the  notice,  under  the 
rule  established  in  Kirkly  v.  Nolly. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

The  first  question  is  wheiher  upon  suggestion  filed, 
issue  joined,  trial  and  verdict,  after  recovery  upon  a 
sheriff's  official  bond,  tax  costs  are  recoverable  by  the 
officers  of  Court. 

The  case  of  the  Treasurer  v.  Bates  et  al.  2  Bailey, 
362,  prescribed  the  practice  proper  to  be  pursued,  where 
sundry  breaches  of  the  sheriff's  bond  were  alledged  by 
various  persons.  An  action,  it  wus  ruled,  should  be  brought 
in  the  name  of  the  obligee  of  the  bond,  and  upon  the  fact 
being  established,  judgment  should  be  entered  for  the  penal- 
ty; such  judgment  should  stand  as  a  security  for  any  prior 
or  subsequent  breach  of  the  bond,  "and  that  any  one  who 
may  conceive  himself  aggrieved  by  the  misconduct  of  the 
sheriff,  should  have  the  right  to  come  in  and  suggest  the 
breach  of  the  bond  of  which  he  coniplnins,  and  pray  exe- 
cution for  his  damages  ;  and  upon  serving  a  thirty  dayrtde^^ 
requiring  plea  to  the  suggestion,  "may,  for  default  of  plea,  or 
upon  issue  joined,  have  his  damages  assessed  by  a  jury, 
and  have  execution  for  the  penalty  to  enforce  the  payment 
of  the  damages  assessed." 

In  such  proceeding,  to  which  the  case  before  us  con- 
forms, issues  by  regular  steps  of  pleading,  are  made  up  as 
matter  of  right,  afid  a  trial  follows  in  regular  form.  In  such 
case,  according  to  Tudd  v,  Stroud,  (1  Rich.  26,)  the  parly 
prevailing  is  entitled  to  costs.  It  was  considered  in  the 
case  cited  that  a  suggestion  well  supplied  the  place  of  a 
declaration  in  an  ordinary  case;  nor  is  any  good  reason 
now   perceived    to  dispute   that  proposition ;  undoubtedly 
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every  other  step  in  the  litigation  is,  eonominey  known  to 
our  fee  bills  of  1827  and  1839.  This  view  leaves  entirely 
untouched  the  position  that  costs  are  the  creatures  of  statute, 
except  only  in  cases  where  the  court  may  require  in  ad* 
vance  that  a  party  shall  agree  to  become  hound  for  thp 
costs  on  a  contingency  stipulated.  We  cannot  avoid  thi^ 
conclusion,  although  it  was  set  down  as  a  recommendation 
of  the  rule  of  practice  prescribed  in  the  Treasurer  v,  Bates^ 
that  a  multiplicity  of  suits  might  be  avoided.  It  is  some? 
thing  if  the  number  can  be  reduced,  or  the  expense  of  any 
diminished.  If,  for  this  end,  a  resort  to  Equity  may  appear 
more  efficacious,  those  interested  will  act  accordingly. 

It  follows  that  it   was  proper  to  tax  costs  in  the  .cas^ 
before  us. 

The  other  question  relates  to  the  legality  of  the  several 
items  that  appear  upon  the  brief. 

By  a  careful  examination  of  the  fee  bill  of  1839,  the 
clerk  appears  to  be  entitled  to  each  of  the  items  embraced 
in  the  charges  made  in  this  case  on  his  behalf,  ex,cept 
"Notice  5t)  cents."  Each  item  taxed  for  the  attorney  is  legiti- 
mate, according  to  the  Act  of  1827,  except  the  said  item 
set  down  as  '^Notice  $4."  A  ^'-JtuW  is  required  to  be 
served,  as  we  have  seen.  For  this,  by  the  Act  of  1827,  the 
attorney  is  entitled  to  only  $2.  And  for  the  clerk  there 
does  not  appear  to  be  any  item  of  cost  for  the  rule  require^ 
in  this  case.  Indeed  it  is  siipposed  that  it  is  to  be  issued  by 
the  attorney  for  the  complainant,  and  servi  d  by  the  sheriff, 
The  taxation  is  ordered  to  be  reformed  by  rcducingf  the 
item  allowed  to  the  attorney,  for  notice,  to  two  dollars  in- 
stead of  four,  and  that  this  charge  be  entered  for  rule,  and 
striking  out  fifty  cents  allowed  to  the  clerk  for  notice. 

I  think  it  is  doubtful,  however,  whether  the  charge  of 
"  25  cents,"  for  satisfaction,  is  not  at  least  premature,  and  I 
believe  it  is  quite  usual  for  the  clerks  to  tax  this  item  in 
the  outset,  in  all  cases.  Now  suppose  the  defendant  never 
pays  the  debt  or  costs,  and  the  plaintiff  pnys  the  latter,  in 
such  case  the  service  of  entering  satisfaction  is  never  per- 
formed. It  seems  to  wy  mind  clear,  that  jt  would  be 
wrong  to  require  the  plaintiff  to  pay  that  item  in   the  case 
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supposed.  The  same  remark  would  apply  to  a  case  in 
which  the  defendant  might  make  only  a  partial  payment. 
These  observations  are  made  out  of  caution,  that  we  may 
not  be  committed  upon  the  subject  to  which  they  relate. 
They  may  not  be  apphcable  to  the  particular  case  before 
us. 

The  Circuit  Judge  determined  only  that  costs  were  to  be 
taxed,  as  of  right,  and  holding  him  to  be  correct  in  this, 
the  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  Wardlaw,  J.  and  Frost,  J. 
concurred. 

Motion  dismissed. 


The  Union  Bank  r.  Henry  Sollee, 

The  Cashier  elect  of  the  Union  Bank  gave  his  receipt  for  so  much  money  &c.^ 
to  the  Committee  of  Directors  appointed  to  count  and  transfer  to  him  the  funds 
of  the  Bank.  The  count  was  made  in  the  presence  ot  the  representative  of  his 
deceased  predecessor.  Each  sealed  package  was  counted  as  so  much  money, 
according  to  the  mark  on  the  envelope ;  some  eight  years  after,  upon  the  open- 
ing of  the  packages,  and  the  actual  counting  of  tlie  money,  a  considerable  loss 
was  discovered.  An  action  was  then  brought  upon  the  official  bond  of  the 
Cashier,  and  a  verdict  rendered  for  the  defendant.  On  appeal,  the  Court  kdd 
that  the  receipt  was  examinable,  and  that  the  jury  had  found  their  verdict  upon 
sufficient  testimony. 

Receipts  are  to  be  regarded  as  admissions,  and  admissions  which  have  been  act- 
ed upon  by  others  are  conclusive  against  the  party  making  them,  in  all  cases, 
between  him  and  the  person  whose  amducl  he  has  thus  influenced.  Greenleaf  £v^ 

340. 

Mistake  of  a  fact  of  the  case,  by  the  Circuit  Judge,  in  his  charge  to  the  jury,  is 
not  a  sufficient  ground  for  a  new  trial. 

In  an  action  of  debt  on  the  official  bond  of  the  Cashier  of  a  Bank,  for  overdrafts 
made  by  him  as  a  private  depositor,  the  Court  held  that  the  Bank  was  en- 
titled to  interest  only  from  the  time  he  went  out  of  office,  or  from  a  demand,  if 
one  had  been  made  earlier,  and  not  from  the  date  of  each  ovei draft. 

Before  Mr.  Justice  O'Neall,  at  Charleston,  May  Term^  1847. 
REPORT  OF  THE  CIRCUIT  JUDGE. 

This  was  an  action  of  debt,  on  the  official  bond  of  the 
defendant,  as  Cashier  of  the  Union  Hank.  Under  it,  two 
demands  were  presented,  1st,  for  a^  deficit  in  the  money  of 
$20,400 ;  2d,   for  a  balance  of  overdrafts.     The  bond  is 
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dated  26tli  September,  1837.  Wilkie,  who  preceded  the 
defendant  as  Cashier,  left  the  bank  2d  August,  1837,  and 
never  returned  to  it  any  more. 

After  the  defendant's  election,  in  a  few  days  perhaps,  a 
Committee  of  the  Bank  counted  (as  they  termed  it,)  the 
specie  and  Union  bills.  But  instead  of  actually  counting  the 
bills,  they  counted  the  packages  sealed  up,  and  took  the 
quantity  from  that  indorsed  on  the  envelope.  Pursuing 
that  course,  they  found  and  reported  the  funds  of  the  Bank 
to  be  $60,084,  3  100,  in  specie,  $211,000  in  Union  bills  ; 
total,  $^7lj084,  3-000.  For  this  sum  thus  ascertained,  the 
defendant  gave  his  receipt. 

In  1845,  Mr.  Godard,  the  President,  died.  Mr.  Tobias, 
one  of  the  Directors,  was  appointed  President  ad  interim. 
At  his  sugsrestion,  the  money  was  counted  on  the  21st  of 
July,  '45.  On  going  into  the  money  vault,  they  (that  is, 
he.  Brown,  Ottolengui,  Mo  wry,  and  Hedly,)  found  the  mon- 
ey chest  open,  and  the  money  bundles  rather  confusedly 
lying  in  it.  The  chest  bein^  open  was  not  remarkable,  as 
it  was  in  business  hours.  The  situation  of  the  money  led 
them  to  scrutinize  more  closely  than  they  otherwise  would 
have  done.  Five  packages  were  more  clumsily  put  up 
than  the  rest,  though  their  seals  were  entire;  these  were 
selected  to  be  counted  :  out  of  them  two  were  fraudulent; 
one  marked  19th  July,  1837,  $10,000,  had  $6,000  in  bills, 
the  balance  white  paper  ;  this  package  was  countersigned 
by  Wilkie  and  Godard  :  the  next  was  marked  29th  April, 
1835,  $10,000,  countersigned  C.  Burckn:yer,  Joseph  Le- 
land,  R.  Godard,  William  Wilkie  ;  it  had  no  money,  it  was 
entirely  white  paper.  The  other  three  packages  were  found 
to  be  right.  This  deficiency  led  to  counting  all  the  money; 
another  package  marked  3d  May,  1837,  $10,000,  was  found 
to  be  fraudulent.  This,  it  seems,  was  what  was  called 
Teller's  money,  and  was  counted  by  Mowry  and  Burckmyer, 
was  countersigned  by  them,  and  also  Wilkie;  it  had  $5,600, 
the  balance  $4,400,  was  in  brown  paper.  The  defendant 
had  notice  of  the  proposed  count  from  the  I6th  to  21st ;  he 
exhibited  no  confusion  or  alarm.  After  the  deficit  was  dis- 
covered,  he  appeared  much  distressed.     Conferring  with 
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Mr.  Tobias,  he  asked  him   what  ho  should  do:  he  advised 
hitn  to  see  his  snrery  and  kinsman,  Mr.    Carson  ;  he  said 
he  could  not  mention  it  to  him.     Mr,  Tobias  then  advised 
him  to  see  the  Attorney  General,  Mr.  Bailey.     In  thatcoa- 
versation  he  offered  $5,000  to  compromise  ;  asked  the  Pres- 
ident if  the  Bank  would  not  give  him  lime  to  realize   pro- 
perty ;   he  was  told    they  would.     After  seeing^  Bailey,  he 
withdrew  the    proposition  to  compromise,   averring  his  in* 
flocence  and    challenging   investigation.     April,    1843,  as 
Mr.  VVinlhrop  proved,  he   was   one   of  a  committee  on  the 
vault.     When  about  counting,  by   opening   the   packages^ 
Mr.  Godard,  the  President,  said  it  was  of  no  use,  there  were 
his  signature  and  seal,  and  accordingly  there  was  no  actual 
count.     When  there  was  one,  did    not  appear  ;  the  prohii-^ 
bility  is,  each  package  as  counted  and  sealed  up,  was  ever 
after  annually  counted  as  so  much  money,  according  to 
the  mark  on  the  envelope.     In  '42,  August  9th,  the  circu- 
lation was  reduced  to  $2,796  67.     From   '37,   indeed,  the 
circulation  was  very  small,  UHtil  Mr.  Godard's  death  in  '45. 
As  an  experiment,  a  package  of  bills  was  marked  by   the 
President,  and  sent  to  Augusta;  in  less  than  two  weeks  they 
were  all  returned,  and  redeemed  at  the  counter.     Mr  Smithy 
the  present  Cashier,  and  Teller  through  the  whole  term  of 
Mr.  SoHee,  proved  that  the  Bank  had  not  to  this  day  been 
•called  on  to  redeem  more   than  the  amdunt  of  bills,  which 
they  knew  they  had  rightfully  in  circulation.     He  said  this 
deficit  must  have  occurred  before  '42.     In  30  years,  h'e  saidj 
it  was  possible  that  $30,000  of  the  bills  would  be  lost. — ^ 
The  characters  of  both  Wilkie  and  defendant  were  proved 
to  be  above  suspicion.     Wilkie  was  one,  however,  who  in- 
dulged in  eating  and  drinking  to  excess.     He   was  in  had 
health  beiore  he  died ;  he  kept  his  accounts  well  :  he  was 
poor  and  necessitous  up  to   the   period  of  his  death,  and 
there  appeared  to  be  no  ground  to  believe  he  had  ever  pes* 
sessed  himself  of  such  a  sum  as  $20,400.     The  defendant 
was  shown  to  be  a  prudent    and   economical  man,  of  good 
and  steady  habits.     He    purchased   a  wharf  on'  3d    July) 
1838,  for  $119,000,  to   be  paid   in  six  annual  instalments, 
with  interest  from  1st  January,  1839.     He  purchased  in  '36 
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or  '37  a  residence  at  $8,000 ;  two  of  the  bonds,  $3800,  re- 
main still  unpaid.  The  defendant  exhibited  a  full  account 
of  the  profits  and  expenses  of  the  wharf;  he  proved  that 
he  t>orrowed  of  his  mother  and  sister  something  like  $32,* 
800,  which,  with  the  profits  of  the  wharf,  covered  all  the 
payments  he  made.  After  carefully  analizing  the  testimo- 
ny, I  thought  it  was  the  clearest  and  most  satisfactory  ac- 
count of  the  defendant's  money  transactions,  from  '37  to 
'45,  I  had  ever  witnessed.  If  he  purloined  the  money,  it 
was  clear  he  had  made  no  use  of  it,  so  far  as  we  are  able  to 
discover  from  an  examination  of  his  affairs.  The  wharf 
was  finally  sold  for  100,000,  and  after  paying  claims  against 
it,  and  applying  the  balance  to  the  balance  of  the  purchase 
money,  $92,127,  there  was  a  balance  left  of  $18,017  51, 
which  was  paid  by  Mr.  Carson,  the  security  of  the  defend- 
ant. 

One  or  more  of  the  packages  had  the  appeananceof  be- 
being  re*seaied.  One  of  the  packages,  that  having  the  private 
seal  of  Mr.  Godard,  had  an  appearance  of  being  tampered 
with;  so  said  Mr.  Headley,  one  of  the  witnesses.  '  One  of 
the  pacl^ges,  he  said,  appeared  to  have  fallen  when  sealed  ; 
sand  adhered  to  the  seal.  The  Cashier  and  Tellers  have 
different  vaults,  each  have  a  key,  but  the  outer  door  leading 
to  them  all  is  in  the  possession  of  the  Cashier.  The  fact 
of  an  overdraft  on  the  private  account  of  the  Cashier  was 
established  ;  a  small  balance  was  due. 

The  jury  were  told,  that  it  was  true,  as  argued  by  the 
plaintiff,  that  if  the  defendant  had  done  an  act,  such  as 
giving  a  receipt,  which  discharged  a  previous  liability,  that 
then  he  would  be  fixed  by  it,  whether  he  received  the  sum 
or  not.  But  here,  I  did  not  regard  that  as  the  case,  for  the 
count  by  the  Directors,  and  finding  the  sum  right,  was. what 
discliarged  Mr.  Wilkie.  The  receipt  of  the  defendant  was 
really  to  be  regarded  as  his  admission  to  them  of  so  much 
received  from  the- Bank.  In  this  point  of  view,  like  every 
other  receipt,  it  was  examinable,  and  if  founded  in  mistake 
would  be  corrected. 

The  jury  were  told  that  the  defendant  must  account  for 
$20,400,  with  interest  from  2tst  July,  1845,  unless  he  had 
60 
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satisfied  them  that  the  money  never   came  to  his  handsr, 
or  if  it  came  to  his  hands,  that  he  lost  it  without  negligence. 

Under  these  heads  the  testimony  was  carefully  arrayed 
and  examined.  In  commenting  upon  the  testimony  and  in 
considering  that  part  of  Aaron  C.  Smith's  testimony,  in 
which  he  said  the  Bank  had  never  been  called  on  to  re- 
deem more  of  their  bills  than  they  knew  were  rightfully  in 
circulation,  although  in  '42  the  circulation  was  reduced  to 
$2796,  I  said  to  the  jury,  it  seemed  to  me  to  be  clear,  that 
if  $20,400  hadboen  purloined  between  '37  and  '42,  they 
had  not  been  called  on  to  pay  a  dollar  of  it. 

I  said  to  the  jury,  that  the  defendant's  general  good  char- 
acter was  a  strong  circumstance  in  his  behalf ;  itAvouldgo 
far,  in  a  case  of  doubt,  to  negative  a  presumption  of  fraud. 

The  jury  were  further  instructed  to  charge  interest  on 
the  overdrafts,  from  the  time  the  defendant  went  out  of  of- 
fice, or  from  a  demand  made,  if  that  was  earlier.  This  in- 
struction was  given  on  the  ground  that  this  suit  was  on  the 
official  bond ;  there  was  no  official  default  until  he  went 
out  of  office,  and  then  failed  to  deliver  the  funds  in  his 
hands  ;  or  on  failing  to  do  the  same  on  demand.    > 

The  jury  found  for  the  plaintiff  the  balance  of  the  over- 
drafts, computing  interest,  as  1  had  directed. 

The  plaintiflf  appealed,  on  the  annexed  grounds: 

Ist.  Because  the  defendant,  by  countersigning  the  Re- 
port of  the  Committee  of  Directors,  admitting  that  the  for- 
mer cashier  had  delivered  over,  and  that  he,  the  present 
Cashier,  had  received  the  amount  of  money  therein  stated, 
and  thereby  inducing  an  acquiescence  on  the  part  of  the 
Bank,  for  so  long  a  time  as  to  prevent  the  recovery  of  the 
money  Idst,  was  estopped  from  now  enquiring  into  the  truth 
of  the  admission  upon  which  the  Bank  had  thus  acted  ; 
and  the  presiding  Judge  erred  in  not  charging  the  jury  ac- 
cordingly. 

2d.  Because  an  admission,  by  the  Cashier,  is  not  the  less 
an  admission  on  his  part,  on  account  of  previous  or  cotem- 
poraneous  action  of  a  Committee  of  the  Directors  on  the 
same  subject. 

3d.  Because  no  carelessness  or  breach  of  duty,  on  the 
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part  of  the  Coramiltee  of  Directors,  could  relieve  the  Cashier 
from  legal  responsibility  for  carelessness  or  breach  ot  duty 
on  his  part,  within  the  legitimate  sphere  of  his  own  official 
acts. 

4th.  Because  the  acceptance  of  the  funds  of  the  Bank, 
by  Sollee,  the  new  Cashier,  at  the  count  of  the  old  Cashier, 
and  the  consequent  discharo^e  by  the  Bank  of  the  old 
Cashier  and  his  sureties,  was  conclusive  upon  the  new 
Cashier  ;  and  his  honor  the  Presiding  Judge,  erred  in  not 
charging  the  jury  accordingly. 

5th.  Because  the  Committee  of  the  Board  of  Directors, 
who  attended  at  the  settlement,  had  no  authority  over  the 
funds  in  the  hands  of  the  Cashier,  and  were  merely  present 
to  witness  the  transfer,  and  that  they  neither  did  nor  could 
saction  the  abandonment  of  the  legal  rights  of  the  corpora- 
tion, or  authorize  the  discharge  of  one  Cashier,  without  se- 
curing the  liability  of  his  successor. 

6ih.  Because  his  Honor  the  Presiding  Judge  erred  in. 
charging  the  jury  that  the  Committee  of  the  Board  of  Di- 
rectors was  an  intermediate  agent,  who  received  the  money 
from  the  one  Cashier,  and  then  transferred  it  to  the  other  ; 
and  that  the  settlement  was  not  direct  between  the  two 
Cashiers. 

7th.  Because  his  Honor  the  Presiding  Judge  erred  in 
charging  the  jury  that  the  Bank  was  not  entitled  to  interest 
on  the  overdrafts  of  the  Cashier,  except  from  the  time  he 
went  out  of  office,  or  demand  made  on  him  to  repay  the 
same. 

8th.  Because  the  receipt  of  Sollee  having  charged  him 
with  the  legal  liability,  it  became  incumbent  on  him,  in  or- 
der to  excuse  himself,  to  prove  that  the  money  was  not 
there  at  the  date  of  his  receipt,  and  there  was  no  evidence 
in  the  case  to  warrant  the  finding  of  the  jury  to  that  effect. 

9th.  Because  his  Honor  the  Presiding  Judge  mistook  the 
testiinony,  when  he  charged  the  jury  that  ^4t  was  clear  that 
Che  Bank  had  never  been  called  on  for  one  dollar  that  was 
lost,"  and  the  jury  were  therebj^  misled. 

10th.  Because  his  honor  the  Presiding  Judge  erred  in 
charging  the  jury  ^'  that  defendant's  good   character  was 
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sufficient  to  negative  the  idea  of  his  taking  the  money  in- 
tentionally." 

11th.  '  Because  the  verdict  was  otherwise  contrary  to  the 
law  and  the  evidence. 

Hayne,  for  the  motion,  said  this  was  not  a  criminal  prose- 
cution, in  which  the  defendant  should  have  been  allowed  the 
'  benefit  of  doubts.  The  jury  should  have  weighed  the  evi- 
dence, and  as  the  scales  inclined,  the  more  to  the  plaintifis  or 
defendant,  so  should  they  have  found  their  verdict. 

The  Bank  had  lost  $20,000  through  the  carelessness  or 
fraud  of  some  of  its  agents.  Was  this  defendant  responsible? 
He  was  the  Cashier,  and  receipted  for  the  amount ;  had  ac- 
knowledged it  weekly  for  more  than  seven  years,  and  the 
deficiency  was  detected  during  his  term  'of  office,  while  the 
treasure  was  still  in  his  custody.  If  this  did  not  charge  him 
with  the  loss,  official  responsibility  is  nothing — not  worth 
the  paper  on  which  it  is  written.  With  such  administration 
'  of  the  law,  there  is  no  need  of  legislation  to  get  rid  of  Banks 
and  all  other  corporations. 

What  then  was  the  most  favorable  view  which  can  be 
taken  for  the  defendant  ?  That  this  state  of  facts  fixed  his 
responsibility,  unless  the  evidence  had  established  either  that 
the  money  was  lost  before  he  took  the  cash  in  charge,  or  that 
if  afterwards,  it  was  lost  without  default  or  carelessness  on 
his  part.  These  circumstances  of  excuse  must  be  affirma- 
tively proved.  Where  is  the  testimony  that  the  money  was 
not  there  at  the  time  the  defendant  gave  the  receipt?  Is  the 
law  and  justice  and  evidence  of  the  whole  case  to  be  can- 
celled by  the  prima  facie  showing  of  good  character  in  the 
party?  There  is  nothing  to  show  that  the  cash  was  taken 
from  the  packages  between  the  time  of  their  being  sealed  up 
and  their  delivery  to  the  defendant.  It  was  proved  to  have 
been  there  at  the  time  of  their  first  being  sealed :  what  then 
is  there  to  disprove  hi^ receipt  of  the  money  ?  He  is  affirma- 
tively to  show  that  he  did  not  take  it  Prima  fadej  all  is 
against  him. 

It  may  be  readily  inferred,  that  whoever  took  from  one 
package,  took  from  all  three.    No  person. ou/  of  the  Bank 
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could,  from  the  situation  of  the  vaults,  the  keeping  of  the 
keys,  ^c,  have  abstracted  the  money ;  for  the  same  reasons, 
no  bank  officer  but  a  cashier  could  have  taken  it.  Besides, 
no  thief  would  have  taken  a  part  only  of  a  package.  It  woula 
have  been  as  easy  to  have  taken  all.  Whoever  took  this  mo- 
ney, meant,  at  the  time  he  took  it,  to  return  it  again.  None 
but  the  keeper  of  the  money  was  interested  in  keeping  up 
appearances,  and  certainly  none  but  the  keeper  would  have 
taken  out  money  with  the  view  of  returning  it  again. 

It  must  have  been  taken  by  a  cashier,  and,  as  the  packa- 
ges were  only  in  the  custody  of  Wilkie  and  the  defendant, 
however  painful  the  conclusion,  we  are  forced  upon  it,  that 
one  of  these  two  must,  in  the  nature  of  things,  have  tampered 
with  the  packages. 

Could  it  have  been  Wilkie  ?  He  was  proved  to  have  been 
a  high-toned,  honorable  man,  of  unimpeached  integrity,  exact 
in  business — as  cashier,  uniformly  correct,  and  not  extrava- 
gant in  his  expenditure.  He  was  proved  to  have  Uved  up  to 
his  income,  and  to  have  died  .poor.  Two  of  the  deficient 
packages  he  had  in  custody  only  from  the  19th  of  July  to 
the  1st  of  August,  a  period  of  13  days,  during  which  he  was 
feeble,  nervous,  sick,  expecting  to  die,  and  he  did  die  very 
soon  afterwards. 

SoUee  had  the  money  in  custody  upwards  of  seven  years. 
He  was  shown  to  be  a  man  much  in  aebt,  and  bent  upon  the 
accumulation  of  a  fortune ;  excessively  economical,  and  very 
diligent ;  borrowing  money  from  all  who  would  lend,  and  for 
a  course  of  two  years  and  a  half,  while  cashier,  oveitirawing 
his  private  bank  account.  To  this  there  was  no  set-off  but 
that  which,  in  every  case  involving  embezzlement,  was,  from 
the  nature  of  the  case,  supposed  to  exist — the  previous  good 
character  of  the  defendant. 

If  Wilkie  took  the  money,  how  could  he  have  hoped  to  re- 

5 lace  it?  We  see  clearly  how  SoUee  might  have  hoped  to 
o  so. 
With  longer  opportunity,  stronger  motive,  greater  means  of 
concealment,  why  pass  over  the  officer  in  whose  keeping  the 
money  was  when  the  loss  was  discovered,  to  suggest  suspi- 
cion against  the  dead,  towards  whom  no  single  circumstance 
pointed  ? 

Allowing  then  the  receipt  given  by  the  defendant  to  the 
bank  committee  to  be  examinable,  we  find  that,  on  examina- 
tion, there  was  not  sufficient  evidence  to  vitiate  it.  But  the 
receipt  was  not  examinable.  The  action  of  the  defendant, 
in  giving  his  acknowledgment  of  the  amount  of  the  money 
leceived,  and  in  his  other  subsequent  conduct:  the  Bank,  de- 
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pending  on  his  returns,  and  acting-  on  them,  does  not  allow 
him  now  to  set  up  in  defence  that  he  did  not  receive  the 
amount.  Nor  does  the  acquiescence  of  the  Bank  discharge 
him.  Admissions,  acted  on  by  others,  are  conclusive  against 
the  party  making  them,  in  favor  of  all  third  persons  acting 
under  them.  No  matter  whether  true  or  false,  if  acted  on, 
they  are  binding;  but  not  otherwise.  —  1  Greenleaf  on  Ev. 
240,  243  and  246 ;  1  Camp.  R.  532 ;  3  East,  147  (23  E.  C. 
L.  Rep.  81,  note).  The  person  induced  by  a  receipt  to  alter 
his  condition,  has  rights  to  recover  against  the  person  giving 
it,  pro  tanto.  The  fact  of  the  committee  acting  in  concert, 
does  not  make  them  the  Bank,  and  in  any  manner  discharge 
Sollee.  They  were  merely  agents  of  the  Bank.  Both  Sollee 
and  the  committee  were  agents  of  the  Bank.  The  directors 
and  cashier  are  all  only  agents  of  the  Bank,  for  certain  pur- 
poses.—Angell  <fc  Ames  on  Cor.  212, 213, 224, 226,  &c.  Nei- 
ther are  able  to  bind  the  Bank  but  in  the  legitimate  scope  of 
their  authority.  The  safe  keeping  of  the  cash  was  peculiarly 
the  duty  of  the  cashier.  He  gave  bond  for  that  purpose,  and 
the  carelessness  of  the  directors  is  no  excuse  for  him. — Minor 
et  al.  V.  the  Mechanic's  Bank  of  Alexandria,  1  Peters,  46  and 
69.     The  directors  do  not  give  bond. 

The  signing  of  the  receipt  by  the  defendant  was,  at  least, 
carelessness  for  which  he  should  be  responsible,  and  after 
sanctioning  for  eight  years  his  own  receipt,  he  must  now  be 
bound  by  it.  You  cannot  now  inquire  into  it  After  so  long 
a  time,  the  Bank  has  lost  the  means  of  recovering  its  money 
in  any  other  way.  In  this  view  of  the  case,  the  moral  char- 
actei  of  the  defendant  is  not  involved.  It  is  purely  a  ques- 
tion of  legal  responsibility. 

As  to  the  overdraft,  it  was  clearly  a  breach  of  official  duty. 
(Angell  and  Ames,  265, 258, 244,  and  1  Mill's  Con.  Rep.  404-) 
Having  been  continued  for  two  years  and  eight  months,  the 
defendant  must  have  been  aware  of  it.  The  amounts  over-  ^ 
drawn  were  too  large  to  admit  of  the  idea  that  they  were 
accidental.  If  he,  the  defendant,  knew  of  the  overdraft,  then, 
in  every  weekly  account  during  these  two  years  and  a  half, 
he  represented  falsely  the  condition  of  the  Bank,  by  just  so 
much  as  he  had  overdrawn. 

Mr.  Hayne  said  the  overdraft  was  now  reduced  to  a  Small 
amount,  and  that  this  branch  of  the  case  was  important  only 
from  its  bearing  on  other  matters. 

Bailey,  contra,  said :  This  is  a  case  for  the  jury  entirely, 
and  should  remain  as  decided  by  them.  The  first  six  grounds 
of  appeal  involve  the  que^ion  of  the  receipt.  The  general 
rule  certainly  is,  that  receipts  are  examinable.    The  proof  of 
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mistake  will  let  in  evidence  to  correct  it.  —  1  Johns.  145;  5 
Johns.  68 ;  2  McCord,  320,  and  2  Brev.  222.     I'he  cases  re- 
ferred to  in  Greenleaf  also  admit  the  general  rule.     The  de- 
fendant and  the  Bank  committee  are  in  pari  delicto.     It  was 
a  mutual  mistake. — Angell  &  Ames,  9tn  chap.  210  and  250. 
A  corporation  is  bound  by  its  agents  as  much  as  any  person 
can  be.    The  Bank  surely  is  bound  by  this  committee.    They 
were  the  only  agents  of  the  Bank  in  the  matter,  and  the  de- 
fendant was  the  antagonist  party.     They  were  counting  the 
money  against  him.     The  funds  were  counted  before  ihey 
were  turned  over  to  him.    If  the  Bank  can  show  any  thing 
to  exempt  them,  why  did  they  not  do  so?    The  defendant 
relied  upon  the  correctness  of  the  Bank's  actings:  how,  then, 
can  he  be  made  liable  for  the  Bank's  mistakes  ?    As  to  the 
8th  groimd  of  appeal,  the  jury  have  found,  after  the  case  was 
fairly  opened  to  their  consideration,  and  their  verdict  is  con- 
clusive.   As  to  the  7th  ground,  Sollee  is  not  liable  officially 
on  his  bond  for  money  drawn  by  himself  on  his  private  ac- 
count.   The  deficiency  in  his  account  cannot  be  recovered 
in  this  action  at  all.    It  was  not  in  his  hands  officially,  and 
had  nothing  to  do  with  this  case.     (Mr.  B.  said:  We  object  to 
the  charge  of  the  Circuit  Judge  on  this  ground  ourselves.) 
If  the  plaintiffs,  then,  are  not  entitled  to  the  principal,  how  can 
they  be  entitled  to  the  interest?     The  case  cited  from  Peters 
shows  the  Cashier's  conduct  to  have  been  official^  and  does 
not  apply  here.    If  this  money  was  in  the  defendant's  hands 
as  Cashier,  he  is  not  bound  for  interest ;  if  not,  in  this  action, 
he  is  not  bound  for  the  principal.     There  should  have  been  a 
special  count  in  the  declaration  also  for  interest,  but  there 
was  not  one  in  this  case.     Mr.  B.  said  the  charge  of  the 
Judge,  referred  to  in  the  9th  ground  of  appeal,  had  no  bear- 
ing on  the  verdict,  nor  did  that  referred  to  in  the  10th  ground. 
Petigru,  with  Bailey,  said:  Because  Sollee  was  Cash- 
ier, that  did  not  make  his  overdraft,  in  a  private  capacity,  a 
breach  of  the  bond,  which  so  elaborately  enumerates  all  his 
official  liabilities.    Assumpsit  was  the  action  against  him  as 
a  private  individual.     The  charge  against  him  was  one  of 
embezzlement,  a  criminal  charge,  and  the  proof  against  him 
should  have  been,  that  he  had  the  money — and  this  fact 
must  forever  remain  uncertain. — 1  Hawk.  P.  C.  136  and  139. 
(The  packages  were  never  opened  when  they  were  delivered 
to  Sollee.)     Mr.  P.  asked,  who  would  attempt  to  establish  a 
philosophical  fact,  without  first  establishing  the  basis  upon 
which  such  a  state  must  exist,  be  based?    He  said  there  was 
nothing  in  the  case  cited  from  Peters  applicable  here.     The 
packages  were  taken  as  money,  and  they  were  returned  as 
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such. — 1  Johns.  145,  and  5  Johns.  68.  The  receipt  surely  i^ 
explainable.  The  case  of  Laval  v.  Cromwell,  2  Treadway, 
59o,  was  a  more  glaring  case  against  the  defendant  than  this, 
and  the  Court  refused  to  set  aside  the  verdict. 

Is  Sollee  to  suffer  only  because  he  had  an  opportunity? 
Where,  then,  is  the  boasted  security  of  the  law  ?  The  only 
difference  between  theft  and  embezzlement  is,  that  in  the  lat- 
ter case  the  goods  were  placed  in  charge  of  the  defendant. 
That  the  money  did  come  into  SoUee's  possession  then,  mast 
first  be  proved. — See  Hawkins,  <kc.  as  above.  Sollee  has  a 
right  to  his  character ;  and  rights  are  not  to  be  conjured  up 
by  conjecture,  nor  spirited  away  by  supposition. 

Memminger,  for  the  motion,  in  reply,  said,  this  case  rests 
on  the  force  of  presumptive  evidence.  The  receipt,  and  the 
returns  for  eight  years,  make  a  conclusive  presumption,  and 
proof  to  the  contrary  is  not  admissible. — 1  Greenleaf  Ev.  33. 
The  general  rule  is  with  us.  They  seek  to  explain  the  writ- 
ten instrument  by  parol,  which  makes  the  exception.  It  is 
too  late  to  do  so  after  the  receipt  has  been  acted  upon. 

The  money  was  counted  to  Sollee  after  he  was  elected, 
and  had  given  his  bond.  Would  the  board  have  accepted 
the  report  of  the  committee,  unless  signed  by  him  ?  Until 
accepted  by  the  board,  it  was  a  blank.  Their  acceptance 
discharged  Wilkie.  If  the  committee  were  in  fault,  it  did 
not  excuse  Sollee.  All  the  officers  of  the  Bank  are  but  agents 
of  the  corporation — ^both  he  and  the  committee  were  agents. 
Minor's  case,  from  Peters,  is  this  case.  The  committee  had 
no  right  to  discharge  Wilkie.  Eveiy  week  the  Cashier  makes 
to  the  board  a  statement  in  writing  of  the  money  in  the  Bank, 
each  amounting  to  a  receipt — should  he  not  then  be  preclu- 
ded from  going  beyond  this,  after  others  have  been  acting  on 
his  receipt,  statements,  ike.  ?  The  committee  were  only  pre- 
sent to  see  the  delivery  of  the  money  from  one  Cashier  to 
another — his  bond  covered  it ;  it  could  not  have  been  deliv- 
ered to  the  committee.  He  had  a  right  to  count  or  not  count 
it,  as  he  pleased,  and  he  chose  to  take  it  under  the  seals. — 
The  committee  had  no  authority  to  take  or  receive  the 
money ;  it  never  was,  for  a  moment,  from  under  the  Cashier's 
bond. 

If  this  is  a  presumption  disputable,  we  say  there  was  not 
evidence  enough  to  upset  it.  A  presumption  reflects  back^ 
and  proves  the  ground — the  premises,  and  you  must  rebut  it 
with  evidence.  (We  had  not  to  fix  the  fact.)  Now  what 
was  the  evidence  ?  The  previous  good  character  of  the  de- 
fendant. Trusts  are  only  imposed  on  persons  of  good  char- 
acter. 
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Mr.  M.  said,  every  branch  of  commercial  law  refers  back 
to  the  principle  of  irrebutable  presumptions.  As  where  there 
is  a  negotiable  instrument,  it  is  not  to  be  questioned  only  be- 
cause it  is  in  writing ;  but  also  because  the  rights  of  third 
persons  have  intervened,  and  the  drawer  is  estopped  from 
opening  the  transaction.  In  Coxe  v,  Masterton,  17  E.  C.  L. 
Rep*  517,  where  one  pays  a  note,  indorsed  with  a  forged  ac- 
ceptance, he  cannot  recover  against  the  person  to  whom  the 
cash  was  paid — his  right  had  intervened,  and  they  should 
have  been  more  vigilant,  and  not  have  allowed  the  first  day 
to  elapse.  It  is  the  law,  in  its  majesty,  which  comes  in  and 
raises  a  conclusive  presumption  against  you.  In  the  Bank 
V.  Hull,  Dudley's  L.  Rep.  259  and  261,  the  Bank  could  not 
enter  into  evidence  of  their  mistake  in  paying  the  check. — 
By  accepting  even  a  forged  bill,  you  give  your  name  to  be 
acted  on  by  another,  and  shall  be  bound  thereby.  1  Campb. 
Rep.  532.  This  principle  is  not  applicable  alone  to  negotiable 
instruments.  It  is  a  great  principle  of  the  law,  running  through 
all  the  transactions  between  man  and  man  in  their  usual  in- 
tercourse. Wyattv,  The  Marquis  of  Hertford,  3  East,  147. 
Even  where  the  receipt  does  not  come  under  the  above  head, 
the  Court  of  Appeals  will  examine  the  evidence  to  see  if  it 
amounts  to  a  rebutter  of  the  presumption.  NtDowel  4* 
Black  V.  Lamater,  2  McC.  320.  In  Benjamin  v.  Sinclair, 
1  Bail.  174,  a  receipt  is  not  examinable  unless  it  is  only  for 
the  payment  of  money.  In  our  case  here,  the  receipt  is  not 
only  for  the  payment  of  the  money,  but  also  for  its  safe  keep- 
ing, &c. 

The  receipt  was  not  for  so  many  packages,  but  for  so  much 
money,  and  the  Union  Bank  has  acted  on  the  faith  of  it.  It 
has  rendered  no  demand  against  the  administrator  of  Wilkie. 
The  year  and  day,  since  his  death,  have  elapsed.  It  is  by 
this  verv  receipt  that  they  have  been  misled,  and  have  ac- 
quiesced in  the  discharge  of  Wilkie's  sureties,  and  lost  their 
remedy  against  them. 

If  the  committee  did  receive  the  money,  (which  we  admit 
for  the  argument,)  it  did  not  excuse  the  Cashier.  This  is  not 
a  question  between  the  Bank  and  third  persons,  where  the 
whole  Bank  may  be  bound,  but  a  question  between  the  Bank 
and  its  servants ;  each  one  of  which  is  responsible  under  his 
bond.  The  only  action  which  binds  the  Bank,  is  the  action 
of  the  board. 

If  this  is  a  case  open  for  e\ridence,  the  Court  ought  to  send 

it  back  for  a  new  trial.    See  M Dowel  ^  Black  v.  Lamater. 

The  evidence  has  not  gone  to  adduce  some  collateral  matter 

— <x>llateral  with  the  receipt,  but  to  dispute  the  very  fact  es- 

61 


402  APPEALS  AT  LAW. 

Union  Bank  v.  SoUee. 

tablished ;  and  which  can  be  established  by  the  receipt — 
Cozens  v.  Pooser,  1  Spears,  328.  The  evidence  of  mistake? 
should  be  very  clear.  It  is  very  difficult,  in  a  case  like  ihis^ 
to  get  a  verdict  from  a  jury,  and  it  is  one  in  which  the  Court 
should  aid  to  further  impartial  justice,  and  to  establish  it: 
under  the  law. 

So  far  from  its  being  clear  that  Sollee  did  not  take  the: 
money,  all  the  presumptions  are  in  favor  of  his  having  done: 
so.  (Here  Mr.  M.  drew  a  parallel  between  the  character  and 
habits  of  Wilkie  and  Sollee,  similar  to  that  drawn  by  his- 
colleague  in  this  case,  Mr.  H.)  Mr.  M.  said  that  the  contin- 
ual over-drafts,  made  by  Sollee,  indicated  defective  moral 
character— rthat  it  was  parallel  to  the  drawing  from  the  vaults. 
The  Cashier  was  bound  to  guard  against  over-drafts  by 
lOthers,  and,  as  a  private  person,  he  came  within  that  catego- 
jry  himself,  and  should  have  guarded  against  himself.  It 
has  not  been  shown  that  Wilkie  took  the  money,  and  all  the 
probabilities  are  against  his  having  done  so. 

Mn  M.  said,  we  object  to  the  Judge's  charge,  as  to  the 
Bank  not  having  lost  the  money.  The  fact  of  there  having 
been  on  the  books  only  $2700  out,  shows  rather  that  they 
must  have  had  out  money  not  on  the  books,  and  the  amount 
taken  in,  with  that  on  the  books,  makes  about  the  amount 
lost  $30,000  would  have  been  shown  to  have  been  out  (to 
correspond  with  the  loss  of  bills  in  ordinary  cases,)  instead 
of  $2700,  if  this  amount  had  not  been  surreptitiously  put 
out  Could  the  Bank  have  gone  on  with  a  circulation  of 
only  $2700?  No,  the  $20,000  went  out,  and  the  $2700  did 
come  in.  If  $70,000  were  out,  and  $30,000  lost,  how  could 
all  the  70,000  return  to  the  Bank  (all  except  2700)  if  money 
had  not  been  put  out,  and  not  entered  on  the  books  ?  The 
loss  is  to  be  based  upou  the  issue  during  SoUee's  whole  term 
of  office,  and  not  on  the  $70,000  merely. 

There  is  no  difference  between  the  defendant  as  Cashier,  and 
as  a  private  person,  as  to  the  over-drafts.  Did  not  the  money 
come  to  his  hands  ?  Did  he  not  have  to  return  a  report  of 
all  the  money  in  Bank  weekly  1  Must  he  not  have  made 
feilse  returns  ?  The  money  was  in  his  hands,  in  either  ca- 
pacity. If  the  Bank  had  been  put  in  bankruptcy  at  the  hour 
ne  drew  it,  who  would  have  lost  ?  He  had  no  money  there 
of  his  own.  If  he  then  did  overdraw,  from  what  time  is  he 
bound  to  pay  interest?  Surely  from  the  time  he  did  over- 
draw, and  not  from  the  time  he  was  discovered. 
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O'Nkall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  1  don't  propose  to  pass  over  the  grounds  in^ 
the  order  set  down  in  the  notice  of  appeal.  The  objec- 
tions are  of  law  and  fact.  I  will  first  dispose  of  the  facts,. 
and  then  take  up  the  legal  objections,  disposing  first  of  the 
7th  ground,  and  then  of  the  legal  question  covered  by  the 
first  six  grounds. 

Before  I  proceed  to  the  task  before  me,  1  trust  I  may  be 
allowed  to  say,  that  in  this  case,  from  the  beginning,  I 
have  brought  to  it  all  the  powers  which  I  possess — so  that 
justice,  impartial,  even  handed  justice,  should  be  done  be- 
tween a  corporation  and  a  citizen.  If  in  any  matter  I 
am  or  have  been  in  error,  I  confess,  after  all  the  argument 
and  examination,  I  am  unable  to  perceive  it.  1st.  It  is 
enough,  as  to  the  facts,  to  say,  that  they  went  to  the  jury 
under  the  rule  of  law  contended  for  by  the  plaintifif ;  that 
the  burden  of  proof,  to  exempt  himself  from  the  liability 
cast  upon  him  by  his  receipt,  was  on  the  defendant.  The 
jury  have  said,  we  are  satisfied  the  defendant  never  re- 
ceived the  money,  and  in  that  conclusion  I  fully  concur. 
It  is  impossible  to  put  upon  paper  the  many  little  matters 
which  lead  to  that  opinion.  The  principal  facts  are,  that 
the  defendant  received  the  packages  without  counting  ;  that 
they  were  all  sealed  up ;  one  of  them  was  under  the  seal 
of  the  late  venerable  and  excellent  President  of  the  Bank.. 
Some  of  those  packages  appeared  to  be  bunglingly  put  up^ 
and  some  of  them  looked  like  they  had  been  re-sealed,  yet 
some  ot  these  were  found  to  be  right ;  they  were  annually 
counted  as  so  much  money.  On  one  occasion,  the  Presi- 
dent pointed  out  his  seal  as  a  reason  why  there  was  no 
necessity  to  count.  The  defendant's  character  was  not  only 
good,  but  above  suspicion ;  he  showed  how  he  acquired 
the  large  sums  of  money  which  he  paid  away,  and  indeed, 
accounted  for  his  monetary  affairs  in  a  way  which  few 
men  could  do.  The  circulation  of  the  Batik  was  a  very 
limited  one,  during  his  term  as  Cashier,  never  reaching 
$100,000 ;  the  bills  embezzled  or  stolen>  in  whole  or  in 
part,  were  old  bills  which  were  never  intended  to  bo  again 
pat  in  circulation ;  if  they  were  put  in  circulation,  it  is 
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difficult  to  conceive  that  they  could  not  have  been  disco- 
vered  and  the  fraud  or  larceny  early  detected  ;  so  too,  the 
circulation  of  the  Bank  was  not  only  limited  in  amount 
but  also  in  time.  A  package  of  bills,  $10,000  loaned  and 
marked  by  the  President,  were  all  redeemed  at  the  counter 
in  less  than  two  weeks.  These  facts  thus  thrown  together, 
make  out  enough  to  satisfy  most  minds,  that  the  defendant 
never  had  the  money  ;  and  here  it  may  be  remarked,  that 
it  is  not  necessary  in  this  Court  to  demonstrate  that  the 
jury  have  decided  the  facts  right,  it  is  enough  if  it  be  not 
shown  that  they  are  palpably  wrong.  The  only  suspicious 
circumstance,  is  that  the  defendant,  as  a  private  dealer  with 
the  Bank,  over-drew  his  deposits  from  January,  1843,  to 
August,  1845.  This,  although  the  result  of  great  careless^ 
ness,  was  not  the  result  of  design,  as  the  jury  have  found, 
and  as  I  believe.  For  this  matter,  as. one  of  the  evidences 
of  the  defendant's  guilt,  was  pressed  upon  the  jury;  not- 
withstanding it,  they  have  found  for  him,  and  hence  the 
conclusion  that  they  did  not  think  it  intentional.  For  if 
they  had  found  it  to  be  intentional,  it  would  have  shown 
him  to  hefalsus  in  uno,  and  thence  falsus  in  omnibus. 
This  would  have  been  a  very  pertinent  conclusion.  But 
I  have  indorsed  the  conclusion  of  the  jury,  and  said,  that  I 
also  do  not  believe  there  was  any  intentional  over-draft. — 
The  books  of  the  Bank  were  ba3ly  kept.  The  book-keep- 
er from  '39  to  '45,  Mr.  Alexander,  said,  that  previous  to 
'39,  the  books  had  never  been  balanced.  He  attempted  it, 
but  in  his  books  there  were  such  errors  of  addition  and 
subtraction,  that  nothing  certain  could  be  obtained.  From 
his  books,  when  Sollee  went  out  of  office,  there  appeared 
no  over-draft.  Another  person  was  employed  to  go  over 
his  books,  and  then  to  his  astonishment,  and  that  of  Sollee, 
it  was  found  he  had  over-drawn.  It  is  very  true,  the  de- 
fendant ought  to  have  kept  his  own  Bank  book.  He  was 
a  very  large  depositor  ;  for  his  own  security,  he  ought  to 
have  kept  the  account.  But  he  might  have  thought  it  was 
wholly  unnecessary ;  the  Bank  books  could  be  referred* to 
daily,  and  the  situation  of  his  account  ascertained.  Find- 
ing the  error  leading  to  the  over-drafts  in  the  Bank  itself. 
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it  negatives  the  fraudulent  intention  on  the  part  of  the  de- 
fendant. But  it  is  said,  the  Judge  misled  the  jury  in  say- 
icg  to  them,  that  it  seemed  to  him  to  be  clear,  that  if  $20,- 
400  had  been  purloined  between  '37  and  '42,  they  (the 
Bank)  had  not  been  called  on  to  pay  a  dollar  of  it.  It  is 
enough,  and  it  is  all  I  intend  to  say  for  the  Court,  that  if 
there  be  error  here,  it  was  merely  on  a  fact  about  which  the 
jury,  and  not  this  Court,  were  to  judge.  Such  an  error  has 
never  been  held  to  be  a  ground  for  new  trial.  But  for 
myself,  I  may  be  allowed  to  vindicate  the  instruction,  and 
show,  even  against  the  admission  of  one  of  the  defendant's 
learned  counsel,  that  there  was  even  here  no  error.  It  has 
been  assumed,  that  of  the  bills  issued  by  the  Bank,  there 
must  have  been  at  least  $20,000  lost  by  wear  and  tear  and 
accidents,  in  35  years.  That  I  deny.  In  20  years,  Mr. 
Ravenel,  the  intelligent  President  of  the  Planters'  and  Me- 
chanic's Bank,  stated  the  largest  loss  to  be  on  the  $5  bills, 
as  we  would  naturally  expect  from  their  greater  circula- 
tion. It  was,  he  said,  $1  40-100  in  the  hundred.  The 
loss  on  $20  bills  was,  he  said,  32-100  in  the  hundred,  in 
the  same  time. 

The  circulation  of  the  Union  Bank,  from  its  commence- 
ment in  1810,  to  1820,  only  at  three  times  exceeded  $600,- 
000,  it  never  reached  $700,000.  It  began  at  $615,000,  and 
was  oftener  below  than  above  $500,000.  For  the  ten  years, 
I  assume  that  sum  as  the  average  circulation — it  is  greatly 
above  the  truth.  If  every  bill  issued  by  the  Union  Bank 
had  been  of  $6,  and  its  circulation  as  extensive  as  that  of 
the  Planters'  and  Mechanics'  Bank,  the  loss  in  ten  years 
would  have  been  $3,750;  but  its  circulation  could  not 
have  been  more  than  one-fourth  of  the  whole  in  $5  bills, 
the  ri>st  was  in  $10-20-50-100.  The  result  would  be,  I 
have  no  doubt,  nigher  the  truth,  to  put  down  the  loss  from 
the  larctest  portion  of  the  circulation,  being  in  larger  bills, 
at  abont  one-half  of  what  it  would  have  been  if  5s  had  been 
the  whole  circulation,  say  1,875.  From  '20  to  '37 — 17 
years — the  circulation  never  much  exceeded  200,000,  and 
when  it  did,  only  for  a  very  short  time.  It  was  often  be- 
low ity  and  very  much  below  it.     Taking  that  as  the  aver- 
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hge  circulation,  and  ascertaining  the  loss  in  the  same  man- 
ner in  which  it  was  done  for  the  first  ten  years,  and  it 
amounts  to  1,51)0.  From  '37  to  '45,  the  circulation  never 
exceeded  100,000 ;  it  often  was  much  below  it.  The  loss 
in  that  time,  could  not  exceed  750;  add  the  losses  for  the 
three  periods,  it  makes  the  aggregate  4,125.  Strike  off 
from  this,  one-third  for  ovctr-esti mates  of  circulation,  and  tiie 
narrower  sphere  in  which  the  Union  Bank  bills  circulated, 
and  it  will  bring  down  the  loss  lo  2,740;  within  less  than 
200  of  the  sum  to  which  Mr.  Godard  reduced  the  circula- 
tion in  1842.  Now,  unless  there  be  something  strangely 
mysterious  in  Banking,  or  some  error  in  the  data  on  which 
I  have  based  my  calculation,  it  is  plain,  that  if  the  money 
was  stolen,  the  thief  still  has  it  locked  up.  For,  as  Aaron 
C  Smith  said,  the  Bank  has  never  been  called  on  to  pay 
more  bills  than  she  knew  sl)e  had  in  circulation.  Now,  if 
we  could  believe,  that  from  the  beginning  these  packages 
were  fraudulent,  the  whole  mystery  would  be  removed,  by 
•showing,  as  the  calculation  would  do,  that  in  fact  they 
never  had  the  sum,  now  alleged  to  be  stolen,  in  circulation. 
But  the  defendant  is  only  responsible  for  the  period  from 
'37  to  '45.  In  that  time,  the  circulation  never  exceeded 
100,000,  and  indeed  its  average  would  not  be  50,000. — 
Throw  out  20,000  additional  and  surruptitiously — wonld 
not  the  Bank  have  soon  found  that  she  had  out  more  mo- 
ney than  she  knew?  So  much  for  this  part  of  the  case  ^ 
it  may  be  that,  like  me,  the  jury  thought  this  was  the  true 
view,  and  if  they  did,  how  can  this  Court  say,  they  or  I 
were  or  was  in  error. 

2d.  The  7th  ground  insists,  that  the  plaintiff  should  have- 
had  a  verdict  on  the  over-drafts  with  interest  from  the  time 
they  respectively  occurred,  and  not^  as  I  ruled,  from  the 
time  he  went  out  of  office,  or  from  a  demand,  if  one  had 
been  made,  earlier.  There  is  no  doubt,  if  the  action  was 
for  money  had  and  received  against  Mr.  Sollee,  as  an  indi- 
vidual, and  not  as  Cashier,  that  then  the  Bank  would  be- 
right  in  their  demand,  and  that  he  must  allow  interest  from 
the  day  of  each  over-draft.  But  the  action  is  for  an  qffi- 
cial  default.     Most  of  my  bretbieu  think^  if  I  erred,  thai 
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the  error  was  in  allowing  the  Bank  to  recover  at  all  for 
the  over-drafts  on  the  official  bond.  They  think  that  his 
official  duty  terminated  when  he  handed  the  money  to  the 
Teller,  and  that  the  Teller  is  answerabte  officially  for  the 
over-drafts.  Be*  this,  however,  as  it  may,  it  is  perfectly 
clear,  that  the  only  official  default  chargeable  to  the  defend- 
ant in  reference  to  the  over-drafts,  is,  that  he  did  not  turn 
over  that  aiuch  money  which  might  tlien  be  regarded  as 
in  his  hands.  As  Cashier,  he  is  not  liable  to  interest;  his 
duty  is  to  keep  the  money.  When  he  went  out  and  failed 
to  pay,  then,  ind  not  before,  (as  there  was  no  previous  de- 
mand,) the  right  to  interest  accrued. 

3d.  The  six  first  grounds  maintain,  that  the  defendant^ 
by  his  receipt  of  the  27th  September,  1837,  discharged  his 
predecessor,  Wilkie,  from  his  liability  to  the  Bank,  and  that 
therefore,  and  thereby,  he  \v^p  concluded  from  denying 
that  he  had  then  in  his  hands  the  20,400,  found  to  be 
wanting  on  the  count  21st  July,  1845. 

I  have  no  doubt  about  the  rule  stated  by  Prof.  Green- 
leaf,  in  his  vol.  on  Evidence,  page  240,  s.  207.  "Admissions 
which  have  been  acted  upon  by  others  are  conclusive^, 
against  the  party  making  them,  in  all  cases  between  hiu^ 
and  the  person  whose  conduct  he  has  thus  influenced."^ 
Receipts  are  to  be  considered  as  admissions!  The  case  of 
Wyatt  V.  The  Marquis  of  Hertford,  3rd  Edst,  147,  is  a 
very  perfect  illustration  of  the  rule.  The  plaintiff  had 
done  work  for  the  defendant ;  his  account  was  presented  to 
the  defendant's  Steward,  who  gave  him  his  own  draft  on 
a  banker;  the  plaintiff  gave  him  a  receipt  for  so  much  mon- 
ey, on  the  account  of  the  defendant.  The  banker  refused 
to  pay  the  draft;  the  plaintiff  returned  it  to  the  Steward, 
who  gave  him  another  payable  twenty  days  after.  No  in- 
formation about  these  occurrences  were  given  to  the  defend- 
ant. The  second  draft  was  not  paid,  and  the  Steward  be- 
ing insolvent,  the  plaintiff  sued  the  defendant,  who  relied 
on  the  plaintiff's  receipt  as  his  discharge,  inasmuch  as 
his  Steward  had  sufficient  funds  of  the  defendant's  to  have 
paid  the  plaintiff,  and  had  gone  away  much  in  arrear  to 
him.     It  did  not  appear  that  the  defendant  had  settled  with 
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his  Steward  and  passed  this  receipt  to  his  credit.  Lord 
Ellenboroii^h,  on  the  circuit,  thought  the  defendant  was 
discharged,  and  a  verdict  was  found  accordingly.  But 
on  the  motion  for  a  new  trial,  he  placed  the  case  on  the 
proper  ground.  He  said  "  there  must  be  a  new  trial ;  for 
on  revising  his  note  of  the  evidence,  it  did  not  appear  that 
the  defendant  was  in  any  way  prejudiced,  by  his  Steward 
having  given  liis  own  security  and  taken  the  latter's  receipt. 
That  if  it  appeared^  that  the  defendant  had  in  the  inter- 
val  inspected  the  Steward's  accounts^  and  had  in  any  man- 
ner dealt  with  him  differently  on  the  supposition  that  this 
demand  had  been,  satisfied^  as  the  receipt  imported^  no 
doubt  the  defendant  would  have  been  discharged^  for  it 
was  clear ^  that  Hunt  had  sufficient  money  of  the  defend- 
ants in  his  hands  to  answer  the  demand"  The  rule,  as 
stated  by  Greenleaf  and  illustrated  by  this  case  is  good 
law  ;  under  it,  let  it  be  assumed,  that  the  defendant  gave 
his  receipt  toWilkie,  (which  however,  is  not  the  true  view, 
as  will  be  hereafter  shown,)  and  then  the  question  will  be, 
has  the  Bank  acted  on  it,  and  discharged  Wilkie?  It  is 
clear  they  have  not,  for  when  the  turning  over  of  the  assets 
of  the  Bank  to  the  defendant,  and  the  fact  that  he  had  giv- 
en a  receipt  for  them,  was  reported  to  the  Bank,  it  was  re- 
ceived as  information  merely:  no  order  accepting  and 
confirming  the  report,  or  to  discharge  Wilkie,  was  then^ 
or  afterwards,  made.  Even  his  bond,  from  any  thing 
which  appears,  may  now  be  in  the  possession  of  the  Bank^ 
There  is  nothing  therefore  done  by  the  Bank,  in  con- 
sequence of  Sollee's  receipt,  which  if  it  had  not  been 
given,  they  would  not  have  done.  But  it  is  useless  to 
pursue  a  supposed  case,  and  leave  that  which  is  before 
us.  Sollee,  as  Cashier,  did  not  receive  the  money  and 
other  assets  of  the  Bank  from  Wilkie's  representative. — 
The  Committee  of  the  Bank  tell  us^  what  was  done  in  the 
document  before  us.  They  say  that  "ihey  proceeded  to  an 
examination  of  the  vault  in  the  presence  of  Mr.  C.  J.  Steed- 
man,  a  friend  of  the  late  Cashier ;  examined  and  counted 
the  specie,  bills  and  notes,  certificates  of  stock  and  ^bouds, 
in  the  possession  of  the  deceased,  and  found  the  whole   as 


APPEALS  AT  LAW.  409 

Union  Bank  v.  Sollee. 

follows  :"  This  shows,  thaf.  they  made  the  count :  it  was 
that  which  discharged  Wilkfe,  if  any  thing  did,  the  funds 
being  found  right.  They  were  in  the  Bank's  own  vault, 
and  the  Committee,  not  Mr.  Wilkie's  representative,  turned 
them  over  lo  the  defendant.  They  say  further,  in  their 
report  "the  whole  was  delivered  over  to  Mr.  Henry  Sollee, 
who  acknowledges  the  same."  This  report  was  signed  by 
the  Committee,  and  also  by  the  defendant.  This  wos  in 
fact  and  in  law,  an  admission  to  the  Bank  ;  **I  have  to-day 
from  your  counting  Committee,  received  the  funds  of  the 
Bank,  as  appears  by  their  statement.''  Considered  in  that 
way,  there  is  no  doubt  it  is  examinable,  and  if  erroneous 
the  defendant  is  not  bound  by  it.  li  is  true,  however,  in 
sue  h  an  examination,  the  onus  of  showing  the  error  is  en- 
tirely on  !)im  ;  if  he  fails  to  make  it  out  satisfactorily  to  the 
court  and  jury,  he  must  abide  by  his  receipt  and  admission. 
So  the  jury  were  charged,  and  it  is  now  in  vain  to  say  they 
might  have  thought  the  pluintiflf  was  bound  to  satisfy  them, 
that  the  defendant  had  the  money.  No  such  issue  was 
submitted  to  the  jury  !  They  felt  the  responsibility  devolv- 
ed upon  them ;  they  knew  well  that  unless  the  facts  satis- 
fied them,  that  the  defendant  never  had  the  money,  they 
must  charge  him  under  the  receipt  with  it.  It  is  very 
true  that  the  dclendant  made  up  weekly  reports,  of  which 
this  receipt  was  the  predicate,  but  if  it  were  wrong,  they 
were  also  wrong.  They^  no  more  than  their  parent,  led  the 
Bank  astray  ;  the  error  began  with  the  Bank,  and  they  had 
constantly  the  means  of  correcting  it.*  They  counted  an- 
nually, yet  they  always  counted  by  the  package,  and  if  they 
had  fifone  on,  in  that  way,  to  the  end  of  time,  the  error  nev- 
er would  have  been  detected. 

But  it  is  said,  that  neither  the  Directors  nor  the  Commit- 
tee are  the  Bank.  This  is  true,  but  they,  as  well  as  the 
defendant,  were  agents  of  the  Bank.  They  were  the  de- 
fendant's superiors  ;  they  had  the  right  to  direct -his  con- 
duct in  every  4hing,  not  inconsistent  with  the  by-laws,  rules, 
and  regulations  of  the  Bank.  If  it  had  been  peculiarly  the 
defendant's  duty  to  settle  with  Wilkie,  then  indeed,  per- 
haps, the  act  of  the  Committee  would  be  his,  and  he  would 
52 
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be  obliged  to  answer  for  it,  but  I  am  notawareof  any  such 
duty.  The  Bank  could,  and'did,  by  their  Directors,  send 
down  a  Committee  to  make  the  settlement.  Tl)e  defend- 
ant, in  no  view  of  this  transaction,  can  he  concluded  from 
examining  the  correctness  of  the  receipt. 

The  mAlon  is  dismissed. 

Richardson,  J.  Evans,  J.  and  Withers,  J.  concurred. 

Wardlaw,  J.  and  Frost,  J.  concurred  in  the  law  as 
stated,  and  in  refusing  a  new  trial  upon  a  question  of  fact. 


A,  D.  Cohen  v.  Lucius  C.  Robert. 

Where  the  plaintiff  produced  in  evidence  the  affidavit  of  the  defendant,  to  prove, 
by  the  defendant's  admission,  the  trespass  complained  of,  he  thereby  also  made 
evidence  the  defendant's  declarations,  in  the  same  affidavit,  of  the  circumstances 
which  incited  him  to  the  violence  he  committed. 

Any  improper  interference  with  tlie  jurors,  will  afford  sufficient  ground  for  a  new 
(rial  of  the  case. 

It  is  not  necessary  that  the  attempt  to  influence  the  jurors  should  be  made  by  one 
of  the  parties  to  the  suit,  nor  by  his  agent ;  it  is  sufficient  if  it  be  done  in  his  be- 
half— nor  is  it  necessary  that  the  jurors  should,  in  fact,  have  been  controlled 
or  determined  in  the  verdict  rendered,  by  any  thing  said  or  done  to  influence 
them. 

Before  Mr.  Justice  Richardson,  at  GillisonvUle,  Spring- 
Term,  1847. 

report  of  the  circuit  judge. 

This  was  an  action  of  assault  and  battery.  The  plaintiiF, 
Mr.  Cohen,  is  a  respectable  Baptist  clergyman  (formerly  of 
the  Jewish  persuasion).  The  defendant,  Mr.  Robert,  is  a 
respectable  planter.  The  defendant  beat  the  plaintiff  indig- 
nantly and  severely  with  a  cowskin,  upon  the  allegation  that 
Mr.  Cohen  had  slandered  him  to  a  young  lady,  and  caused 
the  loss  of  his  marriage  with  her.  In  this  very  novel  case,  I 
will  first  report  the  material  evidence. 

J.  Gelston — 30th  August,  1845,  at  Robert ville,  witness  saw 
defendant  beckon  to  a  boy,  who  went  to  J — s,  and  Cohen 
came  towards  defendant,  and  the  boy  too.    Saw  defendant's 
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arm  go  so,  (i,  e.  defendant  appeared  striking,  as  if  whipping,) 
but  witness  could  not  see  Cohen  (the  .witness  stood  at  some 
distance) ;  witness  then  withdrew ;  witness  could  see  no  wea- 
pon. Afterwards,  in  half  an  hour,  defendant  asked  witness 
if  he  saw  it,  <fcc.  Defendant  told  witness  not  to  tell  it,  or  he 
would  be  brought  into  Court. 

Cross-examined — Cannot  say  if  Robert  or  another  was 
striking  him  ^Robert).  This  witness  several  times  said  he 
was  very  conndent  defendant  was  whipping  Cohen,  but  was 
confused.  He  afterwards  saw  an  advertisement,  with  defend- 
ant's name  to  it,  to  leave  the  State,  &c. 

jR.  O,  Norton  saw  an  advertisement  of  Robert,  of  his  land, 
referring  to  an  agent,  which  said  he  had  gone  to  Texas  about 
the  same  time,  i.  e.  of  issuing  a  warrant.  Witness  issued  a 
warrant,  Sept.  1845,  and  soon  after  he  (R.)  was  taken. 

P.  Baker — Lived  near  Robert ville ;  saw  defendant  on  31st 
of  August,  at  witneiss's  store,  in  Robertvillei,  between  3  and  4 
o'clock ;  he  had  a  cowskin ;  he  said  he  heard  4hat  plaintiff 
had  been  interfering  between  him  and  a  young  lady,  and  if 
he  acknowledged  it  he  would  give  him  "ginger."  Cohen 
was  not  then  in  the  village.  Defendant  remained  until  sun- 
down. Witness  advised  defendant  to  act  cautiously.  Saw 
it  advertised  that  he  had  or  would  leave  the  State. 

Cross-examined — This  lady  was  Miss  Porter;  the  defend- 
ant was  courting  her.  Witness  had  received  a  note  from 
plaintiff,  and  was  cautious  in  what  he  said.  Does  not  know 
that  plaintiff  is  meddlesome  in  such  matters.  Defendant  said 
Jaudon  had  told  him  of  it,  the  interm^eddling,  ^c. 

H.  Jaudon — Saw  defendant  at  Robertville,  in  Baker's 
store ;  R.  had  a  cowskin  that  day. 

The  plaintiff  introduced  the  following  affidavit : 

State  op  South  Carolina,  % 
Bamfort  District,  ) 

Lucius  C.  Robert,  being  sworn,  deposeth  and  says  that  he 
was  induced  to  chastise  the  plaintiff,  Mr.  Cohen,  from  informa- 
tion given  to  him  by  one  Charles  Jaudon,  who  is  at  Robert- 
ville, where  he  resides,  considered  a  respectable  man  ;  "  that 
the  said  A.  D.  Cohen  had  informed  a  young  lady,  who  was 
then  residing  in  the  family  of  him,  the  said  Charles  Jaudon, 
and  to  whom  this  deponent  was  paying  his.  addresses,  that 
this  defendant  was  a  dissolute,  immoral  man,  and  did  not 
seek  her  honorably,  but  intended  to  seduce  her  if  he  could, 
or  to  that  effect,  and  as  this  deponent  believes,  in  stronger 
terms,  and  that  he,  the  said  Charles  Jaudon,  had  just  left  the 
young  lady  in  tears."  That  excited  beyond  control  by  this 
information,  and  especially  from  the  fact  of  his  having  been 
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a  short  time  previously  rejected  by  the  lady — believing  the 
report  of  Mr.  Jaudon,  this  deponent  did  assail  Mr.  Cohen  with 
a  cowskin,  but  before  he  struck  him  a  single  stripe,  said  to 
him,  "you  have  been  slandering  me  to  a  lady,  sir;"  that  Co- 
hen did  not  deny  the  fact  at  the  time,  and  deponent  did  chas- 
tise  him.  This  deponent  further  swears  that  his  friends  and 
his  relations,  from  his  mother  down  to  his  cousins,  have  re- 
fused to  stand  bail  for  him  in  the  enormous  amount  of  ten 
thousand  dollars,  and  that  having  failed  in  his  applications 
to  them,  he  knows  no  others  to  whom  he  could  apply  to  be 
bound  for  him  in  so  large  an  amount. 

This  deponent,  on  oath,  further  says,  that  if  he  has  been 
deceived  by  the  information  of  Mr.  Jaudon,  and  the  plaintiff 
is  innocent  of  the  charge  of  having  slandered  him  to  the  lady, 
there  is  nothing  in  the  way  of  reparation,  in  his  power  to 
make,  which  he  would  not  tender.  All  which  this  deponent 
respectfully  submits.  L.  C.  ROBERT. 

Sworn  to  beforift  me,  this  6lh  April,  1846.  t 
W.  6.  FicKLiNG,  Magistrate.     5 

And  this  deponent  further  shows,  that  a  State  prosecution 
for  the  same  cause  for  which  plaintiff  sues,  has  been  com- 
menced against  him  in  this  Court,  and  he  has  been  compelled 
to  give  security  for  his  appearance  in  that  suit. 

L.  C.  ROBERT. 

Sworn  to  before  me,  the  7th  April,  1847.  ) 
Ed.  Morrall,  Magistrate.     \ 

T.  W.  RdLnibout — Saw  Cohen  stripped;  he  was  severely- 
marked  ;  not  cut ;  disgusting  to  see ;  the  stripes  were  over  his 
left  shoulder,  to  the  opposite  side  over  the  arm. 

Cross-examiiied — Cohen  said  he  had  submitted,  from 
Christian  principles.  Witness  said  he  and  Cohen  had  dif- 
fered on  this  principle ;  "  he  had  caught  the  cowhide,  and  de- 
fendant was  striking  him  with  his  fist,  when  he  let  go  the 
cowskin,  and  defendant  still  struck  him  with  the  cowskin." 

W.  Mocock — Plaintiff  lived  with  witness.  Saw  his  back ; 
he  had  been  whipped ;  3  or  4  marks  of  a  whip  from  left  shoul- 
der obliquely  to  the  right.  It  was  the  latter  part  of  the  sum- 
mer. 

A.  N.  Ruth — Defendant  returned  55  slaves  and  2,000 
acres  of  land  in  1847,  i.  e.  to  the  Tax  Collector.  Youmans 
proved  a  judgment  vs,  Robert,  of  $500. 

I  charged  the  jury,  that  the  assault  and  battery  being 
proved,  the  plaintiff's  case  was  clear,  and  presented  but  one 
material  question.  What  damages  would  the  jury  give  the 
plaintiff,  under  all  attending  circumstances?  This  was  a 
question  exclusively  for  the  jury — damages  might  be  in- 
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creased,  to  deter  others  from  similar  violations  of  law — to 
encourage  men  to  pursue  legal  rights  for  such  injuries — for 
public  example,  or  the  like,  as  well  as  for  the  actual  damages 
to  person  and  feelings.  The  jury  were  unrestricted  in  this 
respect,  &c. 

The  first  ground  of  appeal  requires  exposition.  The  evi- 
dence, all  for  the  plaintiff,  having  brought  out  the  whole  de- 
fence, by  the  defendant's  affidavit,  as  well  as  plaintiff's  case, 
there  was  Httle  reason  for  judicial  exposition,  after  the  very 
able  arguments  made  in  opposite  extremes.  But  the  defend- 
ant's counsel  had  contended,  with  much  apparent  effect,  upon 
the  moral  inconsistency  of  one  submitting  to  be  beaten  through 
a  religious  principle  of  submission  to  evil,  and  then  seeking 
to  punish  the  assailant  by  law — urging  that  the  thirst  for 
pecuniary  gain  was  the  absorbing  object  of  the  plaintiff,  which 
should  not  be  indulged.  Upon  this  supposed  inconsistency 
of  conduct,  the  defendant's  counsel  had  been  very  impressive, 
and  made  the  keenest  thrusts  at  the  plaintiff,  upon  the  as- 
sumption that  the  original  Jewish  propensity  of  the  plaintiff, 
a  converted  Jew,  had,  at  the  prospect  of  gold,  supervened  and 
cast  aside  his  assumed  Christian  forbearance  and  acquiescence 
under  wrong. 

And  I  observed  to  the  jury,  that  although  it  appeared, 
strictly  speaking,  inconsistent  so  to  act,  after  a  religious  sul> 
mission  to  the  beating,  yet  that  the  plaintiff  stood  before  the 
Court  with  all  the  rights  of  a  litigant,  and  must  be  dealt  with 
as  other  men  who  had  a  good  cause  of  action,  notwithstand^ 
ing  any  supposed  inconsistency  in  suing  defendant,  with  the 
religious  injunction  by  which  he  had  professed  to  be  bound^ 
to  return  no  evil. 

Upon  the  second  and  third  grounds,  I  have  but  to  observe^ 
that  the  provocation  for  the  defendant's  trespass  being  proved 
by  the  afSdavit  introduced  by  the  plaintiff,  and  from  the  lips 
of  Robert  by  another  witness  of  plaintiff,  the  Court  did  not 
and  could  not  assume  this  part  of  plaintiff's  evidence,  as  mor- 
ally false,  or  requiring  to  be  further  proved  by  defendant,  t.  c* 
prima  facie^  Jaudon  had  made  the  communication.  Ac- 
cordingly no  specific  charge  was  given  on  this  head.     If  I 
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had  charged  upon  it,  it  would  have  been  that  the  plaintiff 
could  not  dispute  the  moral  truth  of  the  evidence  intro- 
duced by  himself;  but  my  impression  is,  that  in  referringf 
the  jury  to  the  evidence  of  Gelston,  Rambout,  and  the  affi- 
davit, as  presenting  the  whole  case,  I  observed  that  the 
jury  were  not  bound  to  believe  every  part  of  it  alike. 

With  regard  to  the  4th  ground,  I  have  to  observe,  that 
whatever  were  the  feelings  of  the  case,  which  were  vehe- 
mently exalted  on  the  one  side,  and  as  lowly  undervalued 
on  the  other,  the  Court  deemed  it  proper  to  avoid  unneces- 
sary comment. 

On  the  one  side,  $20,000  was  demanded  again  and  again, 
as  the  only  just  verdict.  The  other  side  admitted  damages, 
but  press(}d  for  very  slight,  holding  the  plaintiff's  demand 
for  money,  as  unworthy  the  humility  and  forgiveness  as- 
sumed. 

Upon  tfiis  ground,  I  ought  to  observe  that  plaintifl's 
counsel  required  the  Court  to  charge  upon  only  one  point, 
which  was  done. 

Finally,  upon  all  the  grounds  of  appeal,  I  would  ob- 
serve, that  the  plaintiff,  having:  given  in  evidence  the  de- 
fendant's affidavit,  and  thereby  fixed  the  fact  of  ihi»  beat- 
ing, it  equally  proved,  at  least  till  contradicted,  the  fact  of 
Jaudon's  communication  of  the  slander,  and  of  defendant's 
belief  of  plaintiff's  conduct;  which  constituted  the  whole 
matter  of  defendant's  excuse  for  his  passionate  outrage. 

It  follows,  that  if  this  view  of  the  main  facts  be  correct, 
the  case  of  itself,  and  aside  from  excited  feelings,  presented 
little  else  than  the  question  of  quantum  damnificaius  for 
the  jury  alone. 

To  my  understanding,  the  case,  however  difficult  for  the 
jury  to  assess,  was,  of  itself,  of  the  simplest  law. 

The  misfortune  was,  that  the  boy  spoken  of,  as  present 
at  the  whipping,  had  gone  off,  and  the  plaintiff  introduced 
defendant's  affidavit;  and,  of  course,  gave  him  the  advan- 
tage of  having  his  defence  stated  without  other  evidence  ; 
and  the  reply  in  argument,  which  1  repeat,  was  masterly, 
and  perhaps,  too  successful.  For  the  jury,  after  being 
confined  all  night,  brought  in  the  sorry  verdict  of  $260. 
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And  ihe  question  is,  can  the  Court  grant  the  plaintiff  a 
second  trial,  either  on  the  law,  or  on  the  evidence,  and 
such  a  recompence,  to  so  rare  and  humble  a  christian  fol- 
lower, for  so  high-handed  an  infliction  of  personal  chas- 
tisement ? 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  following  grounds  : 

1.  Because  his  Honor  stated  to  the  jury,  that  if  the 
plaintiff's  reasofi  for  submitting  to  being  beaten  by  the  de- 
fendant, was  his  belief,  that  as  a  christian  ai^d  a  clergyman, 
he  could  not  do  otherwise — in  his  opinion,  the  plaintiff's 
conduct  in  bringing  the  present  action  was  inconsistent 
with  that  belief — whereas,  it  is  submitted,  that  it  was  per- 
fectly immaterial  to  the  issue,  what  was  the  plaintiff's  mo- 
tive for  his  conduct.  While  such  an  opinion,  expressed 
by  the  presiding  Judge  to  the  jury,  was  calculated  to,  and 
did,  most  materially  prejudice  the  plaintiff's  case. 

2.  Because  his  Honor  neglected  to  charge  the  jury,  that 
even  if  Rohert  had  ever  been  told  by  Jandon  that  Cohen 
had  spoken  disparagingly  of  him,  Robert,  it  constituted  no 
justification — and  until  proof  was  offered  byRobert  that 
Jaudon  did  so  tell  him,  and  that  such  was  the  truth,  it  ought 
not  to  go  in  mitigation  of  damages. 

3.  Because  his  Honor  ought  to  have  charged  the  jury, 
that  if  Jaudon  did  tell  him,  the  defendant,  that  Cohen  had 
spoken  disparagingly  of  him  or  injuriously — it  was  incum- 
bent on  him,  Robert,  to  prove  it,  and  not  the  duty  of  the 
plaintiff  to  prove  that  he  had  not  so  spoken  of  defendant, 
as  this  would  have  been  to  require  him  to  prove  a  negative. 

4.  Because,  though  the  case  was  one  of  magnitude,  in 
which  many  important  legal  points  were  made,  and  the 
opinion  of  the  Court  asked  upon  them — the  presiding  Judge 
did  not  bring  them  to  the  view  of  the  jury,  and  dismissed 
the  cause  to  them  with  a  charge  of  less  than  five  minutes. 

5.  Because  the  verdict  was  contrary  to  law  and  evidence, 
and  grossly  inadequate  to  the  outrage  proved. 

6.  Because,  in  the  progress  of  the  said  trial,  and  before 
its  close,   the  defendant  and   his   friends   and   agents  ap- 
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proacbed  the  jnry  out  of  Court,  and  endeavored  to  fnfln- 
ence,  and  did  influence,  their  decision  in  defendant's  favor. 

Martix  &  Lawton  and  DeTreville  for  the  motioD. 

B.  G.  Allston  contra. 

Note. — The  6lh  and  hist  ground  of  appeal  is  addition- 
al, and  based  upon  the  affidavit  of  one  of  the  jurors,  made 
many  months  after  the  trial.  Which  affidavit  was  also 
contradicted  by  the  party  accused  therein  of  the  attempt  to 
influence  him. 

Frost,  J.  delivered  the  opinion  of  the  Court. 

It  is  unnecessary  to  consider  the  original  grounds  of  appeal^ 
further  than  to  express  the  opinion  of  the  Court,  that  the 
plaintiff,  having  produced  in  evidence  the  affidavit  of  the 
defendant,  to  prove,  by  the  defendant's  admission,  the  trespass 
complained  of,  thereby  also  made  evidence  the  defendant's- 
declaration,  in  the  same  affidavit,  of  the  circumstances  which 
incited  him  to  the  violence  he  committed.  When  the  de- 
fendant's declarations  were  thus  introduced  by  the  plaintiff,, 
he  could  not  reject  or  exclude  them  from  consideration.  Evea 
if  proof  of  the  circumstances,  averred  in  the  affidavit  in  ex- 
tenuation of  the  conduct  of  the  defendant,  would  have  been, 
inadmissable,  if  ofiered  by  the  defendant,  the  objection  was 
waived  by  the  act  of  the  plain tiflT;  and  the  defendant's  de- 
clarations having  been  thus  admitted  properly  and  legally^ 
should  have  been  allowed  to  influence  the  jury  in  estimating: 
the  damages. 

The  additional  ground  of  appeal  presents  an  application 
to  the  Court  for  a  new  trial,  because  the  defendant,  by  his- 
agents  and  friends,  endeavored  to  influence,  and  did  infla- 
ence  the  verdict,  by  imparting  evidence,  and  using  solicitation, 
to  one  of  the  jurors.  The  facts,  in  support  of  this  applica- 
tion, have  been  brought  to  view  by  the  aflWavit  of  the  juror^ 
many  months  after  the  verdict  was  Tendered.  On  this  ac- 
count, the  evidence  has  been  admitted  with  great  hesitation^ 
and  only  from  a  strong  impression  of  the  mischievous  ten- 
dency of  the  circumstances  disclosed.  The  evidence  of  the^ 
attempt  to  influence  the  juror,  is  strong.    His  character,  and 
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that  of  the  witness,  who  confirms  his  statement,  are  above 
suspicion.  The  party,  charged  with  improper  conduct,  has 
haci  ample  notice  of  this  application,  with  every  opportunity 
to  exculpate  himself.  The  conduct  of  the  defendant  in  ab- 
sconding from  process,  and  the  deceptive  advertisement  of 
his  departure  for  Texas,  and  offer  of  his  property  for  sale, 
give  weight  to  the  charge  of  unfair  practice  in  the  trial  of 
the  case ;  and  the  influence  which,  from  the  delegation  to 
him  of  the  highest  political  trust  the  people  of  his  parish  can 
confer,  must  be  attributed  to  the  party,  charged  with  impro- 
per conduct,  make  the  example  dangerous. 

It  is  very  necessary,  and  has  always  been  the  practice  of 
the  Court,  vigilantly  to  protect  the  jury  from  illicit  attempts 
to  bias  their  verdict.  Anciently,  when  the  jurors  departed 
from  the  bar,  in  civil  as  well  as  in  criminal  cases,  a  bailiflT 
was  sworn  to  keep  them  together,  and  not  to  suflfer  any  per- 
son to  speak  with  them.  Bac.  i\.b.  Tit.  Juries,  G.  This 
precaution  has  not,  in  modern  practice,  been  so  strictly  en- 
forced; and  improper  interference  with  jurors,  h^s  been 
checked  by  granting  a  new  trial  where  it  has  been  practised. 
It  is  not  necessary  that  the  attempt  to  influence  the  jurors 
should  be  made  by  one  of  the  parties  to  the  suit,  nor  by  his 
agent — it  is  sufficient  if  it  be  done  in  his  behalf;  nor  is  it 
necessary  the  jurors  should,  in  fact,  have  been  controlled  or 
determined,  in  the  verdict  rendered,  by  anything  said  or  done 
to  influence  them.  In  the  case  of  Knight  v.  The  Inhabi- 
tants of  Freepori,  13  Mass.  218,  a  new  trial  was  granted, 
because  one  Briggs,  after  the  jury  was  empannclled  and  be- 
fore trial,  applied  to  one  of  the,jurors,  and  stated  to  him  that 
the  cause  was  of  great  consequence  to  him,  Briggs,  because 
if  it  went  against  Knight,  he  would  have  to  [)ay  the  costs, 
aiid  the  defending  of  the  action  was  a  spiteful  thing.  Knight 
w%is  not  present,  and  the  juror  swore  that  he  did  not  know 
Knight  had  any  knowledge  o^t.  It  was  said  by  the  Court, 
"the  attempt  to  influence  the  juror  was  grossly  improper,  and 
ought  to  be  discountenanced."  It  is  not  necessary  to  show 
that  the  mind  of  the  juror,  thus  tampered  with,  was  influen- 
ced by  the  attempt.  If  he  was,  there  was  sufficient  cause 
to  set  aside  the  verdict,  and  if  he  was  not,  and  the  party  who 
has  gained  the  verdict  has  a  good  cause,  he  will  still  be  enti- 
tled toa  verdict  on  another  trial.  In  Ritchie  v.  ,  7  Sergt. 
(c  Rawle,  458,  the  verdict  was  set  aside  because  the  fore- 
man of  the  jury,  when  they  had  retired  for  consultation,  said, 
on  the  subject  of  controversy  in  the  case,  that  the  plaintiff 
had  satisfied  him  of  that  difficulty,  in  a  conversation  he  had 
with  the  foreman  out  of  Court,  and  after  the  jury  had  been 
53 
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sworn.  Ill  Coster  v.  Merest^  2  Brod.  &  Bing.,  272,  a  neir 
trial  was  granted  on  an  affidavit,  which  stated  that  hand  bills 
reflecting  on  the  plaintiff's  character,  had  been  distributed  in 
Court  at  the  time  of  the  trial,  and  had  been  seen  by  the  jury ; 
though  the  defendant  denied  all  knowledge  of  the  hand  bills, 
and  the  Court  refused  to  receive  the  affidavits  of  jurors,  that 
they  had  not  seen  the  hand  bills. 

It  has  been  argued  that  no  other  facts  were  communicated 
to  the  juror,  nor  other  appeals  made  to  him  than  were  in 
evidence,  and  urged  in  the  argument  of  the  case.  But  it  is 
the  solicitation  of  the  juror,  or  belaboring  him,  as  it  is  ex- 
pressed by  the  old  writers,  and  the  exercise  of  personal 
influence  to  affect  his  decision,  which  had  to  be  reprobated 
and  suppressed.  It  is  impossible  for  the  Court  to  know  to 
what  extent  such  appeals,  especially  when  made  by  persons 
of  large,  social  and  political  influence,  may  operate ;  and  the 
juror,  himself,  may  be  unconscious  of  the  bias  which  may 
be  given  to  his  judgment,  by  hope  or  fear,  by  the  desire  to 
conciliate  or  the  apprehension  of  resentment.  But  in  this 
case,  the  juror  says,  that,  in  consequence  of  his  conversation 
with  Johnson,  he  was  more  easily  reconciled  to  the  surrender 
of  his  own  opinion  of  the  proper  amount  of  damages,  and 
to  acquiesce  in  a  verdict,  finding  less  than  he  approved. — 
The  remarks  of  Tilghman,  C.  J.  in  Ritchie  v.  ,  have 

great  force.  He  says  the  holding  of  conversations  with  jurors, 
after  they  are  sworn,  is  a  practice  against  which  the  Court 
should  set  its  face  I'esolutely,  and  put  it  down  at  once.  It 
must  be  known  that  a  party  may  lose,  but  cannot  gain  by  con- 
versation with  a  Juror  after  h^  is  sworn,  unless  it  be  open  and 
by  permission  of  the  Court.  If  the  verdict  should  be  against 
him,  it  would  stand ;  and  if  for  him,  it  will  be  set  aside. 

The  motion  is  granted. 

Richardson,  J.  O'Neall.  J.  Evans,  J.  Wardlaw,  J.  and 
Withers,  J.  concurred. 

Motion  granted. 
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George  Robertson,  Survivor  of  Robertson  and  GilJUlan^v. 
John  Shannon, 

Itifl  the  duty  of  the  Court  to  supenrise  the  execution  of  its  own  procera,  and 
prerent  any  abuse  or  oppression  which  may  be  practised  undercolor  of  it, 
more  especially  in  behalf  of  persons  unlawfully  imprisoned. 

It  is  no  objection  to  bl  Pi.  Pa,  tliat  the  defendant  is  in  custody  in  the  action,  if 
he  has  not  been  charged  in  execution.  It  is  the  plantiff 's  right  to  choose  in  ex- 
ecution between  the  body  and  goods,  and  the  defendant  by  neglect  to  giye  bail, 
cannot  take  away  this  choice,  at  least,  for  a  reasonable  time. 

A  Ca.  So,  may  be  a  renewal  of  a  Pi.  Pa.  and  there  is,  therefore,  no  irregularity 
in  continuing  process  of  execution  within  seven  years,  by  sueing  out  a  Ca.  Sa. 
after  the  return  of  the  Pi.  Pa. 

Lodging  a  Ca.  Sa.  with  the  Sheriff,  whose  prisoner  the  defendant  is,  is,  under 
our  practice,  a  sufficient  charging  in  execution ;  the  only  mode  known  to  us. 

If  a  prisoner  be  supersediable  for  any  irregularity  or  default  of  the  plainlifi*,  he 
cannot  take  advantage  of  that  after  he  is  charged  in  execution,  if  he  had  op- 
portunity of  applying  on  those  grounds  before  he  was  charged.  The  charging 
in  execution  changes  the  process,  and  the  nature  of  the  custody. 

If  a  defendant  has  been  regularly  charged  in  execution,  notwithstanding  he  was 
supersediable,  he  is  no  longer  entitled  to  a  supersedeas. 

Before  Mr.  Justice  Frost,  at  Charleston,  May  Term,  1847. 

This  case  arose  on  a  motion  for  a  rule  against  George 
Robertson,  survivor  of  the  plaintiffs,  to  show  cause  why  the 
defendant  should  not  be  discharged  from  custody,  and  a 
supersedeas  for  that  purpose  be  granted. 

At  the  hearing  of  the  motion,  it  appeared  that  the  de% 
fendant  had  been  arrested  on  bail  process,  at  the  suit  of  the 
plaintiffs,  in  April,  1839,  and  had  remained  in  custody, 
under  that  process,  ever  since.  Judgment  had  been  ren- 
dered for  the  plaintiffs  in  January,  1840  \  and  a  new  trial 
having  been  granted,  final  judgment  and  execution  of  ^.  fa. 
were  entered  in  June,  1840.  The  Grand  Jury  had,  at  the 
present  term,  presented  the  case  of  the  defendant  as  one  of 
great  hardship  and  commiseration,  requiring  the  interposi- 
tion of  the  Court,  if  consistently  with  law  and  the  rights 
<if  the  plaintiff,  any  relief  could  be  afforded.  Similar  pre- 
sentments had  frequently  before  been  made.  On  the  pre- 
sentment, and  an  intimation  that  the  defendant  was  not 
sane,  Judge  O'Neall  had  ordered  an  inquiry  to  be  made  by 
physicians,  respecting  the  state  of  the  defendant's  mind. — 
They  reported  to  the  Court  that  the  defendant  exhibited  no 
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symptoms  of  insanity,  but  tiiat  he  was  morbidly  excited  on 
the  subject  of  the  plaintiff's  demand.  On  this  report  no 
further  proceeding  was  taken  on  the  presentment.  After- 
wards, Mr.  Petigru  applied  for  this  rule.  He  admitted  that 
he  was  not  retained  by  the  defendant,  and  acted  without 
his  knowledge  or  consent. 

It  was  objected  that  the  Court  could  not  entertaiu  the 
motion  on  behalf  of  the  prisoner  without  the  production  of 
a  warrant  of  Attorney,  or  proof  of  the  retainer  by  him  of 
the  Attorney  who  undertook  his  case.  The  objection  was 
over-ruled,  because  it  is  the  duty  of  the  Court  to  supervise 
the  execution  of  its  own  process,  and  prevent  any  abuse  or 
oppression  which  may  be  practised  under  color  of  it;  more 
especially  in  behalf  of  persons  unlawfully  imprisoned  ;  and 
that  the  proper  occasion  for  such  interference  of  the  Court, 
is  a  matter  for  the  discretion  of  the  Judge,  who  may  give 
relief,  although  the  party  to  whom  it  is  extended  may  not 
be  strictly  and  technically  in  Court.  The  circumstances 
of  this  case,  in  the  opinion  of  the  Circuit  Judge,  justified 
the  interference  of  the  Court.  The  defendant  had  been 
eight  years  imprisoned,  under  mesne  process ;  and  seven 
years  had  passed  since  judgment  had  been  rendered  for  the 
plaintiffs.  The  effect  of  such  detention  was  to  give  the 
plaintiffs  the  benefit  of  an  execution  against  the  body  and 
goods  of  the  defendant,  which  regularly  he  caiinot  have. 
It  was  time  the  plaintiff  should  elect,  whether  he  would 
proceed  for  satisfaction  of  his  judgment'  against  the  body 
or  the  goods  of  the  defendant,  and  either  charge  the  defend- 
ant in  execution  or  discharge  him  from  custody,  and  pro- 
ceed with  an  execution  against  his  property.  It  appeared 
from  the  proceedings  in  the  case,  and  the  statements  of 
counsel  at  the  trial,  that  the  resentment  of  the  defendant 
against  the  plaintiffs  had  reached  a  morbid  intensity,  which 
prompted  him  to  the  resolution  never  to  satisfy  the  plain- 
tiffs' demand,  and  sustained  him  in  this  resolution  during 
his  long  imprisonment.  He  refused  to  accept  the  volunta- 
ry and  gratuitous  services  of  counsel  to  procure  his  en- 
largement. Conduct  so  inconsistent  with  reason,  must 
suggest  a  doubt  of  the  defendant's  sanity,  which  the  report 
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«of  the  physicians  does  not  entirely  dispel.  It  at  least 
proved,  that  unless  the  Conrt  would,  at  its  own  instance, 
notice  the  case,  the  defendant  might  be  unlawfully  impris- 
oned, under  its  process,  for  life.  The  rule  was  therefore 
granted. 

After  service  of  the  Rule  to  show  cause,  and  before  the 
•return  of  it,  the  plaintiff  sued  out  from  the  Clerk,  a  Ca,  Sa.^ 
which  was  lodged  with  the  Sheriff.  On  the  points  made 
in  argument,  at  the  return  of  the  rule,  it  was  held,  that  a 
prisoner  in  custody  on  mesne  process,  at  the  suit  of  the  plain- 
tiff in  the  action,  is  entitled  to  a  supersedeas  and  discharge 
from  custody,  if  the  plaintiff  does  not,  within  two  terms 
after  final  judgment,  charge  the  defendant  in  execution  ; 
ihat  the  lodgment  of  a  Ca.  Sa,  with  the  Sheriff,  is  the  pro- 
per mode  of  charging  in  execution  a  defendant  who  is  in 
his  custody;  that  the  issuing  of  the  Ca.  Sa,  in  this  case  by 
the  Clerk,  was  regular,  and  that  though  the  defendant  was 
fiupersediable  when  the  rule  was  granted,  yet  the  plaintiff 
might  retrieve  his  delay  by  charging  the  defendant  in  exe- 
•cution,  at  any  time  before  he  was  actually  superseded.  The 
motion  for  the  supersedeas  was  therefore  refused. 

Notice  and  grounds  of  appeal  in  behalf  of  the  defendant 
have  been  received,     • 

On  the  part  of  the  defendant,  an  appeal  was  taken  on  the 
following  grounds: 

1.  That  the  defendant  was  clearly  supersediabie  when 
ihe  rule  was  taken  out. 

2.  That  the  Ca  Sa.,  signed  on  the  10th  June  1847,  was 
irregularly  issued, 

*3.  That  the  said  Ca,  Sa.  could  not  defeat  the  defend- 
ant's right  to  his  discharge. 

A  motion  was  also  made  on  the  part  of  the  plaintiff  to 
reverse  his  Honor's  decision,  and  dismiss  the  rule,  on  the 
grounds, 

1.  That  the  motion  was  not  before  the  Court  and  could 
net  be  beard,  the  same  not  having  been  made  by  defend- 
ant in  person,  nor  by  his  attorney  or  counsel,  with  author- 
ity 8#  to  do. 
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2.  That  under  the   circumstances  of  the  case,  as  is  re-, 
spectfnlly  and  deferentially   submitted,  the  granting  of  ihe 
rule  was  unauthorized  judicial  interference  with   the  civil 
and  private  rights  of  an  individual,  not  in  litigation  before 
the  Court. 

3.  That  the  ground  of  the  rule,  the  failure  of  Ihe  plain- 
tiff to  charsre  defendant  with  a  Ca.  Sa.  is  untenable,  both 
in  England  and  in  this  country,  and  especially  in  this  State, 
where  the  Westminster  rule  of  practice  as  to  charging  de- 
fendant in  execution,  within  two  terms  after  judgment,  is 
both  obsolete  from  nonuser,  and  inapplicable  to  the  law  of 
bail  in  this  State  as  modified  by  our  own  legislation. 

Bailet,  Attorney  General,  for  the  motion,  said  he  felt  it  to  be 
his  official  duty  to  aid  in  the  liberation  of  this  prisoner.  That  the 
Court  had  the  power  of  general  jail  delivery.  (Act  of  1735,  3rd. 
Sec.  7  Stat.  200.)  That  all  the  powers  of  all  the  Courts  of  Eng- 
land were  vested  in  this  Court.  Asked  why  the  Sheriff  was  bound 
to  furnish  a  list  of  prisoners,  but  that  the  Court  might  take  such 
necessary  orders  as  seemed  to  it  good.  Mr.  B.  said  a  prisoner  in 
confinement  under  mesne  process,  who  is  not  charged  in  execution 
within  two  terms  after  final  judgment,  is  entitled  to  his  supersedeas. 
2  Archb.  Pr.  113,  Title,  Execution ;  2  Sellon  34  and  35,  If  these 
are  the  rules  of  Westminster  Hall,  this  Court  has  the  same  rules — 
81st  rule  of  Court.  2  Rich  Rep.  336 ;  Bank  v.  De  La  Turre,  2 
Spear.  503.  The  execution  relied  on,  in  this  case,  was  neither  is- 
sued in  time,  nor  regularly  issued  by  the  Clerk.  The  Clerk  had  no 
authority  to  sign  the  ca.  sa^  2  Sellon  Pr.  21,  34,  36  and  37 ; 
Archb.  Pr.  117;-  Barnes'  Cases  389.  The  mode  of  charging  the 
prisoner  in  execution,  is  not  a  matter  of  form  ;  substantial  notice  is 
necessary.  See  the  Act  of  1815,  6  Stat.  6,  and  that  of  1827, 6  Stat 
324.  If  three  years  elapse  there  must  be  a  sci.fa.  As  an  original 
execution,  the  ca.  sa.  was  too  late,  and  a  ca.  sa.  cannot  be  a  renewal 
of  a  sci.  fa.  I  Archb.  264,  270.  277  and  279.  As  well  say  aiv 
action  of  debt  is  the  renewal  of  a  writ  in  assumpsit.  A  renewal  ^s 
a  continuance  or  revival  of  something  of  the  same  nature.  To 
avoid  the  absurdity,  there  is  no  evidence  on  the  face  of  this  writ  to 
show  that  it  was  a  renewal.  The  ca.  sa.  and  fi.  fa.  are  concurrent 
remedies,  but  never  conflict  State  v.  Guignard^  I  McC.  176;  Ma-' 
zyck  &-  Bell  v.  Coil,  2  Bail.  101 ;  3  M'Cord  418.  These  writs,  aU 
though  they  may  be  issued  simultaneously,  cannot  both  be  used  at 
the  same  time.  Jenkins  v.  Mayrant,  3.  McC.  560.  If  ever  these ^ 
are  to  renew  each  other,  it  should  appear  on  the  face  of  the  writ: 
See  2  Bac.  Abr.  Title  Execution,  H.  and  the  authorities  referred  toi 
2  Wilson  82.  It  must  also  be  regularly  returned  to  the  office  to 
show  that  satisfaction  has  not  been  obtained  1  Salt  318.  It  must 
be  entered  on  the  roll. 
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The  body  of  the  debtor,  in  prison,  is  the  highest  satisfkction 
known  to  the  law,  (4  McC.  509  ;  1  Hill.  422,)  and  the  fi.  fa,  of  a 
junior  creditor  may  go  on  against  his  goods.  2  Hill.  502.  You 
cannot  go  againsl  the  goods  of  a  debtor,  until  you  release  his  body 
from  prison.  This  writ  came  too  lat«.  2  Archb.  Pr.  120,  121,  12*^ 
and  123.  A  prisoner  supersediable  is  always  so,  (2  Sellon's  Pr.  41 
and  42 ;  Barnes'  Notes  368,)  and  plaintiff  cannot  renew  process  . 
after  a  rule  to  show  cause,  or  an  application  for  one — the  forfei- 
ture has  occurred.  Barnes'  Notes  398  and  400 ;  Pearson  v,  Crood- 
win,  1  Bos.  &  Pul.  361.  The  prisoner  cannot  be  arrested  again 
after  supersedeas,  for  the  same  demand. 

Yeadon,  contra,  contended  that  the  party  defendant  was  not  be- 
fore the  Court,  for  his  Lawyers  were  unauthorized  to  represent  him ; 
that  no  one  as  amicus  curicR  can  act  as  Attorney  for  another — he 
can  only  suggest,  &c.  2  Cromp.  29.  That  the  Attorney  General 
could  not  intrude  himself  in  a  civil  cause,  or  induce  others  to  aid 
him  in  so  doing,  and  that  Messrs.  Petigru  &  Lesesne  were  signed 
to  the  Appeal  as  defendant's  Attorneys.  Mr.  Y.  said  the  release  of 
this  Tolunteer  prisoner  would  operate  great  injury  and  injustice  to 
the  plaintiff.  1  Tidd's  Prao.  34  shows  an  Attorney  to  be  one  put 
in  the  place  of  another,  to  manage  his  case.  1  Sellon's  Pr.  1 7  ap- 
proTOS  of  filing  a  warrant  of  Attorney,  and  it  would  be  useful  for 
it  to  be  done  in  this  case.  2  Stat.  456  shows  how  a  pauper  may  be 
defended,  but  the  defendant  here  is  no  pauper.  Mr.  Y.  said  admit, 
however,  all  this  to  be  correct,  and  still  this  mode  of  proceeding  is  no- 
vel in  our  State — it  had  never  been  applied  here,  nor  is  it  applicable. 
We  have  other  remedies.  If  a  debtor  is  honest  he  can  soon  be 
relieved  under  our  own  Acts.  Our  law  of  bail  is  different  from 
that  of  England.  Jarvis  v.  Alexander,  Cheves  143.  The  rule 
contended  for,  is  founded  on  British  Statutes — not  of  force  in  this 
State.  The  only  rule  made  of  force,  on  this  subject,  is  that  of  4 
and  5  Wm.  &  Mary,  Chap.  21,  but  it  is  obsolete.  See  2  Sellon's 
Pr.  14  as  to  the  mode  of  declaring,  and  2  Sellon's  Pr.  34  and  35, 
Title,  ^  proceeding  against  prisoner  to  trial  and  execution."  That 
of  26th  George  III.,  and  8th  George  I.,  referred  to  in  Sellon,  are 
rules  not  of  force  here  ;  and  if  of  force,  the  counsel  have  not  brought 
themselves  under  the  rules  laid  down  to  discharge  a  prisoner  by 
supersedeas.  See  2  Sellon's  Pr.  37  and  38.  They  have  entered  no 
common  appearance.  &c.  &c.  In  2  Sellon,  36,  it  is  shown  how  to 
charge  in  execution  when  the  defendant  is  in  custody  of  the  Sheriff, 
and  also  when  in  custody  of  the  Marshall  or  any  other  officer. 

Although  a  party  may  be  supersediable,  yet  he  may  lose  his  right 
by  subsequent  action  on  the  part  of  the  plaintiff.  2  Sellon's  Pr. 
39,  40  and  41 ;  1  Durn.  &  East,  591.  As  soon  as  the  ca,  sa.  was 
lodged,  the  defendant  was  in  prison  under  a  new  process,  and  lost 
his  right.  5  Wm.  <&  Mary,  rules  of  King's  Bench ;  1  Durn.  &  East, 
591  ;  JBarne's  Notes,  379.  The  other' cases,  cited  on  the  other  side, 
are  as  strong  for  us  as  for  the  defendant.  We  are  not  bound  on 
the  civil  side  of  our  Court,  by  the  rules  of  the  King's  Bench  ;  nor 
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do  any  of  tbeir  rules  bind  ns,  unless  they  have  been  asclopted  here*. 
(7  Stat  190.)  The  Judges  have  the  power  of  making  their  own 
rides.     If  the  prisoner  is  charged  in  execution,  before  supersedeas^ 

Cnted,  it  is  in  time,  under  the  En^sh  rules,  if  *they  are  of  force 
e.     The  prisoner  is  then  placed  under  a  new  process,  and  lose^ 
his  right. 

The  regularity  of  the  ca.  $a.  in  this  case,  is  not  ta  be  disputed  in 
this  collateral  way.  Let  it  be  impeached  and  set  aside,  if  irregular. 
Ayers  v  Hardress^  Strange  100,  shows  that  after  several  fi.  fas,  re- 
turned nvMa  bona,  a  ca.  xi.  issued,  and  was  held  to  be  regular.  2- 
Wilson,  82,  and  the  other  cases,  cited  on  the  other  aide,  only  show 
that  the  first  execution  must  be  retuvned  before  the  other  issues.  7 
Stat  228,  actually  prescribes  the  mode  of  proeeediag.  In  3  M'C. 
418,  the  Ji.fa.  had  not  been  returned,  and  the  case  in  3  M'Cord, 
560, goes  no  further;  it  shows  that  o,ea.  sa.  may  be  a  renewal  of  »: 
Ji,fa. 

The  only  questioD  remaining  then,  is,  haa  this  ea.  sa,  been  issued' 
in  time  under  the  Act  of  1827.  Even  after  four  years  an  exeoutiou 
retains  its  active  energy  until  the  sitting  of  the  next  Court,  and  any 
time  within  three  years  after,  it  may  be  renewed.  6  Stat  324. — 
(We,  however,  deny  the  right  to  question  the  validity  of  the  execu- 
tion in  this  case.) 

Our  law  does  not  regurd  one  in  the  state  of  this  pcisoner,  with  the 
fabse  sympathy  shown  here ;  it  gives  a  remedy,  even  after  his  death 
in  prison  from  obstinacy,  against  his  goods  and  ehattels.     Act  of 
1785,  7  Stat  228. 

The  Act  of  1734,  7  Stat  184,  is  the  first  Act  regulating  our 
Courts,  or  organizing  them.  That  of  1737,  and  all  the  other  Acts 
on  the  subject,  only  confirm  the  powers  granted  by  that  Act  The 
English  rules  are  different  in  the  several  Courts.  They  form  no 
part  of  the  common  law  ;  and  we  are  no  more  bound  by  them  than 
by  their  Legislation. 

Petioru,  for  the  motion,  asked  if  diere  was  any  reason  why  the 
Oourt  may  interfere  for  the  liberation  of  a-  State  prisoner,  and  not 
for  that  of  the  captive  of  a  private  adversary?  The  law,  said  Mr. 
P.,  has  given  the  ea.  sa.,  and  laid  down  regulations  for. suing  it  out, 
and  if  the  plaintiff  has  not  performed  the  conditions  annexed  to  i^ 
if  he  has  not  pursued  the  law,  he  has  no  right  to  complain.  At  com- 
mon law,  there  was  no  ca.  sa.  The  mode  of  proceeding  prescribed 
by  the  law  has  fSailed  of  effiect ;  (in  fact,  it  has  not  been  regularly 
pursued,)  the  debtor  has  been  subjected  to  the  ordeal,  and  it  has 
been  fruitless.  Now  can  he  still  be  detained?  We  contend  that 
he  cannot  rightfully  be. 

We  do  not  say  that  a  ca.  sa.  can  i^ver  issue  on  a^S.  fa.  The  Act 
of  1827  does  not  authorize  it  It  allows  arenewal  of  the  execution : 
but  is  a  ca.  sa.  a  renewal  of  a  /.  fa.  ?  I*  is  a  new  execution,  and 
the  Act  says  you  may  renew  the  same.  Again,  after  judgment,  you 
may  take  out  both  a  ca.  sa.  and  a  fi.  fa.,  but  are  they  renewals  one 
of  the  other?     In.  the  case  in  3d  JfcC,  where  it  is  said  it  oannot  be 


APPEALS  AT  LAW.  426 

Robertson  and  OilJUlan  v.  Shannon. 

renewed  until  the  other  is  returned,  it  was  only  an  additional  rea- 
son ;  the  real  case  was  already  decided.  Even  the  smallest  distinc- 
tion should  be  material  in  favor  of  liberty. 

The  prisoner  is  supersediable  by  the  laws  of  this  Court — Ex  parte 
Watkins,  7  Peters,  568.  There  has  always  been  a  rule  of  Court  re- 
garding prisoners.  The  Statute  of  William  and  Mary  was  made  of 
force  in  this  State,  altering  the  mode  of  bringing  them  into  Court, 
&c.  The  common  law  always  saw  that  the  prisoner  had  fair  play, 
1  Tidd's  Pr.  318,  319,  322  and  324,  and  Impey's  Pr.  636  and  640, 
show  how  and  when  a  prisoner  shall  be  charged  and  discharged;  and 
Rich.  Com.  PL  190  and  19 J,  Lush.  Pr.  657,  2  Cromp.,  K.  B  and 
C.  P.  23.  Barnes,  389,  and  2  Tidd's  Pr.  953,  show  also  the  mode, 
&c  In  the  King's  Bench  he  is  brought  up  by  writ  of  Juibeas  cor- 
pus to  be  charged  in  execution ;  but  if  in  the  country  or  distant 
eounty,  he  is  in  the  custody  of  the  Sheriff,  and  charged  in  execution 
by  ca,  8a.y  and  he  must  be  charged  in  execution  within  two  terms  a^ 
ter  judgment,  including  that  at  which  the  judgment  was  rendered. 
The  Act  of  1786  gives  to  the  Circuit  Courts  here  all  the  powers  of 
the  English  Courts  of  Westminster  Hall.  The  prison  of  Charleston 
District  is  that  of  the  Court  of  Charleston  District,  and  so  the  pris- 
oner here  is  the  prisoner  of  the  Court,  and  the  proceeding  by  ca.  sa. 
irregular.  As  he  was  not  charged  in  execution  within  two  terms  af- 
ter judgment,  he  was  supersediable :  now  did  the  ca  sa.  take  from 
him  this  right?  After  he  had  become  supersediable  for  not  having 
been  charged  in  execation,  he  was  always  supersediable,  (Lush.  655) 
except  against  another  party  by  different  process. — Huichdngs  v* 
Kendricky  Burrow,  1048;  Ex  parte  Wilson^  1  Atkins,  152;  1  Cow- 
per,  1.  Unlawful  arrest,  wrong  imprisonment,  cannot  be  made  good 
by  subsequent  legal  process.  If  one  be  supersediable  for  any  irregu- 
larity subsequent  to  the  judgment,  he  is  always  supersediable.  If 
so  before  judgment,  the  judgment  will  cure  the  irregularity. — Lush. 
657.  If  the  plaintiff  neglect  to  charge  in  judgment  within  the  pro- 
per time,  the  prisoner  is  supersediable  as  to  that  judgment  at  any 
time  afterwards.  The  rule  is,  to  show  what  cause  there  is  for  detain- 
ing the  prisoner  at  that  time — now;  not  sid)sequent  cause. — Pearson 
9.  Croodvnn^  1  Bos.  and  Pul.  361.  You  cannot  found  lawful  detainer 
upon  unlawful  arrest. — Barnes,  398  and  400.  After  the  rule  is 
taken  out,  you  cannot  change  the  condition  of  the  parties.  The 
cases  of  Clayton  v.  Slaj?  and  Bose  v.  Christfieid,  do  not  conflict 
with  this  position. 

If  a  party  is  in  jail  six  months  after  judgment,  unless  for  special 
matter,  he  shall  be  discharged.  This  is  the  practice  now  in  Eng- 
land— ^and  if  not  here,  it  shows  how  consistent  it  is  for  the  Court  to 
care  for  the  captive.  The  service  of  the  ca.  sa.  in  this  case,  is  a 
fidse  imprisonment 

Wardlaw,  J.  delirered  the  opinion  of  the  Court. 

We  cannot  dispose  of  this  case  hastily,  by  sustaining 
either  of  the  two  first  grounds  which  the  plaintiff  has  taken 
64 
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in  his  appeal  from  the  order  granting  the  rule  to  show 
cause.  Approving  what  the  Circuit  Judge  has  said  oa 
this  subject,  we  remark  further,  that  the  51st  section 
of  the  Sheriff's  Act  of  1839,  by  '<  the  return  to  every 
Court  of  Common  Pleas  and  General  Session  of  the  name 
of  every  prisoner,  and  the  time  and  cause  of  his  or  her  con- 
finement, whether  civil  or  criminal,"  which  it  directs  the 
Sheriff  to  make,  plainly  contemplates  an  inquiry  by  the 
Court  into  the  case  of  every  prisoner.  That  no  advantage 
has  here  been  sought  by  any  step  taken  without  notice  to  the 
plaintiff,  and  that  in  this  case,  the  detendant  has  a  right  to  be 
heard  by  Counsel,  for  the  common  appearance^  which  the 
English  practice  requires  a  prisoner  too  long  detained  in 
prison  on  mesne  process,  to  enter  as  a  condition  of  obtaining 
a  supersediaSj  and  which  the  plaintiff's  counsel  has  sup- 
posed this  defendant  should  have  entered  before  an  attor- 
ney could  appear  for  him,  as  only  such  appearance  as  will 
authorize  the  plaintiff  to  go  on  against  him,  that  is,  appear- 
ance by  attorney,  or  appearance  after  the  common  bail, 
John  Doeand  Richard  Roe,  instead  of  substantial  bail,which, 
according  to  our  practice,  was  in  fact,  though  not  in  form, 
entered  by  the  defendant  at  the  term  following  his  arrest. 
There  is  nothing  in  our  institutions  which  renders  unlaw- 
ful imprisonment,  more  especially  that  which  is  inflicted 
in  the  prison  of  the  Court,  or  by  abuse  of  the  process  of  the 
Court,  less  odious  to  judges  here,  than  by  the  common  law, 
it  has  always  been  to  judges  in  England.  If  a  case  of  such 
imprisonment  brought  to  the  notice  of  a  Circuit  Judge  and 
not  relieved  by  him  werea^^ain  'presented  to  this  Court  in 
suitable  form,  the  duty  of  this  Court  would  be  very  iusuffi- 
•ciently  performed,  if  inquiry  were  arrested  by  the  objection 
that  the  authority  of  the  prisoner  had  not  been  given  to  his 
advocates.  Rather  than  endure  a  continuance  of  the  wrong 
done  under  the  seeming  sanction  of  the  law,  this  Court,  if  it 
could  not  look  upon  the  appeal  as  regular,  would  consider 
it  as  a  resort  by  the  Circuit  Judge  himself  to  this  Court  for 
advice,  and  by  such  order  as  might  be  enforced  on  Circuit, 
if  not  here,  would  take  care  that  the  abuse  should  be  cor- 
Tocted.     Returning  then  to   the  counsel,  who  have  argued 
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this  case  in  behalf  of  the  defendant,  the  thanks  which  a 
Court  should  always  feel  due  to  counsel  who  with  candor 
and  ability  afford  aid  to  the  Court  in  the  investigation  of  a 
difficult  matter,  wherein  the  Court  is  called  upon  to  act, 
we  will  proceed  to  inquire  whether  the  defendant  is  en- 
titled to  the  supersedias  or  discharge  which  is  prayed  for 
him. 

If  a  defendant  imprisoned  under  mesne  process  requi- 
ring bail,  whether  he  never  gave  bail,  or  having  given  it 
had  been  surrendered,  had  no  summary  mode  of  relief,  he 
might,  under  the  practice  of  the  English  Courts,  have  been 
greatly  oppressed ;  the  declaration  might  have  been  long 
delayed  and  no  danger  of  non  pros,  have  been  incurred  be- 
cause there  was  no  appearance,  or  if  there  was  an  appear- 
ance, and  the  prisoner  even  had  opportunity  for  making  the 
necessary  inquiries,  judgment  of  non  pros,  might  have  been 
avoided  by  leave  obtained  of  further  time  to  declare;  after 
declaration,  trial  might  have  been  delayed  ;  after  trial, 
judgment  delayed,  and  after  judgment  no  writ  of  execu- 
tion be  sued  out ;  the  defendant  all  the  while  languishing 
in  prison,  or  some  other  writ,  and  not  a  ca.  sa.  be  sued,  and 
so  the  body  be  held  whilst  the  plaintiff  sought  satisfaction 
from  the  lands  or  goods.  There  are  some  terms  employed 
in  the  English  rules  of  Court  hereafter  noticed,  which  sug- 
gest the  opinion  that  before  any  of  those  rules,  the  Courts  at 
Westminster,  under  the  regulations  which  they  adopted  for 
the  government  of  their  several  prisons  and  their  course  of 
practice,  interposed  in  some  way  to  ]»revent  the  unnecessa- 
ry oppression  of  prisoners.  But  I  have  found  in  the  oldest 
books  of  practice  which  I  have  exaimed,  no  express^author- 
ity  for  saying  that  there  was  such  interposition  before  those 
rules.  No  act  of  parliament  was  passed  on  the  subject, 
but  the  imprisonment  had  in  the  prison  of  each  Court,  or 
by  its  process,  seems  to  have  been  considered  fit  matter  to 
be  regulated  by  the  Court  itself. 

At  Mich,  term,  1654,  during  the  protectorate  of  Crom- 
well, the  King's  Bench  and  Common  Fleas  each  made  a 
rule,  in  effect,  providing  that  a  defendant  imprisoned  in  the 
Court  or  elsewhere,  under  the  mesne  process  of  the  Court, 


428  APPEALS  AT  LAW. 

Robertson  and  GilJUlan  v.  Shannon, 

should  be  discharged  from  imprisonment  at  the  end  of  the 
second  term  upon  common  bail,  if  the  plaintiff  should  not 
sooner  doclare  against  him  ;  the  Common  Pleas  expressly- 
providing  that  the  discharge  should  be  by  supersedeas, — 
In  1661,  the  Stat,  of  13  Chs.  2,  Stat.  2,  ch.  2,  entitled  "an 
Act  for  prevention  of  vexations  and  oppressions  by  arrests, 
and  of  delays  in  suits  at  law,"  was  passed  (made  of  force 
in  this  State,  2  Stat.  513)  for  want  of  a  declaration  before 
the  end  of  the  term  made  after  the  appearance ;  and  the 
5th  provides  for  bringing  to  the  bar  of  the  Court,  by  habeas 
corpusy  a  prisoner  iu  the  Fleet,  tliat  he  may  appear  and 
the  plaintiff  may  declare  against  him,  so  as  to  have  judg- 
ment by  nil  dieit,  if  no  plea  should  be  entered — "  the 
charge  in  Court  by  declaration,  to  be  a  good  cause  of  de- 
tention of  such  prisoner,  from  which  he  shall  not  be  dis- 
charged without  a  lawful  supersedeas  or  rule  of  Court/' 
Soon  afterwards,  the  Court  of  Common  Fleas,  to  conform 
its  practice  to  this  statute  by  rule,  Hil.  Term,  14  and  16 
Chs.  2,  (l*i62,)  reciting  that  "many  persons,  under  mesne 
process  from  this  Court,  have  been  long  detained,  as  well  in 
the  custody  of  Sheriffs  and  goalers  as  in  the  prison  of  the 
Fleet,  without  any  proceedin£;s  against  them;  to  prevent 
unjust  vexations,"  ordered,  inter  alia^  that  if  a  prisoner 
in  the  Fleet  be  not  brought  to  the  bar  and  declared  against, 
before  the  end  of  the  second  term  after  his  imprisonment, 
he  should  be  discharged  by  svpersedias  upon  common  ap- 
pearance ;  whereupon,  the  plaintiff  might  declare  the  next 
term  after  such  appearance  or  supersidias  granted,  an  ad- 
ditional term  for  declaring  against  a  prisoner  in  custody  of 
a  Sheriff  being  allowed.  At  Easter  Term,  16  Chs.  2, 
1664,  the  King's  Bench,  by  rule,  regulated  the  notice  which 
should  be  given  to  the  plaintiff  of  an  application  for  the 
discharge  of  a  prisoner,  and  ordered  that  a  prisoner, 
*'  against  whom  a  prosecution  hath  been  within  three  terms 
next  preceding,"  shall  be  discharged  at  the  peril  of  the 
Attorney  who  shall  procure  the  discharge. 

In  1692,  by  Stat.  4  and  5  W.  <fe  M.  c.  21,  (made  of 
force  in  this  State,  2  Stat.  537,)  the  Parliament,  reciting 
that  by  the  practice  of  the  respective  Courts  of  Record  at 
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Westminster,  a  prisoner,  if  not  removed  by  writ  of  habeas 
corpus,  to  be  charged  in  the  Court  with  a  declaration,  be- 
fore the  end  of  two  terms,  is  discharged  upon  ii  common 
bailor  appearance  by  Attorney;  enacted,  that  if  a  defend- 
ant  be  in  custody  for  want  of  bail,  the  plaintiff  may,  be- 
fore the  end  of  the  term  after  the  writ  is  returnable,  de- 
clare against  the  prisoner,  and  shall  cause  a  copy  of  the 
declaration  to  be  delivered  to  the  prisoner  or  to  his  goaler  : 
to  which  the  defendant  shall  plead  or  the  plaintiff  have 
judgment  in  the  same  manner  as  if  the  defendant  had  ap- 
peared in  Court.  In  the  King's  Bench,  it  shall  be  alleged 
in  custody  of  which  Sheriff  or  other  officer  the  prisoner  is, 
^' which  shall  be  as  effectual  as  an  allegation,  that  he  was 
in  custody  of  the  Marshal  of  the  Marshalsea."  This  statr 
nte  was  intended  for  the  relief  of  plaintiffs,  but  did  not  take 
away  the  old  mode  of  proceeding,  if  they  chose  to  take 
the  trouble  and  expense  of  a  habeas  corpus.  To  conform 
their  practice  to  this  statute,  at  Easter  Term,  5  W,  <fe  M, 
1693,  the  King's  Bench  and  Common  Pleas  both  made  rules 
concerning  declarations  against  prisoners,  which  again  pro- 
vided, that  a  prisoner  might  be  discharged  if  there  was  no 
declaration  before  the  end  ot  the  term  after  that  under 
which  he  was  taken,  was  returnable  ;  the  C.  P.  says,  that 
"he  shall  be  discharged  upon  the  entry  of  his  appearance 
with  the  proper  officer,  by  writ  of  supersedeas,  made  by 
him  according  to  the  ancient  practice  of  this  Court." 

At  Trinity  Term,  9  or  3,  1697,  the  K.  B.  by  rule,  or- 
dered, that  if  judgment  be  given  against  a  defendant  in  the 
actual  custody  of  the  marshal,  and  he  be  not  chargfed  in 
execution,  before  the  end  of  the  second  term  after  judgment 
obtained,  common  bail  should  he  filed  for  him  after  notice, 
if  no  writ  of  error  be  pending.  By  rule,  T.  Term,  6 
Ann,  1707,  in  K.  B.  a  supersedeas,  for  want  of  a  declara- 
tion before  the  end  of  the  second  term,  may  be  made  for  a 
defendant  detained  in  custody  of  a  Sheriff  after  escape 
from  the  Marshalsea.  In  K.  B.  all  of  the  preceding  provis- 
ions were  again  explicitly  repeated,  with  slight  modifica- 
tions, at  Trin.  Term,  2  Geo.  1,  1716,  when  a  defendant 
in  prison  under  the  mesne  process  of  the  Court,  was  per^ 
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mitled  "  to  file  common  bnil  or  sue  ont  a  supersedeas,  ac- 
cording to  the  course  of  the  Court,"  for  his  discharge  out 
of  custody,  cither  for  want  of  a  declaralion  within  two* 
terms,  for  want  of  proceeding  to  trial  or  judgment  within 
three  terms,  or  for  want  of  charging  in  execution  within 
two  terms.  In  C.  P.  8  Geo.  1,  1722,  a  rule,  reciting  that 
"  many  doubts  had  arisen  on  the  rules  for  discharging  pris- 
oners in  the  Fleet  and  County  gaols,"  directs,  that  a  pris- 
oner under  the  mesne  process  of  the  Court,  by  arrest  or 
surrender,  may  be  discharged  by  supersedeas  for  want  or 
a  declaration,  for  want  of  proceeding  to  trial  or  judgment, 
or  for  want  of  charging  in  execution  within  certain  peri- 
ods, the  same  as  those  fixed  in  the  last  mentioned  rule  or 
the  Ring's  Bench  ;  except  that,  perhaps,  there  may  some- 
times have  been  a  diflference  between  the  two  Courts  as  to 
including  the  first  term  in  the  reckoning  of  terms  allowed^ 
At  Trin.  5  Geo.  2,  1724,  a  rule  of  C.  P.  declared  that  a 
prisoner,  discharged  or  ordered  to  be  discharged  by  super- 
sedeas, for  want  of  prosecution,  shall  not  be  held  to  any- 
other  than  common  bail  in  an  action  upon  the  judgment 
obtained  in  the  former  cause. 

Thus  stood  the  rules  of  the  Courts  of  Westminster  on  this; 
subject,  at  the  time  when  it  has  been  supposed  they  were 
adopted  here.  Have  they  been  adopted  ?  The  early  judicial 
history  of  this  State  cannot  be  traced  upon  our  statute  books^ 
An  important  "Act  for  the  better  regulating  Courts  of  jus- 
tice," passed  1719-20,  has  been  entirely  lost.  (3  Slat.  99.) 
Many  regulations  established  or  altered  by  the  Lords  Pro-^ 
prietors,  under  the  Proprietory  Gbvemment,  and  afterwards 
by  the  Crown,  through  letters  patent  and  repeals  of  Provin- 
cial Statutes,  are  not  noticed  in  our  legislative  proceedings. — 
From  the  earliest  time,  a  general  Court  sat  in  Charleston, 
which,  in  1734,  (see  7  Stat.  18,)  was  composed  of  a  chier 
justice  and  two  assistants.  In  1737,  (7  Stat.  90,)  the  Court 
of  Common  Pleas,  and  the  justices  thereof,  were  expressly 
vested  with  all  the  powers  which  the  Court  of  Common  Pleas^ 
at  Westminster,  and  the  justices  thereof,  might  exercise.  In 
1768,  7  Stat  97,  Circuit  Courts^  intended  to  proceed  after  the; 
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manner  of  the  Courts  of  Assize  and  Nisi  Prius,  in  England, 
were  established :  and  in  the  3d  Sect,  of  the  Act,  power  to 
make  reasonable  rules  and  orders,  is  given  to  the  said  Courts ; 
and  it  is  enacted,  that  '^  the  practice  and  proceedings  in  the 
said  Courts,  respectively,  shall  be  as  nearly  similar  as  may 
be  to  those  [of  the  Court]  now  held  in  Charleston,  and  to 
those  [of]  the  Courts  holden  in  Great  Britain  by  his  Majesty's 
justices  of  assize,  Oyer  &  Terminer  and  General  Groal  De- 
livery, and  also  of  nisi  prius — provided  that  nothing  herein 
contained,  shall  extend  or  be  construed  to  put  in  force  any 
Statute  of  Great  Britain,  which  is  not  otherwise  of  force  in 
this  province."  In  1759-7  Stat.  253,  the  same  complete  and 
final  jurisdiction  was  given  to  each  of  the  Circuit  Courts, 
which  the  Courts  [Court]  in  Charleston  possessed,  "  accord- 
ing to  the  customs,  usages,  and  practice  of  the  said  Courts" 
in  Charleston ;  ana  the  Courts,  now  held,  derive  their  au- 
thority from  this  Act,  and  subsequent  amendments  of  it. 

In  a  collection  of  the  Rules  of  Court,  then  of  force  in  South 
Carolina,  which  was  printed  in  1796,  and  is  the  earliest 
record  now  extant  of  Rules  of  Court  in  this  State,  are  24 
rales  established  4th  July,  1768,  by  the  Judges  of  the  General 
Court  at  Charleston,  then  subsisting.  Nothing  in  them  is 
said  of  supersedeas  or  discharge  of  prisoners,  but  the  24th 
is  this.  ^'  In  all  other  cases,  wherein  no  particular  rules  are 
herein  before  set  down,  the  same  method  and  practice,  as  in 
the  Court  of  Common  Pleas  at  Westminster,  shall  be  used 
and  practiced  here,  so  far  as  the  same  be  not  repugnant  or 
contrary  to  the  above  rules."  The  61st  of  the  rules,  made 
1st  July,  1800;  the  81st  of  the  rules,  made  7th  May,  1814 ; 
and  the  89th  of  the  rules,  adopted  Dec.  1837,  are  all  in  effect 
the  same  as  the  foregoing  24th  rule  of  1758.  The  method 
and  practice  of  the  Court  of  Common  Pleas  at  Westminster, 
uninfluenced  by  changes  which  have  grown  out  of  statutes 
never  made  of  force  here,  and  not  inconsistent  with  the  laws 
of  this  State,  are  then  to  regulate  the  practice  of  our  Courts, 
in  all  cases  not  provided  for  by  our  legislation,  rules  of 
Court  or  settled  practice.  The  decisions  of  the  English 
Courts  may  be  looked  to,  to  ascertain  what  tiieir  practice, 
uninfluenced  as  above,  was  and  is;  and  the  rules  of  the 
Common  Pleas  at  Westminster,  especially  those  prevailing 
in  1758,  subject  to  the  same  qualifications  as  practice  made 
otherwise  evident,  are  authoritative  declarations  of  their 
practice. 

Our  prison  bound  Acts  and  insolvent  debt6rs  Acts,  have 
been  supposed  to  render  altogether  unnecessary  here,  the 
practioe  which  was  adopted  in  England,  to  relieve  prisoners 
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under  mesne  process  from  vexatious  detentions.  But  in  favor 
of  liberty,  they  should  be  construed  as  cumulative  remedies, 
not  denying  prisoners  any  modes  of  relief,  which  before  ex- 
isted and  have  not  been  repealed.  Besides,  cases  may  be 
imagined,  not  only  of  extreme  obstinacy  in  a  debtor,  who  re- 
fuses to  surrender  his  all  to  a  creditor, (as  the  defendant  here 
is  said  to  do,)  but  of  the  chance  of  relief  under  our  remedial 
statutes  lost,  and  a  defendant  greatly  oppressed  by  the  delay 
of  a  plaintiff.  Notwithstanding  any  obstinacy,  or  any  delay 
of  a  debtor,  or  any  circumstance  which  may  have  deprived 
him  of  the  benefit  of  our  statutes — should  a  plaintiff  be  per- 
mitted, after  judgment,  to  hold  the  defendant  for  want  of 
bail  under  mesne  process  in  jail,  refusing  to  acknowledge  the 
actual  satisfaction  which  the  body  is  held  by  the  law  to 
give  ?  If  this  may  be  done  after  the  second  term,  what  limit, 
without  the  practice  of  the  Common  Pleas  at  Westminster, 
is  there,  short  of  twenty  years,  which  raises  the  presumption 
of  satisfaction  ? 

So  far  as  the  rules  of  the  Courts  of  Westminster  mentioned 
above  may  apply  to  discharges  for  want  of  declaration,  or  for 
want  of  proceeding  to  trial  or  judgment  within  three  terms, 
we  are  not  now  called  to  consider  them ;  but  it  may  be  ob- 
served, in  passing,  that  in  these  cases  their  adoption  by  our 
Courts  can  rarely  be  desired.  Our  statutes  and  rules  of  Court, 
made  in  general  terms,  which  embrace  prisoners  as  well  as 
all  other  defendants,  concerning  the  time  and  mode  of  a  de- 
fendant'S  appearing,  and  of  a  plaintiflF's  declaring,  have  per- 
haps rendered  wholly  inapplicable  the  Statute  of  William  and 
Mary  concerning  declarations  against  prisoners,  and  in  a  great 
measure  superseded  the  practice  of  discharging  a  prisoner  for 
want  of  declaration  before  the  end  of  the  term  next  after  the 
term  to  which  the  writ  was  returnable.  The  defendant  with 
us  may  always  appear  by  attorney,  whether  he  has  given 
bail  or  no;  his  appearance  is  not  needed  to  authorize  a  de- 
claration :  if  he  has  appeared,  he  may,  under  the  Statute  2 
Charles  2,  and  our  Act  of  1791,  (7  Stat.  263,)  obtain,  by  pro- 
per caution,  his  judgment  of  non  pros.,  and  discharge  under 
that,  if  plaintiflF  have  not  declared  before  the  end  of  the  term 
succeeding  that  to  which  the  writ  is  returnable ;  unless  the 
plaintiff  should  have  obtained  further  time  to  declare,  which 
the  Court  in  England  does  not  generally  grant  against  a  pris- 
oner.— 2  Sell.  Pr.  29.  If  the  defendant  have  not  appeared,  or 
have  been  wanting  in  diligence,  a  supersedeas  may  however 
still  be  necessary  for  his  relief  from  unjust  detention  in  prison, 
without  a  declaration.  In  like  maimer,  our  usual  course  of 
proceeding  coutepiplates  such  supervisory  control  by  the  Court 
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over  the  cases  in  Court,  that  a  plaintiff  could  rarely  n^lect 
to  proceed  for  three  terms  against  a  defendant  who  had  ap- 
peared, without  good  excuse  or  danger  ofnon  pros:  but  still 
in  cases  of  poor  prisoners,  who  have  not  entered  appearance, 
and  in  extraordinary  cases  of  those  who  have  (and  these  are 
the  cases  where  oppression  is  most  to  be  feared,)  the  super- 
sedeas in  discharge  of  the  defendant,  for  want  of  prosecution, 
may  be  necessary. 

The  necessity  of  the  discharge  for  want  of  charging  in  exe- 
cution, is  most  apparent  here,  although  that  case  was  the  last 
which  received  the  attention  of  the  English  Courts. 

The  plaintiff  in  the  case  before  us  says  that  the  defendant 
should  not  be  discharged — because,  although  supersediable 
for  want  of  charging  in  execution,  he  was  regularly  charged 
in  execution  before  the  supersedeas  was  ordered. 

In  behalf  of  the  defendant,  it  is  said  that  the  capias  ad 
satisfaeiendumj  with  which  he  is  supposed  to  have  been 
charged,  was  too  late,  because  the  defendant  was  in  jail  in 
the  same  case  when  the  fi.fa.  was  lodged,  and  as  the  plain- 
tiff could  not  have  at  the  same  time  the  body  and  execution 
against  the  goods,  the  Ji.  fa.  was  void,  and  not  a  sufficient 
process  to  keep  alive  the  judgment,  so  as  to  authorize  the  su- 
ing out  of  a  ca.  sa.  The  ground  of  this  application,  on  part 
of  the  defendant,  is,  that  &e  plaintiff  did  not  take  the  body 
in  execution  in  time,  and  this  cannot  be  sustained  by  assum- 
ing that  he  had  the  body.  The  body  was  imprisoned,  but  it 
was  not  taken  in  execution.  "  It  is  no  objection  to  a  ft.  fa, 
that  the  defendant  is  in  custody  in  the  action,  if  he  has  not 
been  charged  in  execution." — Lush's  Pr.  500.  It  is  the  plain- 
tiff's right  to  choose  in  execution  between  the  body  and  goods, 
and  this  defendant,  by  neglect  to  give  bail,  cannot  take  away 
this  choice,  at  least  for  a  reasonable  time. 

The  plaintiff  further  objects  that  the  ca.  sa.  having  been 
lodged  six  years  after  the  entry  of  judgment,  and  there  hav- 
ing been  no  previous  ca.  sa.,  the  ca,.  sa.  was  not,  under  our 
Act  of  1827,  (6  Stat.  324,)  a  renewal  of  the  ft.  fa.;  that  only 
an  cdias  or  pluries  ft.  fa.  could  have  been  such  renewal,  and 
that  therefore  the  ca.  sa.  is  irregular,  and  the  body  of  the  de- 
fendant has  not  been  charged  in  execution.  The  Act  of  1827, 
however,  seems  to  have  been  plainly  intended  to  substitute 
other  periods  of  time  for  those  within  which  theretofore  tiie 
active  energy  and  the  renewability,  without  sci.  fa.  of  final 
process  had  been  limited — to  wit,  four  years,  and  until  the 
next  term  thereafter  for  the  time  prior  to  the  end  of  the  first 
tenn  after  the  teste,  and  seven  years  and  until  the  rule  term 
thereafter  for  a  year  and  a  day  after  the  end  of  the  first  term 
65 
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following  the  teste.  According  to  the  phrase  used  in  our 
cases  of  Primrose  v.  Becket,  3  McO.  41S,  and  Jackson  r.  May- 
rant,  3  McG.  360,  both  decided  in  1826,  a  ca.  so.  may  be  a  re- 
newal of  Biji.  fa.;  and  there  was  therefore  no  irregularity  in 
continuing  process  of  execution  within  the  seven  years,  by 
suing  out  a  ca.  sa.  after  the  return  of  the  fi.  fa. 

The  chief  question  then  remains,  which  has  divided  the 
Court.  Had  the  plaintiff  the  right,  after  the  defendant  was 
supersediable,  and  after  the  rule  to  show  cause  why  the  super-- 
sedeas  should  not  be  granted,  had  been  served,  to  deprive  the 
defendant  of  his  discharge,  by  lodging  a  ca.  sa.  7 

Lodging  a  ca.  sa.  with  the  Sheriff,  whose  prisoner  the  de^ 
fendant  is,  is,  under  our  practice,  a  sufficient  charging  in  exe- 
cution— the  only  mode  known  to  us.  It  is  the  mode  used 
in  England  whenever  the  prisoner  is  in  the  Fleet  or  the 
King's  Bench  prison,  (with  some  diversities  of  proceeding, 
according  as  he  is  confined  at  the  suit  of  the  plaintiff  or  other- 
wise,) a  committitur  is  obtained  from  the  Court  by  the  plain- 
tiff, and  lodged  for  detention  of  the  prisoner,  in  order  to  charge 
him  in  execution. 

It  is  certainly  true,  that  as  the  practice  is  now  in  Eng« 
land,  if  a  prisoner  be  not  charged  in  execution  within  two 
terms,  the  trial  term  inclusive,  a  committitur  will  not  be 
granted  afterwards — of  course  a  ca.  sa.,  where  the  defend- 
ant is  in  the  hands  of  a  Sheriff  and  not  in  the  prison  of  the 
Court,  ought  not  to  be  afterwards  issued  ;  and  so  it  is  laid 
down  by  Leigh  in  his  Modern  Practice,  page  661 ;  "  if  the 
plaintiff  lets  the  time  pass  by,  the  defendant  becomes  abso- 
lutely entitled  to  his  discharge  from  imprisonment  with  re-* 
spect  to  that  judgment  at  any  time  afterwards."  Reference 
is  made  to  Mult  and  Howell,  2  Dowl.  P.  C.  71,  and  Co/* 
burn  V.  Hall,  6  D.  P.  C.  634.  Without  being  able  to  find 
Dowland's  points  of  Practice  in  the  Practice  Court,  I  am 
persuaded  that  the  cases  depend  upon  late  Statutes  and  rules 
of  Court  in  England  not  at  all  obligatory  upon  us,  after 
the  great  changes  which  were  introduced  by  the  uniformity 
of  Process  Act,  2  W.  4,  c.  39.  At  Hil.  Term,  2  W.  4,  gen- 
eral  rules  wese  adopted  under  which  the  Marshal  of  the 
King's  prison  and  the  Warden  of  the  Fleet  were  required 
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to  give  notice  to  the  Marshal  or  Warden  of  any  proposal  of 
compronuse  or  other  special  matter  which  authorized  the 
detention  of  a  prisoner  otherwise  supersediable,  and  it  is 
ordered  that ''  all  prisoners  who  have  beeti  or  shall  be  in 
castody  of  the  Marshal  or  Warden,  for  the  space  of  one 
calendar  month  after  they  are  supersediable,  although  not 
superseded)  shall  be  forthwith  discharged  out  of  the  King's 
Bench  or  Fleet  prison  as  to  all  such  actions  in  which  they 
ha?e  been  or  shall  be  supersediable."  These  rules  made 
the  duty  of  discharging  after  the  month  imperative.  See 
Leigh's  Pr.^  654  ;  14  Pciersd.  Ahridgt.  763,  note.  Nei- 
ther of  these  rules  applied  to  the  case  of  a  prisoner  in 
the  custody  of  a  Sheriff)  but  to  their  influence,  I  doubt  not) 
are  to  be  ascribed  the  cases  above  cited  from  Dowland's  P» 
C,  and  the  only  modern  case  I  have  seen,  where  a  defend- 
ant actually  charged  in  execution  was  discharged  because 
he  was  not  charged  in  due  time,  is  the  case  of  Bone  «» 
Baker^  1  Adol.  and  EL,  860,  1834;  the  defendant  in  cns^^ 
tody  of  a  Sheriff,  after  surrender  was  charged  in  execution 
by  CO*  sa.  after  two  terms,  and  was  discharged.  There  is 
a  case  Webb  vs.  Dorwilly  Barnes  notes  400,  29  Geo.  2) 
1756,  where  the  plaintiff's  agent,  after  he  had  received  a 
Judge's  summons  for  a  supersediasj  in  the  time  allowed  to 
him  to  write  to  his  client,  declared,  proceeded  to  judgment 
and  charged  the  defendant  in  execution  by  ca.  sa. ;  the 
Court  holding  the  proceedings  subsequent  to  the  time  of 
defendant's  being  supersediable  and  having  applied  for  a 
snpersediaS)  to  be  irregular,  set  aside  the  judgment  and 
ca.  sa*^  and  discharged  the  defendant*  This  case  rests 
probably  upon  the  ground  that  the  plaintiff's  agent  had 
abused  the  indulgence  of  the  Court,  and  is  supposed  to  be 
irreconcileable  with  another  case^  Clayton  v.  Staffs  Barnes 
394,  11  Geo.  2,  1738,  in  which  the  Court  granted  at  the 
peril  of  the  plaintiff  a  committitur  for  a  defendant,  for 
whom  an  order  of  supersedias  had  been  made  out  at  the 
preceding  term,  which  was  lodged  with  the  Warden  and 
appearance  entered  ;  but  the  defendant  had  not  allowed  the 
supersidias  till  after  habeas  corpus  had  been  lodged.  This 
last  was  however  probably  a  case  where  supersedias  had 
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been  ordered  for  want  of  proceeding,  and  the  defend- 
ant,  who,  if  he  had  gone  at  large,  would  after  judgnieni 
have  been  subject  to  arrest  under  a  ca.sa.y  was  held  liable 
to  be  charged  in  execution  whilst  he  remained  in  prison  of 
bis  own  accord. 

The  case  of  Gibbes  v,  Tupigny  de  Mailff,  Barnes,  398, 
and  other  cases  cited  in  the  case  from  Term  Rep.,  and  the 
case  from   Burrow,  below  mentioned,   leave  however    no 
doubt,  that  at  one  time  the  maxim,  once  supersediable  always 
supersediabley  was  carried  to  such  lengths  in  the  Court  of 
Common  Pleas,  that  if  a  defendant  was  once  supersediable, 
his  subsequent  confinement  was  considered  unlawful,  and  no 
process  for  detention  of  him,  by  the  same  plaintiflf  or  another^^ 
was  held  to  be  regular.    The  gross  injustice  of  this,  in  the 
case  of  other  plaintiffs,  who  were  thus  prevented  from  pro- 
ceeding against  a  defendant  supersediable,  who  remained  in 
custody  either  as  against  a  person  at  large  or  against  a  pri- 
soner, was  exposed  and  corrected  in  the  case  of  Hubilins  v. 
Kenriek,  2  Burr.  1048,  in  1760.    Afterwards,  a  further  limita- 
tion of  the  maxim  gained  ground  in  all  of  the  Courts  at 
Westminster,  as  will  be  seen  in  the  case  of  Rose  v.  Christ- 
field,  1  Term  Rep.  591,  where  the  case  of  the  London  Assur- 
ance Co.  V.  Palmer  was  cited  by  counsel,  and  the  case  of 
Fay  V.  Percy,  in  C.  P.  1768,  was  cited  by  BuUer,  J.  who 
said  "  the  rule,  that  where  a  person  is  once  supersediable  he 
is  always  so,  must  be  understood  with  this  qualification,  that 
he  is  only  supersediable  as  long  as  he  remains  in  the  same 
custody,  and  under  tne  same  process.    For  the  moment  the 
nature  of  the  custody  is  changed,  the  rule  ceases.    Therefore 
if  the  prisoner  be  supersediable  for  any  irregularity,  as  for 
want  of  a  demand  of  plea,  he  cannot  take  advantage  of  that 
after  he  is  charged  in  execution,  supposing  he  has  any  op- 
portunity of  applying  on  that  ground  before  he  is  charged  in 
execution.    Here  the  defendant  had  ample  time."    The  de- 
livery of  a  declaration,  after  the  time  limited,  does  not  cure 
the  default  of  not  declaring  in  time ;  but  the  charging  in 
execution  cures  either  the  default  of  not  declaring  in  time^ 
or  of  not  charging  in  time,  if  opportunity  of  the  prisoner's 
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applying  for  such  default,  had  been  previously  allowed — ^for 
the  charging  in  execution  changes  the  process,  and  the  na- 
ture of  the  custody,  which  declaring  does  not.  The  charg- 
ing in  execution  involves  a  new  order  from  the  Court,  alters 
the  responsibility  of  the  gaoler,  and  affects  a  new  relation 
between  plaintiff  and  defendant,  and  between  either  of  them 
and  third  persons.  The  right  which  the  plaintiff,  thus  after 
judgment,  exercises  of  taking  his  debtor's  body  in  satisfaction, 
would  exist  notwithstanding  a  S7ipersedeas  for  want  of  de- 
claration, but  would  be  wholly  taken  away  by  a  supersedeas 
for  want  of  charging  in  execution.  Most  of  the  books  of 
practice,  to  which  we  usually  resort,  seem  to  consider  a 
defendant,  once  charged  in  execution,  as  no  longer  superse- 
diable  for  any  previous  default  of  the  plaintiff.  (See  2  Sell. 
Pra.  40  ;  2  rule  Pr.  121.  Serab.  contra,  1  Tidd.Pr.  328,  citing 
only  the  rule  of  Court,  George  1.)  This  we  hold  to  be  con- 
formable to  the  practice,  as  it  was  expounded,  when  adopted 
by  us.  It  is  reasonable,  for  if  the  defendant  have,  after  a 
short  time,  subsequent  to  judgment,  the  right  of  putting  the 
plaintiff  to  his  election,  whether  to  take  the  body  in  execu- 
tion, or  permit  it  to  be  discharged,  the  plaintiff  ought  not  to  be 
concluded  of  his  election,  so  long  as  the  defendant  delays  his 
application.  Furthermore,  the  right  of  plaintiff  to  have  the 
body  after  judgment,  is  undeniable,  notwithstanding  there 
may  have  been  a  suj>ersedeas  before  judgment,  and  although 
a  supersedeas,  after  judgment,  deprives  the  plaintiff  of  the 
right  of  arresting  the  defendant  again  in  that  action,  or  by 
mesne  process  in  debt  upon  that  judgment,  after  judgment  u\ 
a  second  action,  he  may  again  have  a  ca.  sa.  (Cowp.  72.) 
Why  should  this  circuity  be  resorted  to,  so  productive  of  un-. 
necessary  delay  and  vexatious  expence,  and  so  much  dis- 
countenanced by  our  statutes  of  1815,  (6  Stat.  6,)  and  1827, 
(6  Stat.  324,)  and  by  our  case  of  Lee  4*  Giles,  1  Bail,  449  ? 
In  New  York,  where,  by  statute,  the  discharge  of  a  defen- 
dant in  prison,  charged  in  execution  within  three  months 
after  judgment,  is  provided  for,  it  has  been  held  that  the  in- 
tent was  to  enable  the  defendant  to  put  the  plaintiff  to  his 
election  between  the  body  and  ^he  estate  of  the  debtor; 
and  that  a  ca.  sa.  lodged  by  the  plaintiff,  after  service  of  the 
notice,  to  show  cause,  would  deprive  the  defendant  of  his 
right  to  be  superseded.  Brontinffham!s  case,  Coleman's  ed. 
47 ;  Mintum  v.  Phelps,  3  John.  441. 

It   is  said,  that  the  right  of  defendant  to  be  superseded 
for  want  of  charging   in    execution,   is   illusory,  and  the 
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rule  of  the  Court  is  insulted,  if,  after  notice  of  the  defend- 
ant's application,  the  plaintiff  be  permitted  to  do  that  which 
shall  defeat  the  application.  But  if  the  defendant's  right 
is  only  to  be  charged  or  to  be  discharged,  he  has  obtained 
it  when  he  has  been  charged,  and  is  in  just  the  same  sitn- 
ation  he  would  haVe  been  in  if  he  had  been  charged  soon- 
er. On  the  other  hand,  if,  after  the  plaintiff  has  made  the 
election  required  of  him,  by  lodging  his  ca,  sa.  the  defend- 
ant be  superseded,  the  plaintiff  may  be  put  in  a  mnch 
worse  condition  than  that  he  was  in  ;  all  the  advantages 
which  the  continued  restraint  of  his  debtor's  person  might 
have  afforded,  will  be  taken  from  him  ;  his  fi.fa,  may  pos- 
sibly be  no  longer  issuable  or  renewable  without  sci.fa. ; 
and  it  may  happen,  (as  has  been  suggested  in  the  case  be« 
fore  us,)  that  the  defendant,  with  money  sufficient  to  pay 
the  debt,  which  aji,fa.  had  not  been  able  to  reach,  would 
leave  the  State  under  no  fear  of  arrest  by  ca.  sa.  in  the 
present  action,  or  by  mesne  process  founded  thereon,  and 
little  apprehension  from  process  of  execution  in  an  action 
of  debt  on  this  judgment. 

All  proper  indulgence  to  such  unfortunate  debtors  ns 
will  avail  themselves  of  it,  seems  to  be  given  by  the  prac- 
tice we  have  adopted  in  a  matter  to  which  attention  has 
not  heretofore  been  directed  in  this  State.  If  both  parties 
here  are  to  be  supposed  to  have  known  the  law,  the  miscar- 
riage of  the  defendant's  application  must  be  attributed  to' 
his  own  delay« 

It  therefore  appears  to  this  Court,  that  the  defendant, 
having  been  regularly  charged  in  execution,  notwithstand* 
ing  he  was  supersedeable,  is  no  longer  entitled  to  a  super- 
sedeas :  and  the  ^notion,  in  behalf  of  the  defendant,  is  dis- 
missed. 

Richardson,  J.  and  Fbost,  J.  concorred. 

Withers,  J.  absent. 

O'Neall,  J.  and  Evans,  J.  dissented,  on  the  ground 
that  the  defendant  was  clearly  entitled  to  the  supersedeas 
wneii  the  rule  was  taken  out.  The  lodgment  of  the  ca.  sa. 
after  the  rule  could  not  defeat  that  right. 

Motion  reused. 
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James  Moyers^  Assignee^  v.  Timothy  Center. 

When  a  soxrender  of  the  principal  by  hi*  bail,  is  made  to  the  Sheriff,  it  ii  neoessa- 
ry,  for  the  full  protection  of  the  plaintiff,  that  the  Sheriff  should  acknowledge 
the  surrender  in  writing. 

For  the  regulation  of  future  practice,  it  is  ordered  by  the  Court,  that  when  the 
surrender  of  the  principal,  by  his  bail,  is  made  to  the  Sheriff,  he  shall  acknowl- 
edge the  surrender  by  indorsement  on  the  bail  bond,  or  by  a  separate  instni- 
ment  of  writing,  in  which  shall  be  stated  the  case  or  casse  in  which  the  suireno 
der  has  been  made. 
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Before  Mi\  Justice  Withers,  at  Columbia,  March  Term, 

1848.  . 

This  action  was  brought  by  the  plaintiff,  as  assignee  of 
a  bail  bond  against  the  defendant  as  one  of  the  sureties  of 
Asa  Bell.  The  issue  presented  in  the  pleadings,  and  the 
only  question  contested  in  the  cause  was.  whether  the  de- 
fendant had  remlered  up  to  the  Sherifi  (Kennerly)  his 
principal,  Hell. 

The  first  ground  of  appeal  assumes  that  Sterling  Rives, 
who  was  also  one  of  the  sureties  of  Bell  on  the  Bail  Bond, 
was  an  incompetent  witness  for  the  defendant,  tiis  co-sure- 
ty, to  prove  the  alleged  surrender. 

He  was  admitted  as  a  witness  in  that  behalf,  but  nol 
until  a  full  release  was  executed  and  delivered  to  him  by 
Center,  the  defendant.  The  presiding  Judge  did  not  think 
it  altogether  clear,  that  he  might  not  have  been  competent 
without  a  release  ;  but  upon  receiving  that,  he  saw  no  snflS- 
cient  ground  to  exclude  him. 

The  second  position  taken  in  the  notice,  makes  it  neces- 
sary to  report  the  evidence,  in  relation  to  the  question  of  sur- 
render. 

Bell  was  arrested  on  the  2d  February,  1841,  which  was 
fhe  date  of  the  bail  bond,  and  the  writ  was  returnable  to  the 
March  term  of  the  said  year. 

Sterling  W,  Rives,  (examined  for  defendant)  said  Bell 
?vas  surrendered  to  the  Sheriff  on  the  first  day  of  the  Court, 
i>ext  succeeding  the  date  of  the  bail  bond.  I  and  Center 
carried  him  to  Sheriff  Kennerly,  and  surrendered  him  in  the 
office.  Center  made  the  surrender,  and  said  he  had  brought 
Mr.  Bell,  and  wished  to  give  him  up.  Kennerly  said  he  was 
released.  This  occurred  in  the  SherilPs  office.  I  think  Bell 
was  here  nearly  every  day  of  the  term  of  the  Court.  Sheriff 
did  not  put  him  in  jail.  Bell  was  present  at  the  time  of  surren- 
der. Uhink  it  was  in  the  forenoon  that  we  carried  Bell  to  the 
Sheriff.  Kennerly  was  at  the  desk,  I  thought  he  understood 
the  business.  I  don't  know  whether  he  went  after  the  Judge 
forthwith,    I,  Center,  and  Bell,  came  part  of  the  way  from 
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home  together — though  I  had,  myself,  no  arrangement  with 
Bell  about  the  surrender., 

Henry  Gradick  said :  I  was  in  company  with  Center  at 
the  Sheriff's  Office.  Bell  was  also.  We  met  Bell  where  he 
lived,  and  came  with  him  to  Columbia.  Center  [told  Ken- 
nerly  he  gave  up  Mr.  Bell.  Kennerly  said,  "well."  It  was 
the  first  day  of  Court  in  March.  When  we  went  into  the 
Sheriff's  Office,  Center,  Bell  and  I  were  present  certainly. 
Center  requested  me  to  go  with  hini  on  the  occasion.  I  don't 
know  in  what  case  he  was  surrendered.  It  was  on  a  bail 
bond,  and,  I  think,  after  Court  was  called. 

Testimony  of  Plaintiff  in  reply: 

Mr.  Bradley  ;  I  was  deputy  of  Kennerly  for  the  three 
last  years  of  his  term;  was  with  him  in  that  character  be- 
fore 1841,  and  did  the  most  imporiaiii  part  of  the  business. 
Kennerly  did  little  himself.  On  the  1st  day  of  Court,  in 
March,  1841,  I  was  in  the  Sheriff's  office  and  the  Court 
House — don't  remember  to  have  seen  Asa  Bell,  Center,  or 
Rives ;  and  have  no  knowledge  of  any  such  surrender  as  is 
mentioned  during  that  week :  nothing  was  ever  said  to  me 
about  it  then.  Since  Center  has  been  sued,  he  asked  me  if 
I  was  present,  or  knew  anything  of  Bdll's  having  been  sur- 
rendered. At  the  time  referred  to  (March,  1841,)  Bell  was 
bound  in  more  than  one  case — two  I  remember.  (The  wit- 
ness then  mentioned  two  cases  of  Moyer's,  the  present  Plain- 
tiff, and  one  of  P.  Flynn's,  against  him.)  The  surrender 
could  not  well  have  been  made  without  my  knowledge,  as  it 
was  my  business  to  take  new  bond,  or  lock  up  the  prisoner. 

jRobert  Miller :  (This  witness  was  one  of  Kennerly 's  sure- 
ties on  his  official  bond,  and  was  objected  to  as  incompetent 
to  testify  in  this  case,  by  the  defendant ;  the  presiding  Judge 
overruled  the  objection,  and  he  said)  I  was  in  the  office  when 
Center  and  Rives,  and  two  of  the  Bells,  came,  just  before  the 
Sheriffs  office.  Kennerly  was  in  the  act  of  starting  for  the 
Judge,  and  had  no  conversation  with  the  parties  at  that  time, 
except  to  say  he  could  not  attend  to  any  business  then. — 
There  were  many  persons  about  the  office  at  the  lime,  and 
much  noise.  I  was  a  sort  of  deputy,  and  much  about  the 
56 
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office  that  day.  No  surrender  of  Asa  Bell  was  made  to  my 
knowledge.  I  was  there  from  that  time  till  12,  and  no  sur- 
render was  made  durine  the  intermediate  time.  When  Ken- 
nerly  went  after  the  Judge,  I  went  into  the  office,  and  was 
generally  there  till  12  o'clock.  I  might  have  gone  into  the 
Court  Room.  I  can't  say  whether  any  of  the  parties  before 
mentioned  were  actually  in  the  office  when  Kennerly  went 
out,  but  all  were  not  in.  Two  of  the  Bells  were  in  the  crowd. 
I  saw  Asa  Bell  about  several  days.  Bradley  was  in  the  of- 
fice, and  Palmer  was  engaged  in,  writing  for  the  Sheriff  at 
that  time.  I  don't  remember  that  Kennerly  was  in  the  office 
from  the  time  he  went  for  the  Judge  till  the  Court  adjourned. 
He  generally  staid  in  the  Court  Room.  I  have  heard  (the 
time  was  not  fixed)  in  a  conversation,  Center  being  present, 
that  Bell  had  been  brought  down  to  be  surrendered,  but  had 
not  been.  Bradley  always  looked  after  the  business  of  sur- 
render. 

Mr.  Palmer:  About  the  3d  Monday  in  March,  1841,  I 
might  have  been  employed  in  writing  for  Sheriff  Kennerly  ; 
had  been  so  employed  from  the  beginning  of  that  year  from 
time  to  time.  No  surrender  of  Bell  was  made  within  my 
knowledge. 

The  jury  were  told  that  certain  formalities  required  in 
England  to  enable  bail  to  surrender  their  principal,  as  a 
Judge's  order,  were  rendered  unnecessary  by  the  Act  of  1809. 
The  transactions  should  have  been  in  good  faith,  and  accom- 
panied by  circumstances,  such  as  would  render  the  object 
mtelligible  to  the  Sheriff.  Bell's  body  should  have  been 
placed  in  the  Sheriff's  power,  at  a  place  where  he  could  have 
secured  his  custody.  The  surrender  should  have  been  so 
far  distinct  and  unequivocal,  that  the  Sheriff  could  have  law- 
fully detained  the  prisoner,  and  at  the  same  time  become 
subject  to  a  liability  to  produce  his  body  when  demanded 
properly.  It  ought  to  appear  that  the  Sheriff  accepted  the 
defendant.  Bell ;  that  is,  acknowledged  the  prisoner  in  his 
custody.  The  matter  ought  to  be  made  clear,  by  the  party 
alleging  the  surrender — though  the  Sheriff  might  dispense 
with  what  he  might  require,  and  therefore  he  might  receive 
the  prisoner,  if  he  would,  and  actually  did  in  the  street  or 
elsewhere.  The  cases  of  Boomar  vs.  Poole,  2  Spear,  119, 
and  Glover  vs.  Gomilliony  2  Rich.  554,  were  read  to  the  jury 
by  the  plaintiff's  counsel. 

The  jury  returned  a  verdict  for  defendant. 

The  plaintiff  moved  the  Court  of  Appeals  for  a  new  trial, 
upon  the  following  grounds : 

1.  Because  the  co-obligor,  Rives,  was  not  a  competent 
witness.  • 
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2.  Because  the  evidence  having  proved  that  there  had 
been  no  surrender  of  the  principal,  Bell,  by  his  bail,  the  ver- 
dict of  the  jury  was  not  only  against  the  decided  weight  of 
the  evidence  in  that  particular,  but  without  any  sufficient 
and  legal  evidence,  and  therefore  contrary  to  the  law  in 
relation  thereto. 

Grego,  for  the  motion. 

W.  P.  De  Saussure,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court, 
Without  the  security  furnished  by  bail  process  for  the 
personal  appearance  of  the  defendant' to  abide  by  and  per- 
form the  judgment  of  the  Court,  a  suit  at  law  would  be, 
in  very  many  cases,  an  idle  and  impotent  proceeding.  By 
the  practice  in  Westminster,  which  obtained  in  our  Courts, 
prior  to  the  Act  of  1809,  this  security  was  very  strictly 
enforced.  After  arrest,  the  Sheriff  was  bound  to  produce 
the  body  of  the  defendant  at  the  return  of  the  writ,  to  an- 
swer to  the  plaintiff.  'Though  the  Sheriff  was  required  to 
admit  the  defendant  to  bail,  the  bail  bond  served  only  for 
his  own  indemnity.  If  the  defendant  were  not  produced 
at  the  return  of  the  writ,  the  plaintiff  had  his  option,  either 
to  take  an  assignment  of  the  bond  to  the  Sheriff  and  pro- 
ceed upon  that ;  or  to  enforce,  by  a  rule  against  the  Sheriff, 
the  production  of  the  hody.  When  the  defemdant  was 
produced,  he  was  committed  to  prison  if  he  did  not  give 
bail  to  the  action.  This  was  done  by  the  defendant  and 
his  sureties  entering  into  a  recognizance  of  bail  before  one 
of  the  Judges.  Exceptions  to  the  bail  were  heard  by  the 
Judge.  The  bail  could  not  surrender  their  principal  with- 
out a  Judge's  order ;  on  whose  miitimus  the  defendant 
was  carried  to  prison.  If  the  defendant  escaped  before  Iw 
was  delivered  in  prison,  the  bail  were  liable ;  nor  was  the 
bail  effectually  discharged  until  an  exonereiur  was  entered 
on  the  bail  piece. — Sel.  Prac.  160. 

By  the  Act  of  1809,  which,  in  effect,  converted  bail  to 
the  Sheriff  into  bail  to  the  action,  and  declared  a  Judge's 
order  for  the  surrender  of  the  principal  unnecessary,  the 
agency  of  the  Judge  was  devolved  on  the  Sheriff,  who 
takes  the  bail  bond,  and  to  whom  the  surrender  of  theprin- 
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cipal  is  made  by  the  bail.     This  change  lessened  the  secu- 
rity of  the  plaintiff  for  the  person  of  defendant,  by  dispen- 
sing with  notice  to   his  attorney  of  the  taking  of  bail  and 
surrender  of  the  principal,  and  by  the  disuse  of  the  formal 
proceedings  by  which  those  acts  were  before  guarded.  The 
loose  practice  which  has  since  prevailed  in  the  surrender 
of  bail,  it  was  designed   to  correct  by  the  recent  cases  of 
Bomar  v.  Poole^  2  Spear.  119,  and    Glover  v.  Gamillion, 
2  Rich.  654.     In  the  latter   case,   it  is  prescribed,   ''  that 
every  render   should  be  an  actual  and   honest  delivery    of 
the  body  to  the  custody  of  the  Sheriff;  such  as   clearly  to 
make  the  Sheriff  liable  for  a  subsequent  escape.     It  will 
not  suffice  for  the  bail  to  offer  the  principal  to  the  Sheriff 
in  the  street,  in  his  office,  or  other  place,  where  there  may 
be  a  chance  of  escape  ;  unless  the   Sheriff,  there,  after  full 
notice,  expressly   accept  the  body.     The  Sheriff  has  the 
right  to  take  time  for  all  necessary  inquiries,  and  (after  as- 
certaining  the  right  of  the  bail  to  render  and  his  right  to 
receive,)  to  require  that  the  body  be  delivered  in  jail,  with 
exact  notice  of  the  case  in  which  it  is  rendered.  The  bail, 
on  their  part,  have  a  right  to  require  the  means  of  distinct- 
ly proving  what  has  been  done  ;  of  which  none  can   be  so 
apt  as  a  receipt  from  the  Sheriff,  containing  all    necessary 
particulars."     These   requirements,  it  will   be  noticed,  re- 
spect only  the  Sheriff  and  the  bail,  and  specify  the  evidence 
eacK  may  demand  of  the  other  for  his  security,   leaving  it 
optional  with  each  to  demand  it  or  not.     The  protection  of 
the  plaintiff  is  over-looked.     It  may  happen,  through  the 
carelessness  or  ignorance  of  the  Sheriff  and  the  bail,  that 
they  neglect  to  verify  the  act  of  surrender  by  such  evidence 
as,  while  it  serves  to  protect  each  of  them,  may  also  afford 
to  the  plaintiff  a  certain  remedy  against  either  of  the  parties, 
who  may  be  delinquent,  for  his  damages  in  case  of  an 
escape.     This  risk,  the  plaintiff  must  always  incur  so  long 
as  written  evidence  of  a  surrender  is  not  required.     It  may 
happen,  as  in  this  case,  that  the  testimony  of  witnesses  to 
the  surrender  may  be  so  nearly  balanced,  that  it  may  sup- 
port a  verdict,  either  affirming  or  negativing  the  fact;  and. 
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on  the  same  proof,  the  plaintiff  fail  to  recover,  successively, 
a£[ainst  the  bail  and  the  Sheriff.  But  even  if  the  evidence 
of  a  surrender  by  witnesses,  in  an  action  against  the  bail, 
be  indisputable,  the  plaintiff  may,  by  their  death  or  removal, 
before  the  trial  of  an  action  against  the  Sheriff,  be  defeated 
of  his  remedy  for  an  escape.  Such  results,  proceeding 
from  defective  evidence  of  an  act,  done  in  the  course  of 
judicial  process,  would  be  a  just  subject  of  complaint  and 
of  reflection  against  the  administration  of  the  law. 

By  the  Act  of  1809,  it  was  designed  to  dispense  with  such 
proceedings  only  as  were  considered  dilatory  and  expen- 
sive. There  is  nothing  to  warrant  the  Court  in  dispensing 
with  such  evidence  of  a  surrender  as  was  required  before 
the  Act,  and  may  be  proper,  and  convenient,  and  consistent 
with  the  provisions  of  the  Act.  The  written  endorsement 
by  the  Sheriff  on  the  bond  of  the  surrender,  for  all  purpo- 
ses of  evidence,  is  equal  to  an  exoneretur.  Such  an  en- 
dorsement is  neither  dilatory  nor  expensive,  nor  difficult. 
It  would  preserve  the  evidence  of  the  fact  for  the  security 
of  the  plaintiff,  as  well  as  of  the  bail  and  Sheriff,  and  af- 
fords, in  case  of  a  surrender,  the  same  degree  of  evidence 
whioii  is  required  of  all  other  proceedings  on  judicial  pro- 
cess. The  defendant  is  discharged  from  the  custody  of  the 
Sheriff,'on  the  undertaking  of  his  bail  that  he  shall  render 
himself  in  execution,  or  that  they  will  satisfy  the  judgment. 
It  is  a  mild  condition  of  the  discharge  of  their  liability  to 
the  plaintiff,  that  the  surrender  of  the  defendant  should  be 
certified  in  writing.  It  would  be  more  consistent  with  the 
certainty  and  permanence  of  the  evidence  of  acts,  done  in 
the  course  of  judicial  proceeding,  that  the  surrender  should 
be  endorsed  on  the  bond,  where  it  would  be  preserved  and 
always  accessible  among  the  records  of  the  Court,  but  it 
is  not  deemed  expedient  to  require  more  than  that  it  should 
be  evidence  by  writing,  for  the  regulation  of  future  prac- 
tice. 

It  is  ordered  that  when  the  surrender  of  the  principal, 
by  his  bail,  is  made  to  the  Sheriff,  he  shall  acknowledge  the 
surrender  by  endorsement  on  the  bail  bond,  or  by  a  sepa- 
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rate  instrument  of  writing,  in  which  shall  be  stated  thecasd 
or  cases  in  which  the  surrender  has  been  made. 

This  case  shows  how  precarious  must  be  the  plaintiflf'd 
remedy  against  bail  for  an  escape,  when  it  depends  on  the 
testimony  of  witnesses.  The  jury  were  instructed  respect- 
ing tlie  law  in  conformity  with  the  decision  in  Glover  rv 
Gomillion.  Though  the  verdict  is  for  the  defendant,  the 
evidence  does  not  satisfy  the  rules  prescribed,  it  does  not 
show  an  actual  and  honest  delivery  of  Bell  into  the  custo- 
dy of  the  Sheriff,  so  as  clearly  to  make  the  Sheriff  liable 
for  a  subsequent  escape.  By  two  witnesses,  on  the  part  o( 
the  defendant,  it  was  stated  that  the  defendant,  in  the  crowd 
and  confusion  in  and  about  the  Sheriff's  office,  at  the  hour 
of  opening  the  Court,  on  the  first  day  of  the  term,  went 
with  Bell  into  the  office,  and  told  the  Sheriff,  who  was  stand- 
ing at  his  desk,  that  he  had  brought  Bell  and  wished  to 
give  him  up.  According  to  one  witness,  the  Sheriff  repli- 
ed **well;"  and  according  to  the  other,  "yon  are  released." 
One  of  the  witnesses  thought  the  Sheriff  understood  the 
business.  He  also  said  Bell  was  surrendered  on  a  bail  bond, 
but  did  not  know  the  case.  Bell  was  at  Court,  every  day 
of  the  term,  but  the  Sheriff  did  not  tike  him.  The  render 
of  Bell  in  the  Sheriff's  office  was  insufficient,  unless  the 
Sheriff  expressly  accepted  the  render,  of  which  his  replies 
and  conducr  leave  great  doubt.  The  intention  of  the  de- 
fendant to  render  Bell,  in  discharge  of  the  bail,  was  not 
proved  to  have  been  stated  to  the  Sheriff,  further  than  de- 
fendant said  he  wished  to  give  him  up ;  nor  was  the  case 
named  in  which  the  surrender  was  made ;  and  so  the  pur- 
pose of  the  defendant  could  have  been  known  to  the  Sher- 
iff, only  on  the  assumption  that  he  recollected  two  bail 
bonds  oi  the  parties  which  he  had  in  his  office.  On  the 
part  of  the  plaintiff,  the  Sheriff's  deputy  and  clerk  deny 
all  knowledge  or  information  of  any  surrender,  and  they 
show  many  circumstances  to  confirm  their  belief  that  no 
surrender  was  in  fact  made.  The  proof  falls  short  of  the 
important  requirement  that  it  shpuld  be  such  as  clearly  to 
make  the  Sheriff  liable  for  an  escape.    .  Indeed  it  may  safe^ 
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ly  be  affirmed  that  the  evidence  would  equally  support  a 
verdict  in  favor  of  the  Sheriff,  if  the  action  were  against 
him  for  an  escape. 

The  motion  is  granted. 

O'Neall,  J.  Evans,  J.  and  Withers,  J.  concurred. 

Motion  granted. 


Patrick  Sanders  v.  Francis  Rollinson. 

Where,  to  sustain  an  action  of  slander,  the  proof  sought  to  be  made  was,  that 
the  slander  was  uttered  and  published  by  an  affidavit,  made  by  the  defendant 
before  a  Magistrate,  imputiug  to  the  plaintiff  the  ofTcnce  of  hog  stealing,  and 
the  only  evidence  of  the  existence  of  the  affidavit,  was  an  imperfect  memoran* 
dum  of  it  in  the  hand  writing  of  the  Magistrate,  who  was  alive  and  out  of 
ihe  State,  and  there  was^no  sufficient  proof  of  its  being,  in  whole  or  in  part, 
a  copy — even  if  the  original  affidavit  was  presumed — the  Court  sustained 
the  decision  of  the  Circuit  Judge,  granting  a  non-suit 

The  action  of  slander  does  not  lie  for  a  criminal  charge  made  by  an  affidavit  be- 
fore a  Magistrate ;  an  action  on  the  case  for  malicious  prosecution,  malicious 
arrest,  or  for  maliciously  suing  out  a  search  warrant,  as  the  case  may  be,  is 
the  only  remedy  to  which  the  plaintiff  can  resort  for  redress  of  the  civil  injury 
which  he  may  have  sustained. 

Before  Mr.  Justice  Withers,  at  Kershaw — Spring  Term. 

1848. 

The  action  was  for  slander ;  the  proof  sought  to  be 
made  was,  that  the*  slander  was  uttered  and  published  by 
an  affidavit  made  by  the  defendant  before  one  William 
Ward,  a  Magistrate,  imputing  to  the  plaintiff  the  offence 
of  hog  stealing.  The  original  affidavit  was  not  produced. 
The  plaintiff  endeavored  to  account  for  its  existence  and 
loss,  in  order  to  let  in  a  memorandum,  in  the  Magistrate's 
hand  writing,  (the  Magistrate  being  alive  and  out  of  the 
State,)  in  the  words  following  :  "  Copy — That  about  the 
first  of  December,  A.  D.,  1845,  he  lost  a  certain  chattel, 
viz;  one  hog,  of  the  value  of  two  or  three  dollars,  and 
hath  cause  to  suspect,  and  doth  suspect,  that  Patrick  Sand- 
ers and  Wm.  Sanders  feloniously  did  steal,  take  and  carry 
away  the  same.     [Signed]  Francis  Rollinson, 

To  establish  the  existence  and  loss  of  the  original  affida* 
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vit,  of  which  it  was  alleged  the  above  memorandum,  so  far 
as  it  goes,  was  a  copy,  and  in  order  to  get  in  evidence  the 
memorandum,  the  plaintiff  adduced  the  book  of  Wm.  Ward, 
which  he  was  required  to  keep  as  a  Magistrate,  which  was 
on  file  in  the  Clerk's  Office.  It  contained  the  entries  speci- 
fied in  the  first  ground  of  appeal.  It  contained  also  the  fol- 
lowing entry:  "Richard  Sanders  vs,  Francis  Rollinson,  for 
marking  hog :  Prosecutor,  Richard  Sanders ;  Bond  to  prose- 
cute, Daniel  Beauford,  security,  April  Term,  1846.  Prose- 
cuted gave  bail — bond  $500;  John  Ricks,  security.  Parties 
were  present ;  plaintiff  made  oath  defendant  had  marked  his 
hog;  defendant  did  not  attempt  to  disprove  it.  Constable, 
Peter  Beauford." 

To  the  same  point  the  Deputy  Clerk  was  examined :  said 
he  had  searched  the  office  of  the  Clerk,  and  could  find  no 
original  of  the  above  memorandum — that  he  once  saw  an 
original  affidavit  by  Rollinson,  but  it  was  against  Richard 
and  Patrick  Sanders,  and  not  against  Williara.  That  he  re- 
membered papers  filed  by  Ward,  charging,  at  the  instance  of 
Rollinson,  Richard  and  Patrick  Sanders,  separately,  with  hog 
stealing,  and  he  made  out  Ward's  account  for  the  Legislature. 
A  bill  was  made  out  against  Richard  Sanders,  and  ignored. 
Richard  confessed  to  marking  the  hog. 

Peter  Beauford  was  called  for  ilie  plaintiff.  The  me- 
morandnm,  above  quoted,  had  heeii  put  into  the  hand  of 
the  witness,  but  he  evidently  did  not  read  it.  He  said  he 
arrested  Patrick  Sanders  on  a  warrant,  and  upon  the  coun- 
sel for  plaintiff  enquiring  whetlier  the  warrant  was  upon 
an  affidavit,  of  which  the  memorandum  was  a  copy,  he 
answered  affirmatively;  but  he  afterwards  said  there  was 
no  affidavit  against  William  Sanders.  (It  will  be  observed 
that  the  paper  offered  included  William  as  well  as  Pat- 
rick.) He  said  he  did  not  read  the  affidavit,  made  by 
Rollinson,  nor  hear  it  read.  On  the  occasion  of  making 
the  affidavit  Rollinson  did  not  say  that  plaintiff  had  stole 
a  hog.  Some  week  or  so  after,  he  said  he  sued  plaintiff 
to  keep  him  from  being  a  witness  ;  and  said  it  before  he  - 
sued  him.  He  heard  defendant  say  he  could  prove  that 
Patrick  held  the  hog  till  Richard  altered  the  mark. 
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This  was  the  whole  evidence  to  show  that  defendant  had 
nade  an  affidavit,  charging  ho^  stealing  upon  the  plaintiff; 
that  it  was  gainst  Patrick  and  Wiiliam  Sanders,  and  that 
the  memorandum  prodiicid,  was  a  copy,  to  be  admitted 
upon  loss  of  the  original. 

It  should  be  added,  however,  that  plaintiff  produced  a  bill 
against  Richard  Sanders,  charging  him  with  hog  stealing ; 
but  the  presiding  Judge  held  this  irrelevant,  having  no  con- 
nection with  the  like  charge  against  Patrick,  the  plaintiff. 
He  says :  "The  matter  occurred  to  me  thus :  Ward  was  alive, 
and  could  have  been  examined — at  best,  the  memorandum 
was  but  his  declaration ;  it  did  not  present  on  its  face  that 
it  was  intended  to  be  the  copy  of  an  affidavit;  for  it  did  not 
exhibit  either  the  usual  commencement,  the  jurat,  or  the  cer- 
tificate of  the  Magistrate.  The  Deputy  Clerk  thought  there 
never  was  returned  such  an  affidavit  as  was  indicated  in  the 
memorandum  produced*  If  the  entry  in  the  book  of  Ward 
would  carry  the  presumption  that  he  had  required  an  affida- 
vit from  Rollinson,  how  did  it  appear  that  the  paper  presented 
was,  even  so  far  as  it  went,  a  true  copy  of  it  ?  Beauford,  the 
constable,  threw  no  light  on  the  matter — for  though  he  as- 
sented to  an  interrogatory  by  counsel,  in  the  first  place,  he 
showed  afterwards  he  did  not  understand  its  purport,  and 
when  his  attention  was  called  to  the  point,  on  cross-examin- 
ation, he  expressly  denied  that  there  was  any  affidavit  against 
William  Sanders. 

^I  saw,  therefore,  no  evidence  of  the  existence  of  the  affida- 
vit in  question,  and  of  course,  none  of  its  loss.  But  if  all 
that  be  presumed,  I  could  see  none  before  us  to  show  that 
we  had  before  us  a  copy  of  it  in  whole  or  in  part. 

^*  The  plaintiff  offering  no  other  testimony  of  the  uttering 
and  publishing  the  words  by  defendant,  the  motion  for  non- 
suit was  granted." 

The  plaintiff  moved  to  set  aside  the  non-suit,  upon  the  fol- 
lowing grounds : 

1.  Because  these  entries  endorsed  on  the  Magistrate's  docket, 
viz:  "The  State  vs,  Richard  Sanders,  for  hog  stealing;  prose- 
cutor, Francis  Rollinson — wcarrant  issued  dOth  of  December , 
67 
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1845 ;  bond  to  prosecute,  William  Smith,  security ;  prosecutor 
failed  to  find  bail ;  committed  to  jail ;  commitment  issued  3d 
of  January,  1846 ;.  confessed  of  having  altered  the  mark  of 
said  hog ;  constable,  Peter  Beauford.  The  State  vs.  Patrick 
Sanders  and  William  Sanders,  for  hog  stealing  :  prosecutor, 
Francis  Rollinson;  warrant  issued  lith  of  March,  1846; 
bond  to  prosecute :  Dennis  Freeman,  security ;  five  hundred 
dollars ;  prosecutor  failed  to  appear,  and  his  witness  knew 
nothing  of  the  charge;  dismissed  the  case;  Peter  Beauford, 
constable."  The  record  in  the  case  of  the  State  vs.  Richard 
Sanders ;  the  evidence  of  the  Clerk  of  the  Court  that  he  had 
searched  for  and  could  not  find  the  original  affidavit  among 
the  papers  lodged  in  his  office  by  Ward,  the  Magiistrate,  who 
had  removed  from  the  State ;  together  with  evidence  of  Beau- 
ford,  (not  objected  to)  that  the  paper  oflFered  in  evidence  was 
in  the  hand-writing  of  the  said  Magistrate,  and  that  it  was  a 
copy  of  the  said  affidavit  which  was  on  the  warrant  with 
which  he  arrested  the  plaintiff,  was  sufficient  proof  to  make 
the  said  copy  evidence  in  the  cause. 

2.  Because,  whether  the  existence  and  loss  of  the  original 
affidavit,  and  the  copy  oflFered  in  evidence,  were  proved,  was 
a  question  for  the  jury ;  and  it  is  respectfully  submitted  that 
the  copy,  with  the  evidence  above  stated,  should  have  been 
submitted  to  the  jury. 

3.  Because  it  is  certain,  from  the  evidence  detailed  in  the 
first  ground,  that  the  witness  was  mistaken  in  stating,  on  his 
cross-examination,  that  the  affidavit  was  against  Patrick  San- 
ders and  Richard  Sanders ;  and  it  is  respectfully  submitted 
the  cross-examination  was  irregular  and  illegal,  and  could  not 
destroy  the  whole  force  of  the  said  evidence ;  and  therefore 
his  Honor  erred  in  not  submitting  the  whole  case  to  the  jury.   ' 

4.  Because  his  Honor  ruled  that  the  record  in  the  case  of 
the  State  vs.  Richard  Sanders  was  inadmissible  as  evidence 
in  the  cause. 

Smart,  for  the  motion. 
W.  F.  De  Saussure,  contra. 
Withers,  J.  delivered  the  opinion  of  the  Court. 
It  appears  to  this  Court  quite    manifest,  as  it  did  to  the 
Judge  on  the  Circuit,  that  if  an  original  affidavit  be  pre- 
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sumed  to  have  been  made  by  defendant  against  Patrick  and 
William  Saunders,  chars^in^  upon  them  hog-stealing,  still 
there  was  no  evidence  to  show  that  the  paper  productf  was 
a  copy  of  it,  in  whole  or  in  part.  The  sole  circumstance 
to  show  that  the  memorandum  referred  to  is  a  copy  of  any 
affidavit,  is  the  fact  that  it  is  in  the  hand-writing  of  Ward, 
the  Magistrate  before  whom  the  original  proceedings  on  a 
charge  of  hog-stealing  were  instituted.  Suppose  a  witness 
were  introduced  to  state  that  Ward  said  the  paper  offered 
was  a  copy — would  he  be  heard?  Surely  not.  Now  the 
evidence  offered  is  of  less  force,  for  though  the  paper  offer- 
ed in  evidence  is  in  Ward's  hand-writing,  we  do  not  know 
even  what  he  represents  in  relation  to  it ;  of  what  it  is  a 
copy ;  whether  it  was  ever  sworn  to,  <fcc. 

The  rules  of  evidence  referred  to  at  page  486  of  the  2d 
vol.  of  Cowan  and  Hill's  notes  to  Philip's  Evidence,  aim 
only  to  elucidate  the  general  doctrine,  well  settled,  that  a 
public  officer  is  presumed,  prima  facie^  to  have  done,  as  to 
preliminary  matters  especially,  what  the  law  required. — 
This  can  help  the  plaintiff  only  thus  far,  to  wit :  that  a  war- 
rant issued  by  Ward  against  Patrick  and  William  Saun- 
ders shall  be  presumed  to  been  founded  upon  a  proper  affi- 
davit by  the  prosecutor.  But  how  shall  this  advance  the 
inquiry  whether  the  paper  produced  was  a  copy  of  it/ 

If,  however,  the  plaintiff  could  escape  this  difficulty,  and 
had  even  been  able  to  produce  the  original  affidavit,  he 
would  have  encountered  a  non-suit  upon  a  ground  not  to 
be  shunned,  according  to  the  case  ot  Vaiisse  r.  Lee,  1  Hill, 
197.  In  that  case,  Vausse  had  charged  upon  Lee,  by  af- 
fidavit before  a  Magistrate,  the  felony  of  stealing  negroes; 
and  the  following  language  is  held  by  the  Court  of  Ap- 
peals: ''  It  is  necessary  to  preserve  the  distinct  boundaries 
between  actions.  The  action  for  slander  is  a  species  of 
action  on  the  case,  differing  in  form,  rules  of  evidence  and 
pleading,  from  the  action  on  the  case  for  malicious  prose- 
cution, malicious  arrest,  or  maliciously  sueing  out  a  search 
warrant.  The  latter  is  the  only  remedy  to  which  the  plain- 
tiff could   have   resorted  for  a  redress  of  the  civil   injury 
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which  he  ^lieges  he  has  sustained."     The  non-suit,  grant- 
ed  on  the   circuit  in  that  case,  was  accordingly  sustained. 
Thfe  like  result  must  attend  the  case  now  before  us,  and 
the  motion,  therefore,  is  refused. 

Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Frost,  J. 
concurred. 

Motion  refused. 


Andrew  Wallace^  administrator  of  C  C  Patrick^  v.  John 

J,  Craps. 

Where  the  charges,  in  a  suggestion  of  fraud  against  an  applicant  for  the  benefit 
of  the  Prison  Bounds  Act,  were  not  sufficiently  specific,  and  the  evidence  ad- 
duced in  support  of  them  was  not  sufficient  to  sustain  the  yerdictof  the  jury; 
th3  Ccurt  orderdd  a  new  trial,  without  prejudice,  with  ieaye  to  the  plaintiff  to 
more  to  amend  before  the  Commissioner  of  special  bail. 

On  appeal  from  the  verdict  of  a  jury  summoned  by  the 
Commissioner  of  Special  Bail,  for  Lexington  District^ 
March,  1848. 

REPORT  OF  THE  COMMISSIONER  OF  SPECIAL  BAIL. 

State  op  Sottth  Carolina,  ) 
LadngUm  District.         \ 

Be  it  remembered,  That  on  the  seventh  day  of  Decem- 
ber, in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  forty-seven,  the  defendant,  John  J.  Craps,  filed  a  peti- 
tion, with  a  schedule  of  his  estate,  sworn  to,  (the  contents 
of  which  was  his  wearing  apparel,)  in  the  Clerk's  office 
for  said  district,  petitioning  for  the  benefit  of  the  prison 
bounds  Act,  at  a  suit  of  capiat  ad  satisfaciendum,  in  favor 
of  Andrew  Wallace,  Adm'r.  of  C.  C.  Patrick.  I,  John 
Fox,  as  clerk  of  the  Court  of  Common  Pleas  for  the  dis- 
trict aforesaid,  published  a  rule,  notifying  and  ordering:  the 
said  plaintiflf  to  appear  before  tne  on  Monday,  the  twentieth 
day  of  the  same  month,  to  show  cause  why  the  said  defend- 
ant, John  J.  Craps,  should  not  be  entitled  to  the  benefit  of 
the  said  Act.  Accordingly  on  the  twentieth  day  of  Decem- 
ber,  the  day  appointed,  the  said  John  J.  Craps,  with  his 
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Atty's.  L.  Boozer  and  H.  A.  Meetze,  and  the  plaintiff,  with 
bis  Ally.  William  Wallace,  appeared.  The  defendant's 
Attorneys  moved  for  his  discharge,  when  the  plaintiff's 
Attorney  objected  to  his  discharge,  and  filed  a  suggestion 
containing  the  following  grounds,  viz:  1st.  Because  the 
said  John  J.  Craps  fraudulently  conveyed  and  sold  within 
less  than  three  months  from  the  time  of  his  arrest,  a  cer- 
tain tract  of  land,  for  the  purpose  of  defrauding  his  credi-  » 
tors,  for  which  land  he  received  three  hundred  dollars,  and 
no  mention  thereof  has  been  made  in  his  schedule.  2nd. 
Because  the  said  schedule  is  false  and  fraudulent ;  not  men- 
tioning the  last  crop  he  has  made,  and  which  he  still  has. 
3rd.  Because  the  said  schedule  is  false  and  fraudulent,  in- 
asmuch as  it  does  not  mention  a  certain  wagon  and  horses, 
which  said  John  J.  Craps  has  in  his  possession.  4th.  Be- 
cause the  said  John  J.  Craps  falsely  and  fraudulently  omitted 
to  insert  in  his  schedule,  divers  other  property  belonging 
to  him,  the  said  John  J.  Craps. 

The  parties  then  agreed  to  have  the  facts  tried  by  jury 
on  Wednesday,  the  5th  day  of  January,  1848.  1  proceed- 
ed then  to  have  a  jury  summoned  in  pursuance  of  the  Act 
of  1833.  The  parties  with  their  Attoneys  appeared  on 
the  day  appointed.  The  jury  impannelled.  Plaintiff's 
Attorney  read  his  suggestion  and  grounds,  and  proceeded 
to  examine  Joseph  A.  Wolf,  a  witness  for  the  plaintiff. 

Witness  says  the  defendant.  Craps,  sold  to  him  a  tract 
of  land  about  the  last  of  September  last ;  he  took  a  title 
from  Craps  and  his  wife,  inasmuch  as  it  was  understood 
in  the  neighborhood  that  his  wife  was  a  freedealer.  Says 
that  Craps  has  horses,  wagon,  cattle  and  negroes  on  tiie 
plantation  whereon  he  lives,  and  makes  a  crop  with  them ; 
made  corn,  cotton,  Ac.  the  last  year ;  this  is  the  place  wit- 
ness purchased  of  Craps  last  September ;  the  defendant 
plants  corn  and  cotton  on  another  place  ;  witness  heard 
Craps  say  that  there  was  ^mething  between  him  and  Pat- 
rick, but  not  as  much  as  the  plaintiff,  Wallace,  claimed ; 
says  that  Craps'  children  went  to  school  to  Patrick  a  long 
time ;  heard  Craps  say  that  his  wife  said  that  Wallace  sent 
for  him  to  come  to  Columbia,  in  order   to  make  a  settle- 
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menf,  if  there  was  anything  wrong  it  should  be  rectified. 
Witness  says  that  in  small  transactions,  he  would  take 
Craps'  note  alone,  say  $8  or  $10 ;  in  large  transaction3 
Craps  and  his  wife  would  generally  sign  together,  inas- 
much as  it  was  the  inopression  that  his  wife  was  a  free- 
dealer,  and  that  the  contracts  would  be  more  valid;  says 
that  his  father,  about  the  year  1832,  took  a  note  of  Craps 
and  his  wife  for  a  large  amount ;  says  he  does  not  know 
that  Craps'  wife  carries  on  any  trading  in  the  neighborhood, 
such  as  merchandizing,  (&c. 

Cross, — Witness  says  he  gave  his  note  of  $400  to  Craps 
for  his  land,  from  which  he  took  $90  00  blacksmith  ac- 
count ;  Craps  then  gave  the  note  to  John  C.  Geiger  to  secure 
him  and  Craps'  father,  as  they  were  sureties  to  Henry  Mul- 
ler  for  him ;  witness  says,  so  far  as  he  was  concerned,  the 
purchase  of  the  land  from  Craps  was  a  fair  sale ;  says 
he  never  heard  Craps  say  that  he  wished  to  sell  the  land 
to  defeat  his  creditors  ;  snys  that  it  is  said  that  a  part  of  the 
negroes  on  the  place  came  by  Craps'  wife ;  she  was  a 
widow  before  marrying  Craps  ;  one  negro  on  the  place  by 
the  name  of  Bob,  said  to  come  from  his  father ;  he  was 
on  the  place  not  long  since ;  Mrs.  Craps  refused  to  sign 
the  title  for  the  land  to  witness  until  she  saw  the  note  for 
$400  which  he  gave  for  the  land,  as  there  was  only  $300 
expressed  in  the  title ;  witness  says,  heretofore  he  would 
not  have  been  willing  to  have  taken  Craps'  note  for  any 
considerable  amount  without  his  wife  would  sign  the  note 
with  him  ;  witness  understood  that  one  of  the  msgroes  (not 
Bob)  was  hired  in  Columbia,  and  th^t  Mrs.  Craps  went  to 
Columbia,  to  see  to  the  hiring,  or  to  receive  the  money  for 
the  hire  ;  witness  is  under  the  impression  that  the  wagon 
alluded  to  was  purchased  by  Craps  about  the  year  1831  or 
1832  ;  say^  it  is  quite  old. 

Witness  further  examined  by  Plaintiff, — Witness  says 
that  he  heard  Craps  say  that  hp  had  an  idea  of  sending 
one  or  two  negroes  to  the  west  with  his  father,  to  make  a 
crop  for  him.  Witness  says  there  is  furniture  in  the  house^ 
say  clock,  sideboard,  beds,  (&c. ;  cannot  say  who  it  belongs 
to. 
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Washington  Craps,  witness  for  the  plaintiff,  and  son  of 
defendant,  says,  that  the  negro  man  Bob  is  in  his  grand- 
father's possession,  that  he  came  from  his  grandfather  and 
went  back  to  his  grandfather  again  ;  his  grandfather  start- 
ed to  move  on  yesterday,  and  Bob  has  not  returned.  Wit- 
ness says  his  mother  bought  the  horses  and  furniture  with 
the  proceeds  of  the  crops,  which  she  receives;  his  mother 
uses  the  proceeds  of  the  crops  as  she  pleases,  buys  necessa- 
ries, <&c.,  for  the  family ;  witness  says  there  is  a  negro  man 
hired  in  Columbia,  and  his  mother  goes  and  receives  the 
hire.  Witness  does  not  know  who  is  his  mother's  Trus- 
tee; he  does  not  know  within  his  own  knowledge  that  his 
mother  owns  any  property;  witness  says  his  father  attends 
to  the  plantation  ;  he  does  not  know  that  his  father  ever 
sold  any  cotton  in  Columbia  ;  Bob  was  with  him  in  Colum- 
bia last  week  driving  the  wagon  ;  Bob  has  been  with  his 
father  about  nine  or  ten  years,  or  as  long  as  he  can. recol- 
lect ;  Bob  worked  for  his  grandfather  and  father  both  ; 
Bob  went  oflf  with  his  grandfather  ;  witness  says,  by  re- 
ports, the  negroes  on  the  place  belong  to  his  mother  ;  he 
says  there  are  nine  negroes  on  the  premises,  and  one  in 
Columbia  ;  witness  says  there  are  about  6  head  of  cattle, 
16  head  of  hogs,  3  horses  and  one  mule  ;  witness  Says  he 
went  to  school  to  Mr.  Patrick  about  two  or  three  years,  and 
his  sister  went  to  school  to  Mr.  Patrick  also. 

Cross, — Witness  says,  from  reports,  the  cattle  and  pro- 
perty belong  to  his  mother. 

Upon  this  evidence,  all  of  which  was  received  without 
objection  by  either  party,  the  parties  closed  and  argued  the 
case,  and  submitted  the  same  to  the  jury — who  returned  a 
verdict  of  not  guilty  on  all  the  grounds.  The  plainiiflfs 
Attorney  gave  notice  forthwith,  that  he  would  appeal,  and 
filed  his  grounds  of  appeal  the  27th  of  March,  1848,  which 
are  as  follows,  viz: 

1st.  Because  the  legal  presumption  is  that  possession  is 
prima  facie  evidence  of  property,  and  there  was  no  proof 
offered  to  rebut  this  presumption. 

2d.  Because  evidence  to  establish  personal  property  in 
the  wife  by  general  reputation  was  improperly  admitted. 
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3d.  Because  the  rule  of  law  is,  that  all  personal  pro* 
perty  belongs  to  the  husband,  and  nothing  less  than  a  deed 
of  settlement  or  other  instrument  will  enable  the  wife  to 
hold  property  to  her  separate  use,  and  there  was  none  pro- 
duced in  this  case. 

4th.  Because  the  verdict  was,  in  other  respects,  contrary 
to  law  and  evidence. 

PoRCHER  &  Wallace,  for  the  motion. 

Boozer,  contra. 

Withers,  J.  delivered  the  opinion  of  the  Court. 

This  case  arise  out  of  an  application  for  the  benefit  of 
the  prison-bounds  Act,  before  a  commissioner  of  special 
bail.  The  application  was  resisted  before  a  jury,  summon- 
ed by  virtue  of  the  Act  of  1833,  on  the  several  grounds 
recited  in  the  report  of  the  commissioner,  which  need  not 
be  repeated  here  in  terms.  The  imputations  relate  to  the 
omission  in  defendant's  schedule — 1.  Of  the  proceeds  of 
a  tract  of  land,  which  it  i^  alleged  he  had  "fraudulently 
conveyed  and  sold  within  less  than  three  months  before 
his  arrest'' — 2.  Of  a  crop,  the  last  that  he  had  made  ;  and 
3.  Of  a  wagon  and  horses. 

As  to  the  first,  it  would  appear,  from  the  testimony,  that 
a  tract  of  land  was  sold,  and  the  conveyance  executed 
by  defendant  and  wife,  the  purchaser  requiring  the  wife  to 
join,  because,  as  he  says,  it  was  understood  in  the  neigh- 
borhood that  she  was  a  free  dealer.  If  she  be,  how  she 
can  acquire  and  hold  land  in  that  character,  is  incompre- 
hensible to  ns,  unless  it  might  be  so  much  of  realty  as 
should  be  indispensable  in  shop  keeping,  in  which  business 
she  does  not  seem  to  have  been  engaged.  But  it  is  doubt- 
ful whether  the  plaintiff  could  have  succeeded  against  the 
defendant,  on  the  ground  relating  to  the  sale  of  the  land, 
for  he  docs  not  charge  an  undue  preference,  though  one 
might  conjecture  that  such  was  the  idea  aimed  at,  from 
the  use  of  the  words,  '*  within  less  than  three  months  from 
the  time  of  his  arrest."  Undue  preference,  however,  is 
not  charged,  but  the  fraudulent  selling  and  conveying  his 
land,  within  the  time  mentioned,  to  defraud  his  creditorS| 
which  was  efiected,  as  alleged,  by  withholding'  from  his 
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schedule  the  purchase  money  received.  Now,  if  a  debtor 
aimed  to  defraud  his  creditors,  by  selling  his  property,  and 
converting  it  into  money  which  he  concealed,  this  would 
be  a  fraud  without  respect  to  time,  as  it  relates  to  the  pe- 
riod of  his  arrest ;  but  it  would  be  undue  preference  only, 
if,  within  three  months  before  his  confinement,  he  had 
fraudulently  paid  it  away  to  one  creditor,  over  another, 
according  to  some  more  recent  decisions,  which  is  not  to 
be  predicated,  necessarily,  of  a  mere  preference  given  to  one 
creditor  over  another.  Now,  the  note  received  for  the  land, 
it  would  seem,  was  applied  by  the  defendant  in  exoneration 
of  some  securities  ;  and  the  charge  being  that  he  had 
fraudulently  sold  his  land,  and  withheld  the  proceeds,  it 
does  not  appear  that  the  first  charge  is  sustained. 

But  he  has  given  no  sufficient  account  of  the  disposi- 
tion of  the  last  crop  he  made,  and  of  the  wagon  and  hor- 
ses ;  and  therefore,  the  verdict  of  the  jury  cannot  be  sus- 
tained. There  is  nothing,  deserving  the  character  of  tes- 
timony, to  show  that  these  effects  belonged  to  the  wife. — 
Of  the  negroes,  mentioned  by  the  witnesses,  nothing  is 
said  in  the  suggestion.  If  any  amendment  be  contempla- 
ted by  the  plaintiff,  the  commissioner  of  special  bail  is 
supposed  competent  to  hear  and  dispose  of  such  a  motion. 
We  mean  to  conclude  nothing  upon  the  merits  of  the  case  ; 
and  a  new  trial  is  ordered  without  prejudice. 
.  Richardson,  J.  O'Neall,  J.  Evans,  J.  and  Frost,  J. 
concurred. 

Motion  granted. 


Palmetto  Lodge  No.  5,  7.  O.  O.  F.  v.  Wilson  Hubbell. 

Same  v.  James  T.  Fleming. 

Where  an  action  was  brought  against  a  suspended  member,  by  the  Palpietto 
Lodge  No.  5,  of  the  Independent  Order  of  Odd  Fellows,  for  arrears  due  by 
lum,  and  on  his  admission  to  the  Lodge  he  had  signed  the  constitation  and 
by-laws,  and  thereby  agreed  to  support  the  same,  and  to  pay  all  legal  de- 
mands against  him,  so  long  as  he  should  continue  a  member  of  the  Lodge— 
these  demands  not  being  uureasonable,  and  the  distinction  between  suspen- 
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sioxi  and  expulsion,  being  firequently  recognized  in  the  by-laws  of  the  society— 
the  Court  kdd^  that,  by  suspension,  the  party  suspended  did  not  cease  to  be  a 
member,  and  that  while  a  member,  by  law,  and  by  his  express  undertakings 
he  continued  liable  to  pay  the  contributions  which  the  by-laws  requirad. 

Before  Mr.  Justice  Withers,  at  Columbia^  March  Term, 

1848. 

REPORT  OF  THE  CIRCUIT  JUDGE. 

These  were  actions  of  sum.  pro.  brought  by  the  Plain- 
tiffs, who  sought  to  recover  from  each  defendant  an  amount 
of  arrearages  arising  from  certain  periodical  contributions 
required  of  each  member  of  the  lodge,  under  provision  of 
the  Constitution  and  By-Laws  of  the  plaintiffs. 

The  items  of  the  account  were  of  the  following  charac- 
ter :  Weekly  contributions,  12  1-2  cents ;  for  Education 
fund,  50  ceuis  per  nnnnni  ;  from  October,  1847,  $1  per 
annum  for  Widows'  and  Orphans'  fund.  Both  parties,  de- 
fendants, had  been  suspended  before  the  last  item  of  contri- 
butions had  been  required  to  be  paid. 

It  was  not  contested  that  both  defendants  had  been  mem- 
bers of  the  Lodge,  for  each  had  signed  the  Constitution  and 
By-Laws ;  nor  were  the  items  of  the  account  disputed,  if 
they  were  held  liable  to  pay  them  in  law.  In  the  case  of 
Hubbell,  the  book  of  the  corporation,  in  which  the  charges 
were  entered,  was  indeed  objected  to  as  competent  evi- 
dence, verified  by  the  Secretary  as  the  keeper  of  it,  who 
was  also  a  member  of  the  Lodge;  but  I  presume  that  is 
not  regarded  as  a  point  of  the  case.  It  was  held  to  be  ad- 
missible between  the  Lodge  and  its  members. 

I  consider  it  an  important  point  in  these  cases,  that  both 
defendants  had  been  suspended  by  the  Lodge  before  the 
amount  of  arrearages  now  sued  for  reached  twenty  dollars. 
In  Hubbell's  case,  the  amount  at  the  time  of  his  suspen- 
sion, was  (according  to  my  calculation,)  a  little  over  $13 ; 
in  that  of  Fleming,  a  little  over  $16. 

The  defence  was  placed  upon  various  grounds. 

1.  It  was  denied,  generally,  that  a  corporation  could  sue 
one  of  its  members  at  law  npon  contract,  unless  authorised, 
to  do  so  by  Charter,  or  unless  so  provided  in  by-laws. 
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2.  That  in  these  cases,  it  was  contended,  the  plaintifis 
had  provided  their  own  remedy,  and  had  applied  it,  to  wit : 
suspension — and  this  should  exclude  them  from  the^forum 
of  the  Law  Courts,  since  such  remedy,  actually  applied, 
excluded  the  right  to  resort  to  another. 

3.  That  in  these  cases,  the  Plaintiffs  were  not  proper- 
ly within  the  jurisdiction,  for  the  reason  that  their  claim 
ceased  against  each  defendant  when  he  was  suspended,  and 
at  that  time  the  amount  due  was  within  the  exclusive  ju- 
risdiction of  a  Magistrate. 

1.  Thereisnodoubtof  the  right  of  a  Corporation,  in  gen- 
eral, to  sue  one  of  its  members  upon  an  express  contract;  and 
I  regard  these  cases  as  presenting  instances  cff  express  con- 
tracts, for  they  had  signed  the  constitution  and  by-laws, 
which  required  the  contributions  now  sued  for,  (subject  to 
the  qualifications  hereinbefore  mentioned,  as  to  the  time 
when  the  annual  payment  was  required  for  the  Widows' 
and  Orphans'  fund.)  But  there  can  hardly  be  any  ques- 
tion of  the  right  of  plaintiffs  to  sue  since  the  Act  of 
1792 — 1  Faust,  2.31,  as  follows :  "  Whereas,  it  is  proper 
that  bodies  politic  and  corporate  should  be  enabled  to  re- 
cover from  their  members  all  arrears  and  other  debts  and 
demands  which  may  be  owing  to  them,  in  like  mode,  man- 
ner and  form  as  one  individual  could  recover  the  same  from 
anotlier  with  whom  he  had  no  connection,"  enacted,  "That 
all  bodies  corporate,  by  any  suit,  bill  or  plaint,  in  any  Court 
in  this  State,  may  sue  for,  and  recover,  and  receive  from 
their  respective  members,  all  arrears^  or  other  debts,  dues 
and  demands,  which  now  are  or  may  hereafter  be  owing 
to  them,  in  like  mode,  manner  and  form  as  they  might  sue 
for,  recover  and  receive  the  same  from  any  indifferent  person 
who  might  not  be  one  of  their  body ;  any  law,  usage,"  <ftc, 

2.  Was  the  suspension  of  defendants  the  application  of 
an  exclusive  remedy?  When  the  charter  provides  a  spe- 
cific mode  of  redress,  this  would  be  exclusive  of  any  other, 
unless,  indeed,  the  general  rule  be  qualified  by  the  Act  just 
cited.  Such  was  the  idea  of  Mr.  Justice  Duller,  in  Kirk 
V.  Noiohill,  as  reported  on  page  125,  1  Term  Reports. — 
The  same  doctrine  has  been  several  times  afilrmed  in  Mas- 
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sachusetts,  in  regard  to  Turnpike  and  Manufacturing  Com- 
panies, who  soua^ht  to  recover  assessments  frotn  members. 
But  in  such  cases,  there  were  assessments  on  shares  of  stock, 
which  were  subjected  to  sale  by  a  general  provision  of  Stat- 
ute Law,  for  default  of  the  owner — and  it  is  to  be  lemark- 
ed,  that  in  such  class  of  cases,  there  was  specific  property, 
capable  of  yielding  the  money  due,  and  the  policy  of  the 
law  was  to  give  a  lien  or  mortgage,  as  it  were,  upon  snch 
property.  Very  different  must  be  the  case  of  a  corporation, 
merely  charitable,  where  there  is  no  stock  or  shares,  tangi- 
ble and  accessible  for  the  purpose  of  securing  a  lawful  as- 
sessment, where  the  assessment  is  merely  on  the  person, 
and  where  th^e  is  no  statutory  provision  •  designating  a 
special  mode  of  enforcing  payment.  Besides,  I  do  not  con- 
strue the  suspension  as  a  mode  of  enforcing  payment,  but 
intended  for  a  different  end  ;  so  that  ihe  question  whether 
that  sort  of  remedy  be  cumulative  or  exclusive,  does  not 
arise.  I  resolve,  therefore,  the  second  proposition  of  de- 
fendants against  them. 

3.  However,  I  think  the  plaintiffs  must  fail,  on  the  ground 
that  the  sums  which  they  have  any  right  to  claim  or  have 
legitimately  established,  do  not  enable  them  to  reach  the  ju- 
risdiction ;  that  is  to  say,  that,  from  the  period  of  suspension, 
the  defendants  were  not  liable  to  contribution.  I  can  find  no 
case  in  point  upon  this  subject,  though  it  might  well  be  in- 
sisted that  a  creditor  of  the  corporation  would  stand  on  a  dif- 
ferent footing  as  against  these  defendants,  and  might  invoke 
the  case,  Hume  v.  the  Winy  aw  and  Waldo  Canal  Company, 
After  suspension,  the  defendants  were  not  entitled  to  a  single 
benefit  from  the  funds  of  the  Society,  so  far  as  I  can  discover. 
I  cite  the  clause  of  the  Constitution  and  Bye-Laws  of  1842, 
which  were  signed  by  the  defendant,  page  23 : 

"Sec.  4. — ^A  bona  fide  member  is  one  who  has  been  a  mem- 
ber of  the  Lodge  nine  months — or  who  has  been  a  member 
six  months,  and  has  attained  the  third  degree,  or  who  has 
attained  the  Scarlet  degree." 

"Sec.  6. — Such  member,  if  disabled  by  casualty,  and  not 
by  immoral  conduct,  is  entitled  to  receive  a  weekly  allow- 
ance, if  he  be  not  disqualified  by  Art.  vii." 

That  article  is  as  follows — See  p.  28: 
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^' Any  member  who  shall  be  in  arrears  more  than  one  quar- 
ter, shall  not  be  entitled  to  vote ;  and  should  he  be  over  one 
year  in  arrears,  he  shall  forfeit  his  membership;  nor  shall  he 
be  admitted  again  until  he  is  regularly  proposed  and  ballot- 
ted  for,  as  in  the  case  of  new  members,  and  the  amount  due 
by  him  at  the  time  of  his  expulsion  be  first  paid." 

In  January,  1845,  this  last  section  was  somewhat  altered, 
to  the  effect,  that  in  case  of  default  eleven  months,  notice 
shall,  if  possible,  be  given  to  the  defaulting  member,  and  if 
he  make  further  default  for  a  mouth,  he  shall  be  suspended 
during  the  pleasure  of  the  Lodge,  and  before  re-admission, 
shall  pay  alt  dues. 

I  conclude,  that  being  cut  off  from  all  privileges  and  bene- 
fits, by  suspension,  the  consideration  of  liability  thenceforth 
ceasing,  the  liability  also,  for  further  contributions,  also  ceased. 
The  decree,  therefore,  must  be  for  the  defendants — leave, 
however,  being  reserved  to  plaintiffs,  to  take  a  non-suit,  with 
leave  to  set  it  aside,  or  to  discontinue ;  to  the  end  that  they 
may  not  be  ousted  of  the  Magistrate's  jurisdiction. 

Some  defendant,  whose  name  I  do  not  remember,  was  sued 
before  a  Magistrate,  by  the  same  plaintiffs,  upon  a  like  de- 
mand, and  from  the  decision  an  appeal  was  taken.  It  was 
agreed  by  counsel  that  the  last  mentioned  case  should  abide 
the  issue  of  these  two.  Not  having  reviewed  that  case,  I 
know  not  to  what  extent  it  may  be  concluded  by  what  is 
herein  determined. 

The  plaintiffs  appealed,  and  moved  the  Court  of  Appeals 
to  set  aside  the  non-suit,  upon  the  following  erounds : 

1.  Because  his  Honor  erred,  it  is  respectfully  submitted,  in 
ruling  that  "  the  sums  which  the  plaintiff  had  a  right  to  claim, 
did  not  enable  them  to  reach  the  jurisdiction ;  that  is  to  say, 
that  from  the  period  of  suspension,  the  defendants  were  not 
liable  to  contribution." 

2.  Because  his  Honor  erred  in  holding  that  the  defendants 
were  cut  off  from  all  privileges  and  benefits  by  suspension. 

3.  Because  his  Honor  erred  in  holding  that  if  the  defend- 
ants were  thus  cut  off  from  all  privileges  and  benefits,  by 
suspension,  the  consideration  of  their  liability  thenceforth 
ceased,  and  their  liability  for  further  contributions  also  ceased. 

4.  Because  the  decree  was,  in  these  respects,  contrary  to 
the  law  and  rights  of  the  case. 

Brtce  &  Tallet,  for  the  motion. 
Moore,  contra. 

Frost,  J.  delivered  the  opinion  of  the  Court. 
When  the  defendant,  on  his  admission  to  the  Lodge,  signed 
the  constitution  and  by-laws,  by  the  terms  of  the  12th  section 
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of  the  2d  article,  he  did  'thereby  agree  to  support  the  same, 
and  pay  all  legal  demands  against  him,  so  long  as  he  con- 
tinues a  piember  of  the  Lodge."  "Legal  demands"  can  only 
mean  such  as  accrue  under  the  constitution  and  by-laws. 
The  by-law  under  which  the  defendant  is  charged  with  the 
sum  demanded,  provides  that  if  a  member's  fines  and  dues 
remain  unpaid  for  twelve  months,  "he  shall  be  suspended^ 
during  the  pleasure  of  the  society ;  and,  on  reinstatement,  he 
shall  pay  the  amount  standing  against  him  at  the  time  of  his 
suspension,  together  with  the  whole  sum  to  which  he  would 
have  been  subject  had  he  not  been  suspended."  The  distinc- 
tion between  suspension  and  expulsion  is  frequently  recog- 
nised in  the  by-laws.  The  former  is  a  temporary  privation 
of  rights  and  benefits ;  the  latter  is  disfranchisement,  sever- 
ing the  connection  between  the  expelled  member  and  the 
Lodge.  According  to  the  by-laws,  a  suspended  member  may 
be  reinstated,  bn  paying  the  amount  charged  against  him. 
An  expelled  member  can  be  readmitted  only  on  the  terms 
and  conditions  of  a  new  member.  By  susj^ension  one  does 
not  cease  to  be  a  member ;  and,  while  a  member,  by  law  and 
by  his  express  undertaking,  the  defendant  continues  liable  to 
pay  the  contributions  which  the  by-laws  may  require.  But  it 
is  contended  that  this  liability  is  founded  in  contfact,  which 
requires  a  consideration  for  its  support ;  and  that  the  defendant, 
,  having  been  deprived  of  all  privileges  and  benefits  by  suspen- 
sion, his  liability,  for  contribution  thereafter,  was  determined. 
Conceding  that  the  liability  of  the  defendant  depends  on 
contract,  requiring  a  consideration,  the  consideration  of 
his  nnderiakinor  to  support  the  constitution  and  by-laws, 
and  pay  all  "le<ral  demands,"  was,  that  he  should  be  ad- 
mitted a  member  of  the  Lodge  and  possess  the  rights  and 
capacity  of  a  corporator.  Certain  privileges  and  benefits 
were  incident  to  membership.  The  unconditional  enjoy- 
ment of  these,  was  not  held  out  to  him  as  the  inducement 
to  join  the  Lodge.  He  was  to  possess  and  enjoy  them, 
only  as  a  franchise,  subject  to  such  rules  and  regulations 
as  the  by  laws  miffht  prescribe.  When  the  by-law  was 
passed,   under  which  the  defendant    was    suspended,   he 
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might  have  determined  his  liability  to  future  contribution 
by  "  withdrawing  his  membership,"  in  the  manner  prescri- 
bed in  the  eleventh  section  of  the  second  article.  This  he 
declined  to  do. 

If  the  by-law,  under  which  the  plaintiffs'  demand  arises, 
be  unreasonable,  that  would  be  a  good  defence  to  the  action. 
For  while  it  is  a  power  incident  to  every  corporation  to 
make  by-laws  for  the  preservation  of  order,  the  enforce- 
ment of  corporate  duties,  aiid  the  advancement  of  its  ob- 
jects, that  power  is  subject  to  the  legal  restraint,  that  the 
by-laws  be  reasonable  and  conducive  to  the  design  of  the 
corporation.  Such  by-laws  may  impose  pecuniary  penal- 
ties, or  corporate  disabilities.  Disabilities  are  very  reason- 
able and  efficient  means  to  enforce  payment  of  contribu- 
tioiy  and  fines.  By  means  of  them,  an  appeal  is  made  to 
the  honor  and  pride  of  the  members,  by  which  they  are 
best  stimulated  to  the  discharge  of  corporate  duties,  and 
the  interest  of  the  corporation  is  promoted,  by  preventing 
the  resentment  and  defection  which  a  resort  to  law  is  apt 
to  produce.  The  by-law,  in  question,  adopts  a  just  and 
suitable  measuire  of  coercion,  when  it  suspends  a  member, 
who  refuses  or  neglects  to  contribute  to  the  common  fund, 
from  the  right  to  participate  in  the  relief  the  fund  is  de- 
signed to  afford,  or  to  assist  in  the  administration  of  the 
charity.  The  defendant  enjoyed  all  the  privileges  of  a 
member,  until  he  was  in  default,  and  so  continued,  afler 
notice  and  request,  for  more  than  a  j'-ear.  •  If  he  pays  his 
dues,  he  may  demand  to  be  reinstated.  It  is  not  necessary 
to  decide,  in  this  case,  whether  on  payment  or  tender  of 
the  amount  charged  against  him,  the  Lodge  may  continue 
the  suspension  of  the  defendant,  indefinitely,  ''during plea- 
sure." When  that  case  is  presented,  the  law  is  not  defi- 
cient in  a  remedy  to  enforce  his  rights,  as  a  corporator, 
whatever  they  may  be.  Rex  v.  Richardson,  1  Bur.  539  ; 
Commonwealth  v,  St.  Patrick  Beftevolent  Society^  2  Bin. 
448 ;  Commonwealth  v.  Cain,  5  Sergt.  <&  Rawl,  512 ; 
Commonwealth  v.  Pennsylvania  Benevolent  Institution^  2 
Sergt.  A  Rawl,  141.     The  motion  is  granted. 

O'Neall,  J.  and  Evans,  J.  concurred. 

Motion  granted. 
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Where  the  indictment  was,  under  the  Act  of  .1821,  for  the  murder  of  a  slaTe, 
and  the  jury  fouund  a  yerdict  of  man-slaughter,  on  motion,  in  airest  of 
judgment,  the  Court  hdd  that  punishment  could  be  awarded  under  the  Act — 
overruling  the  decision  on  the  same  point,  in  Rained  Case,  3  McC.  533. 

Any  kilhng  of  a  slave,  by  undue  or  excessive  correction,  is  that  kind  of  man- 
slaughter described  in  the  Act  of  1821,  by  the  words  "  sudden  heat  and  pas- 
sion." 

Man-slaughter,  when  applied  to  the  killing  of  a  slave,  must  have  a  more  re- 
stricted sense,  than  when  applied  to  the  killing  of  a  freeman ;  in  the  former 
case,  it  can  only  mean  a  killing  in  "  sudden  heat  and  passion." 

An  indictment  does  not  lie  at  common  law,  for  the  homicide  of  a  slave ;  it  is,  in 
this  State,  purely  a  statutory  offence. 

Before  Mr,  Justice  Evans,  at  Sumter,  Pall  Term,  1847. 

REPORT  OF  THE  CIRCUIT  JODGE.      « 

The  prisoner  was  indicted  for  the  murder  of  Marcus  his 
own  slave.  There  was  but  a  single  count  in  the  indict- 
ment. On  the  trial,  there  was  no  reasonable  ground  to 
convict  the  prisoner  of  murder,  and  the  question  was 
whether  he  could  be  convicted  of  the  second  offence,  men- 
tioned in  the  Act  of  1821,  for  killing  in  sudden  heat  and 
passion.  In  directing  the  jury  as  to  the  form  of  their 
finding,  in  case  they  should  be  of  opinion  he  was  guilty  of 
this  OjQfence,  I  inquired  of  the  bar  what  was  the  finding  in 
Gafney's  case,  and  was  answered  that  the  finding  in  that 
case,  was  man-slaughter.  The  jury  were  accordingly  di- 
rected that  that  should  be  their  verdict,  and  they  found 
their  verdict  in  conformity.  When  the  prisoner  was 
brought  up  for  sentence,  it  was  objected  that  no  sentence 
could  be  passed,  as  the  word  man-slaughter  meant  some- 
thins:  more  than  the  offence  described  in  the  Act  of  killing* 
in  sudden  head  and  passion,  which  was  only  a  misdemea- 
nor. .  I  did  not  consider  myself  as  competent  to  decide  a 
motion  in  arrest  of  judgment  on  the  circuit,  and  required 
the  prisoner's  counsel  to  make  it  in  the  Court  of  Appeals, 
and  notice  was  accordingly  given. 

On  examining  Gafney's  case,  I  found  that  the  verdici 
was  not  what  I  supposed  it  was,  and  I  am  inclined  to  the 
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opinion,  that  the  judgment  will  have  to  be  arrested,  al- 
though some  of  the  reasoning  in  Gafihey's  case  may  appear 
to  lead  to  a  different  conclusion. 

Grounds  of  the  Motion  in  Arrest  of  Judgment. 

1.  Because  man-slaughter  is  a  common  law  offence,  and 
no  such  offence  is  created  by  the  second  clause  of  the  Act 
of  Assembly,  A.  D.  1821,  under  which  the  defendant  was 
indicted. 

2.  Because  the  crime  of  man-slaughter  is  a  felony,  and 
the  offence  of  killing  a  slave  in  sudden  heat  and  passion, 
under  the  clause  of  the  Act  stated,  is  a  misdemeanor. 

3.  Because  the  verdict  is  not  such  a  conviction  as  to 
enable  the  Court  to  pronounce  a  judgment,  but  is  equiva- 
lent to  an  acquittal,  and  therefore  the  defendant  is  entitled 
to  his  discharge. 

F.  J.  &  M.  Moses,  A.  C.  Spain,  Wm.  Haynsworth,  for 
the  motion. 

Fair,  Solicitor,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  pleadings  in  this  case  are  the  same  as  in  Gaffney's, 
Rice  K  431  ;  and  it  was  intended  that  the  verdict  should 
have  been  the  same,  but  a  misapprehension  at  to  what  was 
the  finding  of  the  jury  in  that  case  has  led  to  the  difficulty 
presented  in  this.  This  was  one  of  the  questions  discussed 
in  the  case  of  the  State  v.  Raines^  3  McC.  633,  and  is  set- 
tled by  that  case,  so  far  as  the  opinion  of  the  Judge  who 
delivered  the  opinion  of  the  Court,  could  settle  it.  But  as 
there  were  other  important  points  involved  in  the  case,  on 
which  the  concurrence  of  the  other  members  of  the  Court 
may  have  been  given,  and  as  it  is  a  question  merely  of 
practice,  and  more  especially  as  the  publication  of  the  Stat- 
utes at  Large,  since  the  decision  of  that  case,  has  shed  a 
flood  of  light  on  the  subject  of  the  homicide  of  slaves,  we 
have  felt  at  liberty  to  re-examine  the  subject,  and  to  inquire 
whether  the  reasons  given  for  that  decision  are  such  as  to 
require  an  adherence  to  it.     The  principal,  if  not  the  only 
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reason  assigned  for  that  decision,  was,  that  by  the  coromoo 
law,  manslaughter  is  a  more  comprehensive  offence  than 
*'  sudden  heat  and  passion/'  The  Judge  says,  p.  642,  "  al- 
though killing  in  sudden  heat  and  passion  is  manslaughter, 
yet  manslaughter  embraces  a  killing  by  any  unlawful  blow 
or  blows."  The  difficulty  in  (he  mind  of  the  Judge  seemed 
to  have  been  that  manslaughter  at  the  common  law  was 
punished  by  branding  in  the  hand  and  imprisonment.  It 
was  a  felony  at  common  law,  with  the  benefit  of  clergy ; 
but  killing  a  slave  in  sudden  heat  and  passion  was  a  mere 
misdemeanor  punishable  by  fine  and  imprisonment.  There 
is  no  doubt  of  the  truth  of  these  propositions,  but  it  does 
not  seem  to  me  that  the  conclusion  drawn  from  them  is  a 
necessary  one.  It  is  very  obvious,  from  what  is  said  in 
Gaffney's  case,  that  it  had  not  the  concurrence  of  the  late 
Judge  Earle,  whose  accurate  knowledge  of  criminal  law, 
and  especially  of  criminal  pleading,  are  well  known  and 
appreciated  by  all  who  knew  him.  Words  are  to  be  con- 
strued in  reference  to  the  subject  matter  to  which  they  are 
applied.  It  is  undoubtedly  true,  that  manslaughter,  when 
applied  to  the  killing  of  a  freeman,  includes  every  case  of 
homicide  without  malice,  but  without  justification  or  ex- 
cuse. But  if  it  should  appear  that,  by  legislative  enact- 
ment, when  applied  to  the  killing  of  a  slave,  it  has  a  more 
restricted  but  equally  certain  meaning,  then  I  should  con- 
clude that  there  is  nothing  in  the  law  which  constrains  us 
to  say,  that  the  verdict  in  this  case  does  not  authorize  us  to 
pass  the  appropriate  sentence  of  the  law  on  the  defendant. 
I  have  very  carefully  read  all  the  early  legislation  which 
has  been  rendered  accessible  since  the  publication  of  the 
Statutes  at  Large.  I  do  not  find  anything  in  the  legislative 
history,  as  exhibited  by  these  Acts,  or  in  any  history  of 
the  times,  which  sheds  any  light  on  the  question  how  the 
homicide  of  a  slave  was  regarded  before  the  year  1690,  the 
date  of  the  earliest  extant  Act  on  the  subject — whether, 
as  among  the  Komatls,  they  were  regarded  (as  the  Roman 
slaves  all  were,)  as  captives  in  war  and  subject  in  every- 
thing to  the  will  of  the  master ;  or  whether,  like  the  an- 
cient Yillians  in  England,  they  were  considered  as  reason 
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able  beings  under  the  protection  of  the  law.  But,  however 
they  might  have  been  regarded  anterior  to  any  legislation 
on  the  subject,  I  apprehend  there  can  be  little  doubt  as  to 
the  nature  of  the  homicide  of  a  slave  since  the  year  1690« 
The  earliest  Act  which  is  extant  on  the  subject  of  slaves 
is  the  Act  (as  I  have  before  said)  of  1690.  By  the  12th  sec- 
tion of  that  Act  (7  Stat.  346,)  it  is  enacted  "that  if  any  slave, 
by  punishment  from  the  owner,  for  running  away  or  other 
oflfence,  shall  suffer  in  life  or  limb,  no  person  shall  be  liable 
to  the  law  for  the  same.  But  if  any  one  out  of  wilfulness, 
wantonness  or  bloody-mindedness,  shall  kill  a  slave,  he  or 
she  shall,  on  conviction  thereof,  suffer  three  months  imprison- 
ment, without  bail  or  mainprize,  and  also  pay  £50  to  the 
owner  of  such  slave ;"  "  and  if  any  person  shall  kill  a  slave 
stealing  in  his  house  or  plantation  at  night,  the  said  slave 
refusing  to  submit  himself,  such  person  shall  not  be  liable  to 
any  damage  or  action  for  the  same."  In  1712  another  Act 
was  passed,  for  the  better  ordering  and  governing  of  slaves. 
The  preamble  of  that  Act  recites  that  "  forasmuch  as  the 
said  negroes  and  other  slaves  brought  unto  the  people  of  this 
province  are  of  a  barbarous,  wild  and  savage  nature,  and  such 
as  render  them  wholly  unqualified  to  be  governed  by  the 
laws,  customs  and  practices  of  this  province,  but  that  it  is 
absolutely  necessary  that  such  other  constitutions,  laws  and 
orders  should  in  this  province  be  made  and  enacted,  for  the 
good  regulating  and  ordering  of  them,  as  may  restrain  the 
disorders,  rapine  and  inhumanity  to  which  they  are  naturally 
prone  and  inclined" — enacts  (see  7  Stat.  363,  sec.  30,)  that 
"if  any  negro  or  other  slave,  under  punishment  by  his  mas- 
ter, or  his  order,  for  running  away  or  other  crime  or  misde- 
meanor towards  his  said  master,  shall  suffer  in  life  or  limb, 
(which  seldom  happens)  no  person  whatever  shall  be  liable 
to  any  penalty  for  the  same ;  but  if  any  person  shall,  in  wan- 
tonness or  only  of  bloody-mindedness,  or  cruel  intention,  vio- 
lently kill  a  negro  or  other  slave  of  his  own,  he  shall  pay  into 
the  public  treasury  fifty  pounds  current  money — but  if  he 
shall  kill  the  slave  of  another  man,  he  shall  pay  to  the  owner 
of  the  negro  or  other  slave  the  fiill  value  of  the  slave,  and 


468  APPEALS  AT  LAW. 

Siate  V.  Fleming. 

into  the  public  treasury  twenty-five  pounds — but  not  to  be 
liable  to  any  other  punishment  or  forfeiture  for  the  same.'' 
But  if  any  person  shall  kill  another*^  negro  or  slave  by  acdr 
dent,  he  shall  not  be  liable  to  any  penalty  but  the  owner's 
action  at  law.  The  Act  of  1722,  (7  Stat.  381,)  with  the  same 
recital  of  the  barbarous  natura  of  the  slaves,  and  the  neces- 
sity of  passing  laws  appropriate  to  their  condition  and  nature, 
re-enacts  the  same  as  the  Statute  of  1712,  except  that  the 
words  used  as  descriptive  of  the  crime  are — "out  of  cruelty, 
or  wilfully  shall  kill,"  &c.,  he  shall  pay  fifty  pounds,  and  to 
the  owner  the  full  value.  The  Act  of  1735,  (7  Stat.  393,  sec. 
28,)  re-enacts  the  same,  except  that  the  descriptive  words  are 
"cruelly  or  wilfully  kill,"  and  the  penalty  is  increased  to  £500 
current  money,  with  the  addition  that  if  the  person  convicted 
shall  be  unable  to  pay,  he  shall  be  whipped  not  exceeding  39 
lashes.  From  these  statutes  I  think  we  may  fairly  deduce 
the  conclusion  that,  by  the  first  two  Acts,  no  homicide  of  a 
slave  was  punished  except  that  which  was  committed  in 
wantonness  or  cruelty,  which  are  the  characteristics  of  mur- 
der. But  as  the  slaves  became  more  civilized  by  their  inter- 
course with  the  whites,  nof  only  were  the  penalties  greatly 
increased,  but  the  offence  of  killing  theixi  was  described  by 
words  more  extensive  in  their  signification,  so  as  to  include 
other  killing  than  what  would  be  denominated  murder.  Thus 
by  the  Act  of  1735,  every  cruel  and  wilful  killing  was  pun- 
ished ;  whereas,  by  the  Act  of  1712,  no  killing  was  punish- 
able unless  done  of  wantonness  and  bloody-mindedness.  I 
think  it  is  also  clear  that,  by  these  statutes,  no  punishment 
was  inflicted  for  any  killing  whatever,  if  it  occurred  in  the 
course  of  the  infliction  of  punishment  for  nmning  away,  or 
other  crime  against  the  master,  and  they  must  be  regarded 
as  repealing  the  common  law  in  relation  to  killing  by  acci* 
dent  or  negligence. 

Thus  stood  the  law  prior  to  the"Act[of  1740,  (7  Stat.  410.) 
That  Act,  reciting  that  cruelty  is  unbecoming  those  who 
jirofess  themselves  christians,  enacts  "that  if  any  person  or 
persons  whosoever  shall  wilfully  murder  his  own  slave,  or 
the  slave  of  any  other  person,  such  person  shall,  on    con- 
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viction  thereof,  forfeit  and  pay  the  sum  of  £700  current 
monoy/'  and  rendered  incapable  of  holding  any  oflQce  or 
employment  within  the  province.    'L\nd  if  any  person  shall, 
on  sudden  heat  and  passion,  or  by   undue  correction,  kill 
his  own   slave  or  the  slave  of  any  other  person,  he  shall 
forfeit  and  pay  the  sum  of  £360  current  money."     By  this 
Statute,  for  the  first  time,  the  word  murder  is  used,  and  a 
difference  made  in  punishing  the  different  degrees  of  hom- 
icide.    Here  three  distinct  offences  are  enumerated:  1,  mur- 
der ;  2,  killing  in  sudden   heat  and   passion,  which   was 
man'Slaughter  at  common  law  ;  3,  killing  by  undue  cor* 
rection.     What  was  meant    by   these   latter  words  is  very 
far  from  being  certain,  but  I  incline  to   the  opinion   that 
they  were  intended  to  describe  that  kind  of  killing  which 
was  exempt  from  all  punishment  by   the  former  Statute — 
by  the  words  "if  any  negro  or  other  slave,  under  punish- 
ment by  his  master  or  his  order,  for  running  away  or   oth- 
er crime  or  misdemeanor  towards  his  said  master,  shall  suf- 
fer in  life  or  limb."     But  lor  the  purposes  of  this  case  it  is 
immaterial  whether  this  be  the  meaning,  or  whether  they 
mean  a  killing  without  malice  in    the   course  of  a  lawful 
chastisement  by  the  master  or  by  his  order.     Thus  the  law 
remained,  until  1821^  when  it  was  declared  that  "  if  any 
person  shall  wilfully,   deliberately    and    maliciously  mur- 
der any  slave,  such  person  on  conviction  shall  suffer  death 
without  the  benefit  of  clergy."     And  "if  any  person  .shall 
kill  any  slave  on  sudden  heat  and  passion,  such  person,  on 
conviction,  shall  be  fined  in  a  sum  not  exceeding  fivc/bun- 
dred  dollars,  and  imprisoned  not  exceeeding  six    months." 
It  will  be  perceived  that  by  this  Act  the  words,  undue  cor- 
rection, are  omitted,  and  hence  it  is  supposed  that  class   of 
killing  still  remains  to  be  punished  under   the  Act  of  1740< 
I  do  not  think  so.     It  will  be  found  on  examining  the  sev- 
eral Acts  on  this  subject,  that  every  Act  is  a  perfect  system 
of  itself,  and  was  a  repeal  of  those  which  had  gone  before^ 
The  law  in  relation  to  the  homicide  of  a  slave  was  not  to 
be  gathered  in  broken  fragments  from  the  several  Acts  on 
that  subject,  but  every  Act  embraced  the  whole  subject  and 
operated  a  repeal  of  all  prior  Acts.     Besides  this,  I  cannot 
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conceive  of  a  case  which  could  now  arise  by  killing  by  nn- 
.   due  or  excessive  correction,   which  is  not  embraced  in  the 
Act  of  1821. 

If  the  infliction  of  punishment  be  with  malice,  or  the 
wilful  and  deliberate  purpose  to  kill,  it  would  be  murder, 
as  in  Harden's  case;  if  under  the  influence  of  passion  ex- 
cited by  the  misconduct  of  the  slave,  it  would  be  that  de- 
scription of  manslaughter  described  in  the  Act  by  the  words 
'sudden  heat  and  passion,'  as  was  the  fact  in  this  case.  I 
come  therefore  to  the  conclusion  that  the  legislature  inten- 
tionally omitted  the  words  Hindue  correction,'  as  useless,  and 
intended  to  include  every  punishable  homicide  of  a  slave 
under  the  two  classes  enumerated  in  the  Act  of  1821. 

I  have  no  where  seen  it  intimated  that  an  indictment 
would  lie  at  common  law  for  the  homicide  of  a  slave.  It  is 
in  this  State  purely  a  statutory  ofience,  and  we  must  look 
to  the  Statute  alone  to  decide.  We  cannot  suppose  that 
when  the  early  Acts  made  even  murder  a  misdemeanor 
punishable  by  a-small  fine,  they  intended  to  leave  other 
kinds  of  homicide  to  be  punished  as  felony  at  common  law. 
The  recital  in  the  preamble  of  some  Acts,  of  their  unfitness  to 
be  governed  by  the  laws  and  usages  of  the  province,  for- 
bid any  such  supposition.  The  question  then  presents  it- 
self, whether  on  a  conviction  for  manslaughter,  this  Court 
can  award  punishment  under  the  Act  of  1821.  It  is  said 
in  Raines'  case,  that  killing  in  sudden  heat  and  passion  is 
manslaughter.  It  is  in  fact  the  most  usual  manner  in 
which  that  crime  is  committed.  But  the  difficulty  in  that 
case  seems  to  have  been'  that  there  were  other  modes  in 
which  manslaughter  might  be  perpetrated.  That  is  very 
true  when  applied  to  the  killing  of  a  free  man.  But  it 
is  very  obvious  that  when  applied  to  a  killing  of  a  slave, 
it  must  have  a  more  restricted  sense.  It  can  only  mean  a 
killing  in  sudden  heat  and  passion.  When  thus  applied, 
there  is  no  doubt  of  its  meaning ;  it  has  all  the  certainty 
which  a  verdict  should  posses  ;  it  is  neither  doubtful  nor 
uncertain  (Co.  Lit.  227.) 

Before  the  decision  of  Raines'  case,  such  a  finding  by  the 
jury  was  quite  common  ;  I  had  been,  for  many  years  before. 
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one  of  the  solicitors,  and  I  cannot  call  to  my  mind  a  single 
case  in  which  a  different  verdict  was  rendered,  where  the 
conviction  was  on  the  second  count  in  the  indictment. — 
The  practice  then  was,  to  insert  three  counts  in  the  indict- 
ment ;  one  for  murder,  one  for  killing  in  sudden  heat  and 
passion,  and  a  third  for  killing  by  undue  correction. 

Upon  the  whole,  after  a  very  careful  examination,  I  am 
of  opinion  there  js  nothing  which  precludes  us  from  sup- 
porting the  verdict  in  this  case,  and  the  motion  is  dismissed. 

Frost,  J.  and  Withers,  J.  concurred. 

Richardson,  J.  and  O'Neall,  J.  also  concurred,  but  are 
of  opinion  that  until  the  passa^re  of  our  Acts,  the  killing  of 
a  slave  was  murder,  manslaughter,  or  excusable  homicide, 
at  common  law,  according  to  circumstances,  and  that  now, 
killing  on  sudden  heat  and  passion  is  manslaughter  and  a 
felony. 

Motion  dismissed. 


Hiram%  Bartlett  ^  Co.  v.  Ahram  D.  Jones. 

Same  v.  M.  M.  Levy. 

Same  v.  A.  D.  Jones  6^  M.  M.  Levy. 

Participation  in  profits  is  enough,  in  most  cases,  to  make  a  man  a  partner :  but 
although  it  makes  him  a  ]iartner  in  the  concern,  yet  it  gives  him  no  title  to  the 
capital  stock,  if  his  interest  be  merely  in  the  profits. 

Where  one  does  not  become  a  member  of  a  concern,  but  is  to  act  as  an  agent 
or  derk  in  effecting  sales,  and  his  compensation,  for  his  services,  is  to  be 
measured  by  the  profits,  there  is  no  doubt  that  in  such  cases  he  would  not  be 
a  partner. 

Before  Mr.  Justice  Evans,  at  Kershaw^  Fall  Term^  1847. 

These  were  three  actions  of  trespass,  tried  together.     In 
November,  1844,  a  store  was  set  up  in  Camden,  under  the 
superintendence  of  one  Aaron  Burr,  for  the  sale  of  shoes, 
boots,  hats,  and  some  description  of  dry  goods.     The  bus 
iness  was  carried  on  in  the  name  of  the  plaintiffs.     The 
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B\^n  over  the  door  was  H.  Bartlelt  &  Co.,  and  the  respec- 
tive names  of  the  to-partners,  Hiram  and  Franklin  Bart- 
lett, were  painted  at  the  windows.  Burr  professed  to  be 
only  an  agent  for  them.  The  defendant,  Abram  D. 
Jones,  had  a  judgment  against  Burr,  which,  with  interest 
and  costs,  amounted  to  $1635  44  cents.  On  the  30th  De* 
cember,  1846,  the  Sheriff,  Levy,  levied  this  fi.  fa.  of  Jones^ 
by  his  direction,  on  a  large  amount  of  .the  goods  in  the 
store,  as  the  property  of  Burr,  and  sold  them  the  1st  Mon- 
day in  February.  For  this  alleged  trespass,  the  first  two 
actions  were  brought  against  Jones  <&  Levy,  the  Sheriff, 
separately.  There  being  still  a  balance  unsatisfied,  a  fur- 
ther levy  was  made,  so  as  to  satisiy  the  execution  in  full. 
For  the  second  levy,  the  third  action  was  brought.  The 
only  question  was,  whether  the  goods  belonged  to  the 
plaintiffs,  or  to  Burr.  If  to  the  latter,  then  the  defendants 
were  justified  in  what  they  had  done.  Many  witnesses 
were  examined  on  both  sides. 

The  presiding  Judge  was  of  opinion,  that  the  evidence 
did  not  create  a  partnership  with  Burr.  The  amount  of 
his  compensation  depended  on  the  quantum  of  business 
done,  but  he  was  not  to  participate  in  the  losses.  This 
did  not  make  him  a  partner. 

The  question  submitted  to  the  jury  was,  whether  the 
goods  levied  on,were  the  plaintiffs'.  His  honor  said  there 
might  be  some  facts  unexplained,  which  created  a  suspi- 
cion, but  if  they  could  believe  the  witness,  Burn  he  thought 
the  plaintiffs'  right  of  property  clearly  established.  The 
jury  found  for  the  plaintiffs,  the  amount  that  the  Sheriff 
sold  the  goods  for.  The  goods  were  proved  to  have  been 
of  much  greater  value. 

The  day  before  the  trial,  a  motion  was  made  that  the 
plaintiffs  should  give  security  for  the  costs.  It  appeared 
from  the  facts  stated,  that  they  were  insolvent,  and  had 
assigned  all  their  estate,  including  this  action,  to  OIney  <& 
Johnson.  This  motion  was  refused,  on  the  ground,  that 
mere  insolvency  existing  at  the  commencement  of  the  suit, 
or  supervening  afterwards,  was  no  ground  to  order  security 
for  costs. 


r 
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The  only  question  made  in  the  notice  of  appeal,  which 
>va;s  considered  by  the  Court,  was  that  of  the  co-partnership. 

Many  questions  of  fact  were  also  made,  but  as  they 
Were  not  considered,  it  is  unnecessary  to  notice  them  here4 

Smart  &  Oregg^  for  the  motion. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

The  only  question  necessary  to  be  considered,  is  whe- 
ther the  Judge  was  right  in  holdinof  that  Burr  was  not  a 
co-partner.  For  all  the  other  supposed  errors  are  in  fact 
merely,  and  cannot  affect  the  verdict.  If  the  plaintiffs  be 
entitled  to  their  verdict,  then  the  security  for  costs  is  whol- 
ly unimportant.  But  according  to  the  case  of  Cleverly  v. 
McCullough,  S  MS.  No.  414.  the  utmost  the  defendants 
could  have  asked,  would  have  been  that  the  assignee  of 
the  plaintiflfs  should  have  entered  into  a  Consent  rule  to 
become  liable  for  the  costs. 

I  am  aware,  that  participation  in  profits  is  enough  in 
most  cases  to  make  a  man  a  partner.  The  case  of  Simp- 
som  V.  Pheltz,  1  McC.  Chan.  R.  213,  is  full  to  that  point. 
But  although  it  makes  him  a  partner  in  the  concern,  yet 
it  gives  him  no  title  to  the  capital  stock,  if  his  interest  be 
merely  in  the  profits.  That  seems  to  be  the  case  with  the 
witness.  Burr — the  goods  were  purchased  by  the  plaintiffs, 
and  he,  as  their  agent,  sold  them.  For  his  services,  he 
was  to  receive  a  part,  one-half  of  the  nett  profits.  This 
Was  an  interest  merely,  in  the  profits,  when  the  goods  were 
sold.  The  goods,  until  sold,  were  the  property  of  the 
plaintiffs ;  and  when  unsold,  he  had  no  interest  whatever 
in  them.  The  plaintiffs  could  maintain,  by  their  property, 
trespass  or  trover  against  a  stranger,  who  might  take  them 
away. 

So  too,  I  think,  there  is  no  doubt,  where  oner  does  not 
become  a  member  of  a  concern,  but  is  to  act  as  an  agent 
or  clerk  in  effecting  sales,  and  his  compensation  for  his 
services,  is  to  be  measured  by  the  profits,  that  in  such  *a 
case,  he  would,  not  be  a  partner.  It  is  true,  that  unless 
there  were  profits,  he  could  not  receive  any  compensation, 
and  to  ascertain  whether  there  were  or  not  profits,  losses 
60 
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as  well  as  expenses,  must  be  deducted ;  and  hence  there- 
fore, in  an  account  for  his  services,  he  would  be  regarded 
as  quasi  partner  to  ascertain  his  compensation.  But  he 
has  none  of  the  general  rights  of  a  partner,  nor  is  he 
subject  to  his  liabilities.  He  stands  merely  as  an  agent 
managing  for  his  principal  a  mercantile  concern. 
The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  Frost,  J.  and  Withers,  J. 
concurred. 

Motion  refused. 


The  State  v.  Britton  Williams. 

Where,  in  an  indictment,  a  statutory  offence  is  charged  in  the  words  of  the  en- 
acting clause,  it  is  all  that  the  strictest  rules  of  criminal  pleading  rcqxiire. 

Where  the  indictment,  under  the  Act  of  1826,  charged  the  defendant  wiih  taking 
grain  from  a  field,  and  the  proof  was  that  he  had  token  a  half  bushel  of  peas ; 
on  appeal,  the  Court  hdd,  that  peas  were  included  in  the  general  expression 
"other  grain,"  which  is  used  in  the  Act 

The  role  of  construction,  applicable  to  all  instruments  of  writing,  and  even  to 
ordinary  conversation,  "  that  general  and  unlimited  terms  are  restrained  and 
limited  by  particular  recitals,  when  used  in  connexion  with  them,"  does  not 
require  the  rejection  of  the  general  terms  entirely.  The  rule  is  also  to  be  ta- 
ken in  connexion  with  other  rules  of  construction,  such  as  that  "An  Act 
shall  be  so  construed  as  to  carry  out  the  declared  intention  of  the  Legislature." 
Vide  MS.  Decis.  3  vol.  341,  (^SUUe  v.  Sfdfer.) 

Before  Mr.  Justice  Frost,  at  Barnwell^   Spring  Term, 

1848. 

The  indictment  charged  the  defendant  with  "  taking 
grain  from  a  field ;"  concluding  against  the  form  of  the 
statute.  The  Act  makes  it  larceny  to  take  cotton,  rice, 
"  corn  or  other  grain"  from  a  field.  The  indictment  pur- 
sued the  words  of  the  Act. 

It  was  proved  by  the  prosecutor,  that  peas  had  been 
picked  from  his  field  ;  about  half  a  bushel.  Another  wit- 
ness saw  the  defendant  in  the  prosecutor's  field  picking 
peas ;  and  a  third,  the  day  after,  saw  new  picked  peas  in 
the  defendant's  house.  The  defendant  lived  within  two 
hundred  yards  of  the  field. 
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In  the  defence  it  was  argued,  that  peas  are  not  grain  ; 
and  that  though  the  indictment  pursued  the  enacting  words 
of  the  statute,  the  offence  was  not  sufficiently  defined  to 
distinguish  it  from  common  larceny ;  and  that  it  should 
have  been  charged,  that  the  grain  was  growing  in  the 
field.  Another  question  was  presented,  whether,  under 
the  general  expression  ''other  grain,"  the  penalty  of  the 
statute  could  be  extended  to  comprehend  other  descrip- 
tions of  grain  besides  those  particularly  mentioned.  These 
objections  were  overruled,  and  the  defendant  was  found 
guilty. 

The  defendant  gave  notice  that  at  the  next  sitting  of  the 
Appeal  Court,  a  motion  would  be  made  in  arrest  of  judg- 
ment, on  the  following  grounds  : 

1.  Because  the  indictment  charges  defendant  with  taking 
grain,  viz :  peas, — whereas,  peas  are  not  grain,  and  it  is 
not  indictable  to  take  peas  from  a  field. 

2.  Because  the  indictment  does  not  set  forth  that  the 
supposed  grain,  viz :  Peas,  were  growing  in  a  field. 

3.  Because  the  indictment  charges  an  ofifence  at  com- 
mon law,  yet  concludes  as  for  a  statutory  ofience. 

Bellinger  &  Hutson,  for  the  motion. 

Edwards,  Solicitor,  contra, 

Evans,  J.  delivered  the  opinion  of  the  Court. 

The  defendant  was  indicted  and  convicted  under  an  Act 
of  the  Legislature,  to  make  the  fraudulent  and  secret  taking 
of  cotton,  corn  and  other  grain,  before  severance  from  the 
soil,  larceny.  The  words  of  the  Act  arc,  "  if  any  person 
shall  take  from  any  field,  not  belonging  to  such  person,  any 
cotton,  corn,  rice  or  other  grain,  fraudulently,  with  intent 
secretly  to  convert  the  ^?ame,"  (fee.  The  objections  to  the 
indictment  may  be  slated  as  two-fold.  1.  That  the  indict- 
ment does  not  state  that  the  peas  were  growing  in  the  field 
unsevered  from  the  free  hold.  2.  Tlini  peas  are  not  grain, 
and  it  is  not  indictable  to  take  peas  from  a  field.  On  the 
first  ground,  it  is  sufficient  to  say,  that  the  ofllence  in  this 
case  is  charged  in  the  words  of  the  enacting  clause,  and 
that  it  is  all  that  the  strictest  rules  of  criminal  pleading  re- 
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quire.  The  2nd  ground,  it  is  necessary  to  consider  more 
at  large.  It  is  an  acknowledged  rule  of  construction,  ap* 
plicable  to  all  instruments  of  writing,  and  even  to  ordi- 
nary conversation,  as  is  said  in  the  case  of  The  Treasurers 
V,  Lang,  2  Bail.  430,  that  general  and  unlimited  terms  are 
restrained  and  limited  by  particular  recitals,  when  used  in 
connexion  with  them,  for  the  obvious  reason  that  they  con- 
vey a  more  definite  idea.  No  one  has  ever  supposed  that 
the  rule  required  the  rejection  of  the  general  terms  entire- 
ly. The  rule,  as  laid  down  in  Dwarris  on  Statutes,  69, 
(9th  vol.  of  Law  Library,)  requires  nothing  more  than  the 
restriction  of  the  general  terms  to  cases  of  the  same  kind 
as  those  expressly  enumerated  ;  but  this  rule  must  be  ta- 
ken in  connexion  with  other  rules  of  cotistruction,  such  as 
that  referred  to  in  the  xiase  of  the  State  v.  Suber,  2d  vol. 
MS.  Decisions,  341,  that  an  Act  shall  be  so  construed  as  to 
carry  out  the  declared  intention  of  the  Legislature.  From 
what  is  said  by  Lord  Kenyon  in  Jenkinson  v,  Thomas^  4 
Term.  R.  666,  it  would  seem  the  rule  does  not  apply  when 
it  is  clear  that  the  case  is  within  the  words  of  the  statute, 
but  only  to  avoid  extending  the  construction  to  cases  within 
the  mischiej,  but  not  within  the  words  of  the  statute.  In 
the  case  of  the  King  v.  Hodnette,  BuUer,  J.  said,  where 
the  words  are  plain  we  are  to  decide  on  them.  If  they 
are  doubtful,  we  are  then  to  have  recourse  to  the  subject 
matter.  The  construction  given  to  all  our  statutes  which 
have  similar  provisions,  is  in  conformity  with  these  princi- 
ples. By  the  Act  of  1817,  (7  Slat.  454,)  it  is  enacted,  that 
if  any  "  shop-keeper,  trader  or  other  person^^  shall  directly 
or  indirectly  buy  or  purchase  from  any  slave,  "  any  corn, 
rice,  peas  or  other  grain,  bacon,  flour,  tobacco,  indigo,  cot- 
ton, blades,  hay,  or  any  other  article  whatsoever,  or  shall 
otherwise  deal,  trade  or  traffic  with  any  slave,"  <fec.  In 
jhe  construction  of  this  statute,  it  has  never  been  supposed 
that  the  general  words,  other  person,  are  restricted  by  the 
preceding  words,  **  shop-keeper  or  trader,"  to  persons  of 
the  like  character  or  employment ;  or  that  the  words  '*  other 
grain,^^  were  restricted  by  the  words  '*  corn,  ricelor  peas,^* 
from  meaning  what  was .  obviously   intended — every  de- 


APPEALS  AT  LAW.  477 

State  V.  Williams. 

Bcriptioii  of  grain  ;  or  that  the  words  "  any  other  article 
tohatsoeverj^^  were  restrained  by  the  preceding  words  **  ba- 
con, flour,''  <fec.  It  is  every  day's  practice  to  convict  for 
buying  poultry  and  other  things,  no  way  resembling  the 
articles  particularly  enumerated.  It  will  be  perceived  that 
there  is  nothing  in  the  Act  expressly  prohibiting  the  selling 
anything  to  a  slave  ;  but  yet  it  was  held,  in  the  case  of  the 
State  V.  Suber,  that  it  was  a  violation  of  the  Act  to  sell  a 
handkerchief  to  a  slave,  on  the  principle  that  the  words 
otherwise  deal,  trade  and  traffic,  were  intended  to  cut  up 
by  the  roots  every  species  of  traffic  with  a  slave,  without 
reference  to  the  kinds  of  trading  before  enumerated.  A 
similar  construction  has  been  given  the  Act  of  1822,  against 
fraudulently  packing  cotton.  The  words  are,  *'  if  any  per- 
son shall  be  convicted  of  knowingFy  and  wilfully  packing 
or  putting  into  any  bale  or  bales  of  cotton,  any  stone,  wood, 
trash  cotton  or  cotton  seed,  or  any  other  matter  or  thing 
whatsoever?^  In  the  case  of  the  State  v,  Holman,  3  Mc- 
Cord,  306,  the  defendant  was  indicted  under  the  Act  for 
pouring  water  into  a  bale  of  cotton.  It  wis  held  that  the 
general  words,  matter  or  thing,  were  not  restricted  to  stone, 
wood,  trash  cotton  or  cotton  seed,  or  things  of  a  like  na- 
ture. Johnson,  J.  said,  '^  it  is  contended  that  ^  any  matter 
or  thing  whatsoever,'  should  be  construed  in  reference  to 
the  preceding  specifications.  But  the  rule  does  not  apply, 
except  where  there  is  a  repugnance  or  incompatibility  be- 
tween the  specific  and  general  expressions  ;"  and  refers  for 
authority  to  the  rule  adopted  in  the  U.  States  v.  Fisher, 
2  Cra.  355,  as  superseding  all  other  rules.  It  is,  that 
where  a  law  is  plain  and  unambiguous,  whether  expressed 
in  general  or  limited  terms,  the  Legislature  should  be  in- 
tended to  mean  what  they  have  plainly  expressed,  and  con- 
sequently there  is  no  room  left  for  constructio^k 

The  only  remaining  question  is  whether  pel&  are  inclu- 
ded within  the  general  term  other  grain,  I  do  not  under- 
take to  say  whether  peas  belong  to  the  same  class  aiiri  order 
as  corn  and  rice,  according  to  the  classification  of  the 
botanists.  I  presume  they  do  not.  But  the  Legislature, 
I  suppose,  used   the  words  othei*  grain  as  words  of  com- 
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mon  parlance,  and  in  the  same  sense  in  which  they  were 
used  in  other  Acts.  By  reference  to  the  Act  of  1817,  re- 
lating to  trading  with  slaves,  it  will  be  found  that  the 
Legislature  regarded  peas  as  grain.  The  words  are— -corn, 
rice,  peas  or  other  grain ;  showing  clearly,  that  they  were 
considered  as  much  grain  as  corn  and  rice  ;  and  I  am  very 
confident  that,  in  the  published  prices  current,  peas  are 
put  down  with  corn,  wheat  and  oats  under  the  general 
head  of  grain.  I  come,  therefore,  to  the  conclusion  that 
there  is  nothing,  in  any  of  the  grounds,  made  in  arrest  of 
judgment,  and  that  the  motion  must  be  dismissed. 

O'Neall,  J.  and  Frost,  J.  concurred. 
Richardson,  J.  dissented. 
Motion  refused. 


J,  S,  Bratton  v.  W.  X  Clawson, 

A  cotton-gin  in  its  place,  t.  e»  connected  with  tbe  running  woiks  in  the  gin-houBe, 
is  a  fixture  that  passes  to  the  purchaser  of  the  house. 

Where  an  action  of  trespass,  for  carrying  off  a  gin,  was  brought  by  a  plaintiiT 
who  had  purchased,  at  Sheriff's  sale,  the  land  upon  which  stood  the  gin-house, 
with  the  gin  attached  in  the  usual  way,  by  a  band,  without  proof  of  notice  that 
the  gin  was  excepted  or  serered  from  the  house,  and  where  the  defendant  had 
purchased  the  gin  as  a  moyeable,  the  former  owner  (defendant  in  execution,) 
having  directed  the  Sheriff  to  levy  on  the  gin  separately,  and  given  bond  for  its 
delivery — the  Court  hdd,  that  such  direction  and  conduct,  on  the  part  of  the 
said  defendant  in  execution,  was  merely  inchoate,  and  did  not  amount  to  a 
practical  severance  of  the  gin  from  the  rest  of  the  machinery,  so  as  to  make  it 
personal  property,  and  no  longer  a  fixture  passing  with  the  house. 

Before  Mr.  Justice  Richardson,  at  York,  Spring  IT,  1848. 

This  case  was  before  the  Court  of  Appeals  last  term,  and 
the  plaintiff  title  to  the  gin-house  settled.  This  was  an 
action  fo^Hing  a  gin,  Dutch  fan  and  thresher,  found  in  the 
gin-hou^^pught  at  Sheriff's  sale  by  the  plaintiff. 

Afiej^^  evidence  of  the  sale  of  the  land  to  the  plaintiff 
had  bron  given,  and  the  decision  of  the  Court  of  Appeals  as 
to  the  boundaries  of  the  Sheriff's  titles,  the  defendant's  coun- 
sel conceded  the  legal  right  of  plaintiff  to  the  gin-house,  but 
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contended  that  the  gin,  thresher  and  fan  did  not  pass  with 
the  gin-house  and  land,  being  personal  property. 

The  presiding  Judge  charged  the  jury  that  the  thresher 
and  fan  were  personal  property,  and  the  plaintiff  could  not 
recover  for  them ;  but  that  the  gin  was  clearly  a  fixture,  and 
had  passed  by  the  Sheriff's  title  to  the  plaintiff.  That  both 
this  point  and  the  boundaries  of  that  title  included  the  gin- 
house,  and  of  course  the  gin  itself,  had  been  settled  in  the 
decision  of  the  Ck)urt  of  Appeals,  unless  the  additional  evi- 
dence now  adduced  had  shown  that  the  gin  had  been  sev- 
ered from  the  gin-house  before  the  sale  of  the  land  to  the 
plaintiff.  If  so  severed,  the  plaintiff  could  not  recover  for 
the  trespass  in  taking  it  away.  But  his  own  opinion  was, 
that  no  severance  was  proved.  The  additional  evidence  on 
the  part  of  the  defendant  must  therefore  be  set  forth. 

jF^.  Fa.  WUliam  Polck  v.  R.  Strait— Levy,  10th  Febru- 
ary,  18AT —Crossland  v.  R.  Strait,  24th  December,  1846, 
bought  one  cotton-gin  and  thresher — sold  2d  March,  1847. 

A.  O.  Mathis  proves  bond  of  Strait  <fc  ,  to  Sheriff, 

to  deliver  the  cotton-gin,  fan  and  thresher,  24th  December, 
1846.  Sheriff  levied  from  a  list  of  articles  offered  by  Strait ; 
did  not  see  them.  The  argument  on  the  part  of  the  defend- 
ant was  this :  That  inasmuch  as  Strait  had  sanctioned  the 
levy  on  the  gin,  and  given  bond  for  the  delivery  to  the  Sheriff, 
this  amounted  to  an  actual  severance,  although  the  gin  had 
not  been  moved  from  the  rest  of  the  machinery.  Whereas 
the  Court  held  that  there  must  first  be  an  actual  practical 
severance — otherwise,  it  would  operate  as  a  fraud  upon  the 
purchaser  of  the  land  and  gin-house,  with  its  fixtures. 

See  plaintiff^s  second  and  thud  grounds  of  appeal. 

The  defendant  appealed,  and  moved  the  Court  of  Ap^ls 
for  a  new  trial,  on  the  following  grounds,  viz : 

1st.  Because  his  Honor  erred,  as  the  defendant  supposes, 
in  his  charge  to  the  jury,  in  saying  to  them  that  all  the  ques- 
tions now  made  were  fully  and  completely  settled  by  the 
opinion  of  the  Court  of  Appeals  in  this  case. 

2d.  Because  his  Honor  ruled,  and  charged  the  jury,  that 
there  was  no  severance  of  the  gin  from  the  freehold  before 
the  sale  of  the  land  to  the  plaintiff,  but  only  an  intention  to- 
separate  the  gin.  Whereas,  the  defendant  submits  that  there 
was  legal  severance,  by  the  acts  of  the  Sheriff,  who  made 
the  levies  on  the  gin  and  the  land,  and  the  defendant  in  exe- 
cution, Richard  Strait,  as  the  gin  was  levied  on  and  bond 
given  for  its  delivery  to  the  Sheriff,  on  24th  December,  1846, 
and  the  land  was  not  levied  on  until  10th  February,  1847 ; 
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and  the  land  was  advertised  to  be  sold  at  York  Court  Hous^ 
on  1st  March,  1847,  and  the  gin  at  the  defendant's,  Richard 
Strait's,  on  Tuesday,  2d  March,  1847. 

3d.  Because  his  Honor  erred,  in  charging  the  jury,  in  say- 
ing to  them  it  would  operate  as  a  fraud  upon  the  plaintiff,  if 
he  were  not  permitted  to  recover  for  the  value  of  the  gin : 
whereas,  the  defendant  submits  that  it  would  operate  as  a  le- 
gal fraud,  at  hast,  on  the  defendant,  Richard  Strait,  and  his 
creditors,  if  the  plaintiff  was  permitted  to  recover. 

4th.  Because  it  is  clear,  from  the  whole  facts  of  the  case, 
that  it  was  not  the  intention  of  the  Sheriff  to  sell  the  gin  with 
the  land,  nor  did  the  plaintiff  bid  imder  the  impression  he 
was  purchasing  the  gin,  and  therefore  he  ought  not  to  recover 
its  value. 

WiTHERSPOON,  for  the  motion. 

Richardson,  J.  delivered  the  opinion  of  the  Court- 

This  was  an  action  of  trespass  for  carrying  off  a  gin, 
a  Dutch  fan  and  thresher,  from  the  gin-house  of  the  plain- 
tiff. The  only  dispute  was  upon  the  trespass  in  taking  the 
gin.  The  gin  was  attached  to  the  running  machinery,  in 
the  usual  way,  by  a  band.  The  plaintiff  had  purchased 
the  land,  on  which  the  gin-house  stood,  without  any  proof 
of  ftotice  to  him,  that  the  gin  .or  the  fan,  or  the  thresher, 
which  also  lay  in  the  gin-house,  were  excepted,  or  severed 
^  from  the  house.  On  the  other  hand,  the  defendant  had 
^purchased  the  gin,  fan  and  thresher,  as  moveables,  and  took 
them  from  the  gin  house.  As  to  the  fan  and  thresher]  they 
"  were  his.  But  to  which  of  the  two  purchasers  did  the  gin  be- 
long? was  the  question.  That  a  cotton  gin  in  its  place,  t.  c. 
connected  with  the  running  works  in  the  gin-house,  is  a  fix- 
ture, that  passes  to  the  purchaser  of  the  house,  was  before  de- 
cided in  the  very  case.  The  same  law  of  fixtures  was  before 
laid  down  in  Fairis  v  Walker,  1  Bail.  540.  The  only  ques- 
tion therefore  remaining  open  was  this  :  Inasmuch  as  Mr, 
Stait,  the  former  owner  of  the  gin-house,  had  directed  the 
Sheriff  to  levy  on  the  gin,  together  with  the  fan  and  thresh- 
er, and  given  bond  for  the  delivery,  whether  such  direction 
and  conduct  on  the  part  of  Stait,  amounted  to  a  severance 
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of  the  gin  from  the  rest  of  the  machinery:,  so  as  to  make  it 
personal  property  and  no  longer  a  fixture  passing  with  the 
house.  This  was  the  question  made  and  decided  by  the 
jury.  There  can  be  little  question  that  the  owner  might 
have  disconnected  the  gin,  the  wheels,  and  the  entire  ma- 
chinery, and  thus  converted  them,  as  they  once  were,  again 
into  personal  property.  In  like  manner  a  man  might  con- 
vert the  doors  and  sashes,  and  even  the  bricks  and  boards 
of  his  house  into  personal  property.  But  unless  he  has 
practically  done  so,  the  right  in  the  purchaser  to  all  such 
things  as  stand  in  (heir  usual  connection  with  the  freehold 
purchased,  is  not  to  be  questioned.  If  the  mere  thought  or 
'will,  or  any  inchoate  arrangement  of  the  owner,  so  to  do, 
were  to  be  received  as  the  act  itself,  frauds  would  follow. 
One  mi^ht  purchase  a  lot  with  a  fine  house  on  it,  and  find 
the  windows,  doors,  sashes,  mantle  pieces  and  so  on,  al- 
though all  in  their  proper  places,  converted  into  personalty, 
or  moveables,  and  his  house  dismantled,  by  the  will  of  the 
seUer.  Not  so,  is  the  law.  The  intention,  without  the 
corresponding  action,  is  unconsequential  and  leaves  the 
house,  in  law,  as  it  stands  in  fact.  The  motion  is  dis- 
missed. 

O'Neall,  J.  Evans,  J.  and  Frost,  J.  concurred 

Motion  dismissed. 


J.  N.  Scofield  V.  J.  J.  Kinsler. 

y^ere  plaintiff  deposited,  with  defendant,  4iertain  sums  of  money  for  an  indefi- 
nite quantity  of  brick  and  gravel  to  be  delivered  by  him,  and  after  he  ceased 
to  deliver  these  materials  without  accounting  for  the  whole  sum,  in  the  quan- 
tity furnished,  brought  against  him  an  action  for  money  had  and  received,  for 
the  recovery  of  the  balance,  the  Court  kdd  that  no  balance  could  be  struck 
until  the  date  of  the  final  delivery,  and  that  from  that  time,  only,  defend- 
ant was  liable  for  the  balance,  with  interest  thereon,  without  demand  by  the 
plaintiff. 

Before  Mr.  Justice  Withers,  at  Columbia^  March^  1848. 

The  action  was  brought  for  money  had  and  received. 
The  plaintiff  had  undertaken  a  job  connected  with  the 
61 
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water  works  in  Columbia,  which  required  a  quantity  of 
brick  and  pebble. 

The  plaintiff  produced  the  following  receipt ;  which  a 
witness  said  was  subscribed  by  defendant,  viz  :  "  Received, 
Columbia,  March  28,  1846,  of  Mr.  Scofield,  forty  dollars, 
on  brick  account."  The  same  witness  said,  he  saw  in  the 
plaintiff's  possession,  in  1847,  another  receipt,  which  he 
had  no  doubt  was  also  subscribed  by  the  defendant,  in  a 
form  similar  to  the  above,  acknowledging  the  receipt  of 
three  hundred  dollars  from  the  plaintiff. 

Another  witness  had  also  seen  the  last  mentioned  receipt, 
and  stated  that  Kinsler,  the  defendant,  told  him  it  was  for 
$300,  for  brick,  he  was  to  furnish  for  work  Scofield  had 
engaged  to  do  at  the  water  works.  This  witness  saw  the 
receipt  mentioned,  in  the  summer  of  1846.  This  witness, 
(Maybin)  and  Kinsler,  were  securities  for  Scofield,  upon 
bis  engagement. 

The  plaintiff  produced  an  account  for  brick,  which  the 
defendant  admitted  he  had  rendered  to  him,  charging  the 
delivery  of  brick,  from  21st  Feb.,  1846,  to  the  5th  August, 
1846,  and  gravel,  on  the  6th  August,  1846,  amounting  to 
$179  41. 

S.  B.  Welch  said :  I  was  working  with  Scofield,  from 
Che  16th  June,  1845.  I  don't  think  defendant  delivered 
brick  or  tile,  to  Scofield,  before  the  first  date  in  the  account 
rendered,  nor  afler  the  last  date.  I  think  a  few  brick  were 
delivered  to  Brown  &  Scofield,  at  the  Church.  Gravel  was 
delivered,  by  Kinsler,  to  Scofield  ;  15  loads,  which  I  con- 
sidered equal  to  13  good  ones  ;  delivered  at  the  basin.  I 
received  all  the  gravel  delivered  at  the  basin,  and  I  think 
no  more  was  delivered  by  Kinsler,  than  the  above  quantity. 
It  would  take  170  loads  of  gravel,  for  the  whole  work  at 
the  basin.  Other  persons  delivered  the  better  part  of  it.- — 
In  the  reply,  the  same  witness  said  :  I  kept  the  account 
of  gravel,  when  the  work  was  going  on,  and  I  think  Kin- 
sler could  have  delivered  none  without  my  knowledge : 
there  were  15  (equal  to  13)  loads. 

The  defence  insisted  on,  was,  that  Kinsler  had  delivered 
brick  and  gravel,  to  the  full  amount  of  the  two  sums  ad- 
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vanced.  His  testimony  was  to  the  following  purport :  In 
August,  1846,  his  wagon  was  seen  engaged  in  hauling 
gravel  to  Scofield — 4  horses  hauling — engaged,  perhaps, 
two  or  three  weeks  off  and  on,  with  one  wagon  ;  but  the 
number  of  days  were  not  specified.  Another  witness  said, 
defendant  was  engaged  4  or  5  weeks  with  2  wagons — not 
the  whole  time.  He  could  not  tell  how  many  loads  were 
hauled — one  wagon,  with  the  force  Kinsler  had  engaged, 
might  haul  4  or  5  loads  a  day — a  load  was  supposed  (o 
be  worth  $1  7.5,  (and  that  was  the  price  charged  m  the 
account  rendered  to  plaintiff.)  The  estimate  of  the  wit- 
nesses for  defendant,  as  to  the  quantity  of  gravel  it  would 
take  to  complete  the  work  on  which  plaintiff  was  engaged, 
ranged  from  600  to  1000  loads.  This  was  quite  conjectu- 
ral, however,  and  the  witnesses  spoke  with  no  confidence. 
It  is  before  stated,  that  one  of  plaintiff's  witnesses,  who 
was  engaged  with  Scofield,  said  it  required  170  loads. 

The  above  comprises  the  substance  of  the  whole  testi- 
mony. Reported,  because  the  2nd  of  appeal  seemed  to 
require  it.  The  presiding  Judge  told  the  jury  he  did  not 
think  interest  should  go  on  the  two  sums  advanced  by 
plaintiff,  from  the  time  of  the  deposite;  but  should  be  allowed 
on  such  balance  as  they  might  conclude  was  in  defendant's 
hands,  when  he  ceased  to.  deliver  brick  or  pebble — ^and 
from  that  period.  They  were  fully  instructed  as  to  the 
general  merits  of  the  case ;  that  the  true  inquiry  was  whe- 
ther the  money  had  been  advanced  as  alleged  by  plaintiff, 
and  how  much.  If  so,  whether  defendant  had  accounted 
for  the  whole  sum  in  materials  furnished,  or  for  how  much  ; 
and  their  verdict  would  be  according  to  their  conclusions, 
on  these  points. 

The  jury  returned  a  verdict  for  the  plaintiff,  for  $160 
50  ;  with  interest  from  25th  March,  1845. 

The  defendant  moved  the  Court  of  Appeals  for  a  new 
trial,  on  the  following  grounds  : 

1st.  Because  the  sum  sued  for,  was  not  an  interest  bear- 
ing demand,  and  the  jury  should  not  have  given  in- 
terest. 
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2nd.  Because  the  finding  of  the  jury  was  contrary  t& 
the  law  and  the  evidence. 
Moore,  for  the  motion. 
P  ORG  HER,  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

After  the  verdict,  it  cannot  be  questioned,  that  the  bal- 
ance of  the  $340,  advanced  by  Scofield  to  Kinsler,  amount- 
ed to  $160  50.  But,  as  the  original  sum  of  $340^  had 
been  deposited  with  Kinsler,  for  an  indefinite  amount  of 
brick  ^nd  gravel,  no  balance  could  be  struck,  until  all  such 
materials  had  been  delivered  to  Scofield.  Such  final  de- 
livery appears  from  the  evidence,  lo  have  occurred  on  the 
6th  August,  1846.  Until  that  time,  Kinsler  was  merely 
Scofield's  depository,  for  a  certain  and  defined  appropria- 
tion of  the  $340.  But,  after  that  purpose  was  answered, 
Kinsler  stood  as  to  the  nett  balance,  as  one,  to  whom  cash 
had  been  lent,  or  who  had  used  another's  money — t.  e. 
he  was  liable  for  the  balance,  from  the  6th  August ;  and 
also  for  the  interest.  Because  he  kept  the  money  from 
that  time,  for  no  purpose  of  Scofield  ;  and  it  may  be  in- 
ferred, that  he  used  the  money  for  his  own  purposes.  See 
C.  4*  /.  Bidma  v.  O.  ^  Co.  1  N.  and  McC.  45,  to  justify 
the  charge  of  interest,  in  cases  of  the  imputed  use  of  an- 
other's money.  In  a  word,  the  rational  construction  of 
the  contract,  is,  that  Kinsler  was  to  repay  the  overplus  of 
money,  as  soon  as  he  had  furnished  the  last  of  the  brick 
and  gravel.  If,  for  instance,  he  had  furnished  noney  in- 
terest would  have  been  due,  from  the  date  of  the  advance- 
ment, upon  the  inference  that  he  employed  it  for  his  own 
use ;  and  the  same  principle  applies  equally  lo  the  nett 
balance  in  hand,  after  the  specific  purpose  of  Kinsler  had 
been  answered.  Lastly,  and  for  the  same  reasons,  Scofield 
was  not  obliged  to  make  a  specific  demand  of  the  balance ; 
i,  e.  Kinsler  cannot  be  put  upon  the  footing  of  a  Sheriff,  a 
bank,  or  general  factor,  who  collected  money,  simply  to  be 
kept  to  abide  orders.  Such  was  not  Kinsler's  agency. — 
We,  therefore,  concur  with  the  presiding  Judge,  as  to  the 
time  of  the  interest ;  and  a  new  trial  must  of  course  be 
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ordered,  unless  the  plaintiff  remits  so  much  of  the  interest 
as  is  allowed  by  the  jury,  from  the  25th  March  to  the  6th 
August,  1846. 

CNeall,  J.  Evans,  J.  Frost,  J.  and  Withers,    J. 
concurred. 

New  trial  granted  nisi. 


There  not  being  room  intkUvohme  for  (Ae remainder  of  ihfi  cases  of  this  T^erm^ 
ikey  win  be  given  m  the  next  volume. 
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COLUMBIA  AND  CHARLESTON, 

FROM  NOVEMBER,  1847,  TO  MAt,  1848,  INCLUSIVE. 


C.  M,  Cregier  v.  Owen  Bunton. 

The  Act  of  1841,  which  givea  to  each  party,  in  all  cases  in  Which  a  jury  shall  be 
empannelled,  before  they  shall  be  charged  with  the  trial  of  any  issue,  the 
right  to  challenge  without  cause  shown,  two  of  the  jury  so  empannelled,  is  not 
a  violation  of  the  6th  section  of  the  9th  article  of  the  Constitution  of  this  State/ 

The  trial  by  jury  does  not  begin  until  the  jury  are  sworn  and  charged  with  the 
case.  All  that  precedes  is  preliminary  to  the  trial.  It  relates  to  the  manner  in 
which  the  jury  is  to  be  constituted,  and  is  no  part  of  the  trial. 

Before  Mr.  Justice  0^'Seai.i.,  ai  Walterboraugh^  Fall  Term, 

1845. 

REPORT  OP  THE  CIRCUIT  JUDGE. 

This  was  an  action  of  slander  for  words  spoken.     The 

plaintiff,  under  the  Act  of  Assembly  of  1841,  challenged  a 

juror.     Mr.  Solicitor  Edwards  objected  to  the  allowance  of 

the  challenge,  on  the  ground  that  the  Act  was  unconstitn^ 
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tional,  and  supported  his  objection  by  a  well  sustained  ar-^ 
guraent  from  the  Constitution  of  the  United  States,  and  of 
this  State.     I  thought,  and  still  think,  thete  was  much   ia 
the  argument,  drawn  from    the  6lh  section  of  the    9th  ar- 
ticle of  the  Constitution  of  this  State.     But  as  the  Act  had 
been  allowed  in  all  cases  by  my  brethren  and  myself,  with- 
out objection,  I  thought  it  best  to  overrule  the  objection. — 
The  challenge  was  allowed.     The  words  laid  were — ''He 
had  killed  and  stolen  a  beef,  the  property  of  Clarke  or  Wil- 
son, and  the  hide  had  been  found,"  with  the   proper  collo- 
quence  and  inuendoes  to  apply  the  words  to   the   plaintiff. 
It  appeared  that  the  plaintiff  was    the   overseer  of  Mrs. 
Wilson  ;  that  a  beef  (cow  or  steer,)  had  been  killed  in  the 
neighborhood,  and  the  hide  had  been/ound,  where  conceal- 
ed ;  at  first  it   was    thought  to  be  the    property   of  John 
Clarke ;  at  last,  however,  it  was  ascertained  to  be  the  pro- 
perty of  Mrs.    Wilson.     The    defendant,   the  first  day  of 
April  Court,  speaking  with  Mr.  Forester  about  the  plaintiff, 
asked  if  he  had  heard  the  news  about  him  ;  the  witness  said 
he  hoped  it  was  not  lying  ;  the  defendant  said  worse  than 
that ;  the  witness  said  he  hoped  it  was  not    stealing  ;  the 
defendant  said  yes ;  and  went  on  to  say  the  report  was,  that 
he  had  killed  a  beef  of  John  Clarke's  ;  that  the  reason    he 
did  so  was,  that  he  had  been  to   Charleston — not  having 
money  to  pay  his  stage  fare  back,  he  had  pawned  his  watch 
to  Clark,  and  that  as  it  was  worth  more  than  the  stage  fare| 
the  plaintiff,  Cregier,  had  killed  the  beef  for  compensation^ 
The  defendant  said  that  Wilson    had  consulted  with  him 
about  it,  and  he  advised  him  ;o  take  up  the  negroes,  and  if 
he  was  satisfied,  after  examining  them,  that  then  he  must 
discharge  Cregier  ;  he  said  that  the  beef  was  killed  in  such 
a  way,  that  he,   the  plaintiff,  must  have  seen  it ;  he  said, 
however,  it  was  negro    news.     He  told  this  witness,  that 
the  story  about  Cregier's  pledging  his  watch  for  the  stage 
fare,  had  been  told  to  a  negro    of  Col.   Walter's   by  Mrs. 
Cregier.     To  Dr.  Henderson,  the  same  day.  and  at  the  same 
place,  (Walterboro',)  the  defendant  spoke  of  the  same  mat- 
ter.    He  asked  him  if  he  had  heard  of  the  beef-kilinsf  in 
the  neighborhood.     The  witness  said  he  had,  for  ZoUer, 
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the  post-master,  at  the  Blue  House,  had  written  on  the  mar- 
gin of  a  newspaper  sent  to  him,  that  a  beef  had  been  killed, 
and  desired  him  to  come  down  and  assist  in  the  investiga^ 
tion.  Bunton  said,  it  is  our  neighbor  Cregier;  it  was,  at 
first,  supposed  to  be  a  beef  of  John  Clarke  ;  his  cattle  were 
examined  and  found  to  be  all  present.  He,  Bunton,  said 
Cregier  had  been  to  Charleston,  and  lacking  money  to  pay 
his  stage  fare,  pledged  his  watch,  and  as  his  watch  was 
worth  more  than  the  fare,  and  he  could  not  redeem  it,  he 
took  a  beef  to  make  it  up.  The  defendant  then  went  on 
lo  tell  the  witness,  that  it  was  found  to  be  the  beef  of 
Mrs,  Wilson  ;  that  the  hide  had  been  found  at  the  Wil- 
low Dam,  and  was  then  in  Wilson's  possession.  He  said 
it  was  negro  news.  The  witness,  on  expressing  some 
surprise  that  Cregier  should  have  been  guilty  of  such 
an  act,  was  told  by  Bunton,  an  undutiful  child  makes  a  bad 
man.  The  witness  stated  that  Bunton's  statement  made 
an  impression  on  his  mind  that  Cregier  had  stole  n  beef. 
On  the  second  day  of  April  Court,  1844,  meeting  Col.  Wal- 
ter on  the  road,  the  defendant  told  him  that  the  plaintiff 
had  killed  a  beef  belonging  to  Mrs.  Wilson  ;  that  he  (Cre- 
gier,) had  taken  a  gun,  gone  into  the  swamps  and  shot  a 
beef,  and  sent  some  boys,  (negro  carpenters,  I  understood 
him  to  say,)  to  dress  it ;  the  hide,  he  said,  had  been  found 
buried  at  the  Willow  Dam,  and  was  in  Wilson's  posses- 
sion ;  he  said  it  was  negro  news,  but  Col.  Walter  said  he 
stated  it  in  such  a  way  that  he  believed  it.  The  plaintiff 
proved  an  excellent  character. 

A  motion  was  made  for  nonsuit,  on  the  grounds,  1st. 
That  the  words  proved  were  not  actionable.  And,  2d. 
That  the  words  as  laid  in  the  declaration,  were  not  proved. 
I  thought  the  words  proved  by  Mr.  Forrester  was  a  plain 
charge  of  stealing  one  of  Clarke's  cattle  for  beef.  The 
words  were,  I  thought,  substantially  proved  as  laid. 

The  case  went  to  the  jury,  and  they  found  for  the  plain- 
tiff one  hundred  dollars  damages. 

The  motion  for  nonsuit  was  renewed  in  the  Court  of 
Appeals,  on  the  following  grounds  : 

1.*  Because  the  words,  as  proved,  did  not  imply  a  crimi 
62 
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nal  charge^  and  could  not  make  the  plaintiff  liable  to  a 
prosecution. 

2.  Beca&se  the  words,  as  laid  in  the  declaration,  were 
not  sustained  by  any  of  the  witnesses. 

And  for  a  New  Trial  and  Arrest  of  Judgment. 

Because  the  plaintiff,  under  the  Act  of  1841,  challenged 
Mathew  Hiott,  one  of  the  jurymen,  and  a  new  juryman  was 
substituted  in  his  place,  and  sat  on  the  trial:  Whereas,  de- 
fendant contends,  that  the  Act  of  1841  is  a  violation  of 
the  Constitution  of  the  United  States,  and  of  the  sixth 
section  of  article  ninth  of  the  Constitution  of  this  State. 

Edwards,  for  the  motion. 

Henderson  &  Bailey,  contra. 

Evans,  J.  delivered  the  opinion  of  the  Court. 

On  the  trial  of  this  case,  the  plaintiff  claimed  the  right, 
under  the  Act  of  1841,  to  challenge  one  of  the  jurors.  To 
this  the  defendant  objected,  that  the  Act  of  1841,  allowing 
the  challenge,  was  unconstitutional.  The  objection  was  over- 
ruled, and  the  question  submitted  to  this  Court  is,  whether 
that  decision  was  right.  By  the  Act  of  1841,  (11  Stat.  154,) 
it  was  enacted  that  ''hereafter,  in  all  cases  in  which  a  jury 
shall  be  impanneled,  before  they  shall  be  charged  with  the 
trial  of  any  issue,  each  party  shall  have  the  right  to  chal- 
lenge, without  cause  shown,  two  of  the  jury  so  impanneled." 
The  rest  of  the  clause  gives  a  similar  right  to  the  defendant 
in  the  Court  of  Sessions,  in  all  cases  of  misdemeanor.  The 
6th  section,  9th  Art.  of  the  Constitution  of  this  State,  which 
is  supposed  to  be  violated  by  the  Act  of  1841,  is  in  these 
words :  "The  trial  by  jury,  as  heretofore  used  in  this  State, 
and  the  liberty  of  the  press,  shall  be  forever  inviolably  pre- 
served." In  Coke  on  Littleton,  by  Thomas,  (3  vol.  page  405, 
sec.  8,)  trial  is  defined  to  be,  ''to  find  out,  by  due  examination, 
the  truth  of  the  points  in  issue  between  the  parties.  As  the 
questions  are  two-fold,  so  is  the  trial  thereof;  for  either  it  is 
questio  jure  vel  questio  facte.  In  the  9th  chap.,  p.  467,  it  is 
said  "the  trial  of  the  fact  is  in  Various  sorts,  but  of  these  the 
trial  by  12  men  is  the  most  frequent  and  common."    Accord- 
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ing  to  these  definitions,  it  would  seem  that  the  trial  by  jury 
may  be  defined  to  be  the  finding  out  the  truth  of  the  facts  in 
issue,  by  the  verdict,  vera  dictum,  of  twelve  men.  By  the 
common  law,  whenever  there  was  an  issue  joined  between 
the  parties,  a  venire  facias  was  issued  to  the  Sheriff  to  sum- 
mon twelve  free  and  lawful  men,  liberos  et  legcUes  homines^ 
of  the  body  of  his  County,  by  whom  the  truth  of  the  matter 
might  be  better  known.  These  jurors,  according  to  Coke^ 
should  be  free;  that  is,  ''they  should  not  be  bound,  but  also. 
of  such  freedom  of  mind  as  they  stand  indifferent,  as  they 
stand  unsworn.  A  juror  should  be  legalis,  and  by  law  ought 
to  have  three  properties.  1.  He  should  be  de  viceneto;  2. 
He  ought  to  be  most  sufficient  both  for  understanding  and 
competency  of  estate.  And  third,  he  should  be  indifferenf^ 
With  these  qualifications,  ''he  is  accounted  liier  et  tegqlii 
homo;  otherwise,  he  may  be  challenged^  and  not  suffered  ta 
be  sworn."  In  England,  the  number  of  those  who  were  sum- 
moned and  the  property  qualifications  of  those  from  whom 
the  Sheriff  was  to  select,  have  varied  at  different  times.  At 
one  time  the  Sheriff  summoned  a  separate  jury  for  each  par- 
ticular case ;  but  now,  by  the  statute  of  Geo.  2,  he  summons 
a  certain  number  (72)  to  attend  the  Court,  out  of  which  a 
pannel  for  each  case  is  drawn.  At  one  time,  of  those  returned 
to  serve,  six  were  required  to  be  de  viceneto,  at  another  time  a 
less  number,  and  now  I  believe  it  is  sufficient  to  make  the  re- 
turn from  the  body  of  the  County.  The  pecuniary  qualifica- 
tion has  also  been  the  subject  of  frequent  change — sometimes 
it  has  been  ten  pounds ;  at  other  times  this  sum  has  been  re- 
duced to  twenty  shillings.  So  also  in  criminal  cases,  where 
the  right  of  peremptory  challenge  has  always  been  allowed, 
at  one  time  it  extended  to  35,  but  was  afterwards  reduced  to 
(20)  twenty.  The  mode  of  selection,  the  property  qualifica- 
tions, and  the  right  of  challenge,  seem  to  be  mere  rules  sug- 
gested by  experience  and  prescribed  by  law,  to  be  observed 
as  most  likely  to  secure  the  greatest  amount  of  intelligence, 
integrity  and  impartiality  to  the  trial  by  jury,  and  of  course 
have  been  at  all  times  subject  to  those  modifications  and 
changes  which  grow  out  of  the  constant  changes  which  civil 
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society  is  undergoing.  Thus,  in  looking  through  our  stat- 
utes, I  find,  from  1731  to  1783,  the  Legislature  arbitrarily  pre- 
scribing jury  lists  from  which  all  juries  were  to  be  selected. 
In  1783  (4  Stat.  549)  the  Legislature,  in  ordei  that  "  alien 
friends  residing  among  us,  should  enjoy  the  security  and 
protection  of  our  laws,  on  principles  of  justice  and  impar- 
tiality," enacted,  that  on  the  trial  of  all  cases  wherein  the 
subjects  of  foreign  nations  may  be  parties,  a  venire  facias 
de  medietate  linguae  should  issue  to  the  Sheriff,  to  sum- 
mon 18  subjects  of  the  nation  of  such  alien,  if  so  many 
could  be  found,  out  of  whom  6  should  be  drawn,  who, 
with  6  citizens,  should  form  a  jury  to  sit  on  such  trial. — 
This  Act  was  repealed  within  a  few  years,  either  because 
the  reasons  which  required  it  had  ceased  to  exist,  or  it  was 
found  in  practice  inconvenient  or  unwise.  The  Circuit 
Court  Act  of  1768,  (7  Slat.  203,)  contains  a  provision  for 
the  trial  of  certain  cases,  by  a  special  jury,  to  be  formed 
by  each  party  delivering  in  the  names  of  30  persons  to  be 
summoned,  and  out  of  those  who  attended,  12  are  directed 
to  be  drawn  for  the  trial  of  the  case ;  but,  by  an  Act  pass- 
ed in  1792,  the  mode  of  forming  special  juries  was  entirely 
changed.  (7  Slat-.  271.)  From  these  facts,  it  would  seem 
that  the  mode  of  selecting  juries,  their  property  qualifica* 
tions,  and  persons  who  were  liable  to  serve,  have  at  all 
times  been  considered  the  proper  subjects  of  legislative 
enactment.  They  are  merely  the  accessaries,  and  do  not 
enter  essentially  into  the  idea  of  a  jury  trial.  The  verdict 
of  a  jury,  composed  of  6  aliens  and  6  citizens,  or  of  a 
special  jury  organized  according  to  the  Act  of  1767  or 
1791,  was  as  much  a  trial  by  jury,  as  if  the  jury  had  been 
organized  according  to  the  ordinary  forms.  But  it  is  argued 
that  the  words  in  this  section  of  the  constitution,  '^as  here- 
tofore used,"  are  prohibitory  of  all  alterations  in  the  jury 
law  then  existing,  at  least,  so  far  as  the  alteration  made  in 
the  right  of  challenge  by  the  Act  of  1841.  In  order  to 
present  the  subject  fully,  it  is  necessary  to  ascertain  with 
some  degree  of  precision,  what  was  the  law  in  relation  to 
juries  at  the  adoption  of  the  constitution,  and  what  altera- 
tions have  been  made  in  it  since  1731.     It  appears,   froai 
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the  preamble  to  the  Act  of  1731,  (3  Stat.  274,)  that  the 
practice  of  selecting  those  who  were  to  be  summoned  to 
sit  on  juries  by  ballot,  had  prevailed  in  the  colony  for 
many  years,  but  I  do  not  jQnd  any  published  statute  au- 
thorizing this  departure  from   the  common  law  mode  of 

selection   by  the  Sheriff.     The section   of  that   Act 

directs  that  the  chief  justice  shall  cause  to  be  written  on 
paper  or  parchment,  the  names  of  all  persons  appointed  by/ 
the  Act  to  serve  as  jurymen,  and  cause  them  to  be  put  ia 
a  box  containing  six  divisions  ;  the  names  of  the  persons, 
in  the  list  of  grand  jurors  to  be  put  in  division  No.  1,  the 
names  of  the  petit  jurors  to  be  put  in  No.  3,  and  the  names 
of  the  special  jury  in  No.  6.  Tlie  section  directs  that 
there  shall  be  drawn,  by  a  child  under  ten  years  of  age, 
from  division  No.  1,  thirty  names  to  serve  as  grand  jurors, 
and  in  like  manner,  there  shall  be  drawn  from  division  No» 
3,  forty-eight  persons  to  serve  as  petit  jurors.  The  6  sec- 
tion directs  that,  if  more  than  23  of  the  grand  jurors  attend, 
their  names  shall  be  put  in  a  separate  box  or  glass,  and 
23  shall  be  drawn  out  to  serve  as  grand  jurors.  The  7 
and  8  sections  direct  that,  out  of  those  who  attend  of  the 
48,  twelve  shall  be  drawn  to  serve  as  petit  jurors.  The  9- 
and  10  sections  direct  that,  out  of  division  No.  3,  there 
shall  be  drawn  30  names  to  serve  as  common  pleas  jurors, 
and  out  of  those  summoned,  who  shall  appear,  12  shall  be 
drawn  to  serve  as  jurors  of  the  Court  of  Common  Pleas. 
The  22d  section  authorizes  the  chief  justices,  at  the  end 
of  every  three  years,  (if  the  General  Assembly  shall  not 
appoint  new  jury  lists,)  to  make  and  appoint  new  jury 
lists  as  follows  :  the  names  of  all  persons  who  shall  have 
paid  a  tax  of  twenty  shillings,  current  money,  for  the  last 
preceding  year,  shall  be  transcribed,  and  out  of  those  who 
had  paid  a  tax  of  five  pounds,  a  list  of  grand  jurors  should 
be  formed  and  put  in  division  No.  1 — the  grand  jurors  in 
number  not  to  exceed  half  the  petit  jurors  ;  the  names  of 
all  which  remain  after  the  grand  jurors  are  selected,  to  be 
put  in  division  No.  3 ;  and  all  who  have  paid  the  tax  afore- 
said, who  shall  be  inhabitants  of  St.  Philips,  Charleston, 
shall  be  put  in  division  No.  6,  to  serve  as  jurymen  at  spe- 
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cial  Courts,  and  to  supply  any  deficiency  arising  from  the 
non-attendance  of  other  jurors.  Whether  jury  lists  were 
ever  formed  in  pursuance  of  this  clause,  1  have  no  meana 
of  ascertaining,  but  1  think  it  likely  none  ever  were,  as  it 
appears  from  the  Statutes  at  Larg^e,  that  new  jury  lists  were 
prescribed  by  law  in  the  years  1740,  1744,  1761, 1757  and 
17r)7.  The  Act  for  establishing  Circuit  Courts,  passed  in 
1768,  (7  Stat.  203,)  directs  jurors  to  be  drawn  for  each 
district,  from  the  lists  annexed  to  the  Act,  and  that  jury 
lists  should  be  formed  by  the  Judges,  from  which  juror» 
were  to  be  drawn  according  to  law.  But  the  Legislature 
still  continued  to  prescribe  jury  lists  down  to  1783.  Fronk 
this  review  of  the  jury  law,  as  it  stood  in  1790,  it  appears 
— 1st.  That  the  jury  lists  were  either  prescribed  by  an 
Act  of  the  General  Assembly  or  made  by  the  judges 
according  to  the  Act  of  1731 ;  2.  The  grand  jury  list  was 
composed  of  differcut  persons  from  the  list  from  which  the 
petits  and  common  pleas  jurors  were  drawn  ;  3d.  That  the 
number  drawn  as  grand  jurors  was  30,  for  petit  jurors  48, 
and  for  common  pleas  jurors  30 ;  and  4th.  That  the  petit 
and  common  pleas,  were  seperate  and  distinct.  Let  as 
now  see  what  alterations  have  been  made  since  that  time. 
In  1791,  (7  Stat.  271,)  it  was  enacted  that,  from  a  list  of 
all  persons  entitled  by  the  constitution  to  vote,  the  Court 
should  select  those  best  qualified  to  serve  as  grand  jurors,, 
from  amongfst  those  who  had  paid  a  tax  of  fifteen  shillings 
for  the  preceding  year,  and  should  select  the  petit  jurors 
froir.  those  who  had  paid  a  tax  of  five  shillings.  The 
number  of  grand  jurors  not  to  exceed  half  the  petit  jurois. 
The  Act  of  1798,  (7  Stat  286,)  directs  jury  lists  lo^  be 
made  out,  by  selecting  for  grand  jurors  those  who  had 
paid  a  tax  of  three  dollars,  and  the  list  of  petit  jurops  to 
consist  of  those  who  had  paid  a  tax  of  one  dollar  and  up- 
wards. From  these,  twenty-four  were  to  be  drawn  for 
grand  jurors,  and  forty-eight  for  petit  and  common  pleas 
jurors.  The  Act  of  1799,  (7  Slat.  29(K)  which  is  the  law 
at  this  day,  directs  the  names  of  all  persons  entitled  to 
vote  under  the  constitution,  to  be  put  in  division  No.  1  of 
the.  jury  box ;  and  from  these,  24  should  be  drawn  as 
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grand  jurors,  and  48  for  petit  and  common  pleas  jurors. — 
It  appears  from  this,  that  since  1790,  when  the  constitution 
was  adopted,  the  following  changes  have  been  made — 1st. 
That  the  number  of  persons  competent  to  serve,  has  been 
greatly  increased,  by  reducing  the  property  qualification 
to  that  prescribed  for  voters,  to  wit :  a  freehold  of  fifty 
Acres  of  land,  a  town  lot  or  the  payment  of  three  shillings 
tax  ;  2d.  That  the  distinction  between  the  lists  of  grand 
and  petit  jurors  has  been  abolished — the  names  of  all  are 
put  in  the  same  box,  and  all  are  liable  and  qualified 
-to  serve  on  either  jury,  on  which  they  may  be  drawn  ;  3d. 
That  the  same  persons  compose  the  petit  and  common 
pleas,  who  now  try  all  cases,  whether  in  the  sessions  or 
common  pleas  ;  4th.  That  these  alterations  commenced  the 
very  next  yeur  after  the  adoption  of  the  constitution,  and 
were  all  consummated  within  the  next  nine  years. 

The  constitution  is  the  great  fundamenfal  law  of  the  State, 
to  which  the  Acts  of  every  department  of  the  government 
must  conform,  but  in  our  efforts  to  find  out  the  meaning 
of  it,  we  must  resort  to  the  same  rules  as  are  applied  in 
the  construction  of  other  laws.  When,  therefore,  we  find 
that  an  interpretation  has  been  put  upon  this  clause  by 
those  who  lived  at  the  same  time,  and  probably  by  many 
of  those  who  were  members  of  the  convention,  and  that 
this  construction  has  never  been  called  in  question  for  a 
long  time,  more  than  half  a  century  in  this  case  ;  it  is  a 
very  strong  argument  in  favor  of  its  correctness,  and  may 
be  and  ought  to  be  adopted,  unless  it  is  palpably  wiong. — 
But  it  may  be  said  that  the  peremptory  right  of  challenge, 
given  by  the  Act  of  1841,  is  a  more  essential  feature  of  the 
trial  by  jury,  than  those  which  have  been  enumerated. — 
To  secure  the  benefit  of  this  mode  of  trial,  the  law  requires 
the  jurors  to  possess  a  certain  amount  of  property,  which, 
I  suppose,  originated  in  the  idea  that  such  persons  were 
more  likely  to  be  educated  and  intelligent  than  those  who 
possed  none.  But  it  is  equally,  if  not  more  important, 
'that  the  jurors  should  be  of  good  character,  and  impartial 
between  the  parties     It  is  to  secure  these  qualities  in  the 
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jury,  that  the  challenge  is  allowed.  If  a  juror  has  beeu 
convicted  of  crime  which  implies  moral  turpitude,  he 
may  be  challenged  propter  delictum  ;  if  he  be  near  of  kin 
to  one  of  the  parties,  he  may  be  challenged  because  the 
law  presumes  he  will  favor  his  kinsman  rather  than  a 
stranger.  But  the  causes  of  favor  are  infinite,  and  as  one 
who  challenges  a  juror  propter  affectione^  must  be  prepared 
with  proof  to  make  good  his  challenge,  it  may  often  hap- 
pen that  a  litigant  has  to  submit  to  the  almost  certain 
chance  of  defeat,  with  his  own  secret  personal  enemy,  or 
the  intimate  friend  of  his  adversary,  the  leading  man  of 
that  jury,  whose  verdict  is  to  determine  his  rights.  All 
who  are  conversant  with  the  human  mind,  know  how  we 
>are  influenced  by  our  passions  and  feelings — how  much 
«ven  an  upright  and  virtuous  man  is  influenced  by  his  love 
for  one  party,  or  his  dislike  of  the  other.  Hence,  it  was 
thought  by  many  wise  and  discreet  persons,  that  the  old 
mode  of  selecting  a  jury,  which  gave  no  remedy  for  this 
^vil,  was  unwise.  I  have  often  seen  in  Court,  efforts  made 
by  the  parties  to  have  a  case  come  to  a  particular  jury, 
•and  to  avoid  a  trial  before  another,  in  order  to  have  the 
benefit  of  a  friendly  influence  in  one,  and  to  avoid  the  in- 
fluence of  an  enemy  in  the  other  jury.  It  was  to  correct 
this  impediment  to  the  impartiality  of  the  jury  trial,  that 
the  Act  of  1841,  I  presume,  was  passed. 

The  right  of  challenge,  as  an  incident  to  the  trial  by 
jury,  and  as  means  of  securing  its  impartiality,  has  been 
allowed  from  the  earliest  times,  and  so  important  has  it 
been  considered,  that  we  find  in  many  of  the  Acts  of  the 
Colonial  Legislature  on  the  subject  of  juries,  an  express 
reservation  of  the  right.  According  to  the  laws  of  Great 
Britain,  in  Coke  Litt.  3  vol.  468,  it  is  said,  the  word  chal- 
lenge, is  derived  "from  calior  or  chalior^  which,  in  one 
signification,  is  to  care  for  or  foresee.  And  for  that  to 
challenge  jurors  is  the  means  to  care  for  or  foresee  that  an 
indifferent  trial  be  had.''  It  is  to  except  against  those  who 
are  returned  to  be  jurors^  and  forasmuch  as  men's  lives, 
fame,  lands  and  goods  are  to  be  tried  by  jurors,  it  is  most 
necessary  that  they  be  onmi  esceptione  majores*     The 


APPEALS  AT  LAW.  497 

Cresner  v.  Bunion. 


**© ' 


righ(  of  challenge  in  some  form  has  always  existed  both 
in  civil  and  criminal  cases ;  but  until  the  Act  of  1841,  it 
was  confined  in  civil  cases  to  challenge  for  cause  shewn. 
The  Act  does  not  introduce  anything  new  and  unknown 
before.  It  merely  extends  a  well  known  right  to  a  new 
class  of  cases,  in  the  selection  of  those  who  are  to  compose 
the  jury.  The  trial  by  jury,  is  the  determining  of  the 
truth  of  the  issue  by  a  tribunal  called  a  jury.  The  trial 
does  not  begin  until  the  jury  are  sworn  and  charged  with 
the  case.  All  that  precedes,  is  preliminary  to  the  trial.  It 
relates  to  the  manner  in  which  the  jury  is  to  be  constituted ; 
it  is  no  part  of  the  trial.  So  far  as  I  can  ascertain,  by  the 
law  as  it  existed  prior  to  1790,  the  petit  jury  was  formed 
of  the  first  twelve  who  were  drawn  from  a  list  of  those 
who  attended ;  and  the  Common  Pleas  jury  was  in  like 
manner  formed  from  the  list  of  those  who  had  been  drawn 
and  summoned  as  jurors  of  the  Court  of  Common  Pleas ; 
but  now,  in  practice  regulated  by  a  rule  of  Court,  two  ju- 
ries are  formed,  by  putting  the  name  of  the  juror  first 
drawn  on  jury.  No.  1,  the  second  on  jury  No.  2,  and  this 
is  done  alternately  until  both  juries  are  completed.  Is  not 
a  trial,  by  a  jury  thus  organized,  as  much  a  trial  by  jury 
as  it  would  have  been  if  the  old  mode  of  selection  had  been 
used  ?  Would  not  a  trial  by  a  special  jury,  organized  un- 
der the  Act  of  1791,  whereby  each  party  had  a  right  to 
have  six  of  his  own  selection  on  the  jury,  be  a  trial  by 
jury,  as  much  as  if  the  jury  had  been  selected  in  any  other 
way '/  All  the  rules  which  have  been  adopted  as  prelimi- 
nary to  the  trial,  have  been  framed  with  reference  to  the 
perfection  of  the  trial,  by  securing  to  it  the  liberos  et  le- 
gates homines — the  men  who  were  omni  exceptione  ma- 
jores — spoken  of  in  the  old  writers  on  the  common  law ; 
of  this  description  is  the  law  which  selects  the  jury  from 
the  tax-payers,  on  account  of  their  supposed  greater  intel- 
ligence ;  and  the  law  which  requires  the  jurors  to  be  drawn 
by  ballot ;  and  the  law  which  authorizes  the  parties  to  the 
suit  to  except  to  a  certain  number  with  or  without  cause, 
in  order  to  secure,  as  far  as  practicable,  a  trial  by  an  indif. 
ferent  and  impartial  jury.  With  these  qualities  of  intelli. 
63 
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gence  and  impartiality,  the  jury  trial,  in  my  judgment,  is 
the  wisest  and  best  mode  of  deciding  the  disputed  facts  of 
a  case,  which  the  wisdom  of  man  has  ever  yet  devised  ; 
hut  without  them,  it  is  a  mere  mockery  and  delusion.^- 
These  incidents  ot  the  jury  trial,  if  I  may  so  call  them, 
have  at  all  times  been  subject  to  such  modifications  and  al- 
terations as  the  ever-varying  circumstances  of  society  may 
require,  or  the  wisdom  derived  from  experience  might  sug- 
gest ;  and  these  have,  therefore,  always  been  regarded  as 
the  proper  subjects  of  legislation.  It  is  true,  that  until 
1841,  the  legislative  power  had  never  extended  the  peremp- 
tory challenge  to  civil  cases,  but  it  does  not  follow  from 
that,  that  it  might  not  be  done.  If  the  trial  by  jury,  in  all 
its  details,  was  intended  to  be  preserved  inviolably  in  all 
time  to  come,  how  can  the  jury  list  be  diminished  by  taking 
from  it  the  names  of  all  those  who  have  been  exempted  by 
various  Acts  of  the  Legislature,  passed  almost  annually, 
from  the  adoption  of  the  constitution  to  the  present  lime? 
By  what  authority  is  any  man's  name  put  into  the  jury-box 
who  does  not  pay  a  tax  of  twenty  shillings?  Do  not  all 
these  alterations  make  a  very  great  change  in  the  persons 
who  compose  the  jury,  and  yet  in  the  Inst  fifty  years,  no 
one  has  supposed  the  Constitution  has  been  violated  by 
these  alterations  in  the  jury  law.  If  the  Legislature  were 
to  add  to  the  list  of  disqualifications,  by  declaring  those  in- 
capable of  sitting  on  juries,  who  were  convicted  of  trading* 
with  slaves,  or  receiving  stolen  goods,  or  fighting  a  duel,  or 
any  other  crime  which  policy  required  to  be  punished  with 
the  utmost  rigor,  this  would  be  an  enlargement  of  the 
right  of  challenge  propter  delictum.  This,  1  suppose, 
might  well  be  done,  and  it  seems  to  me,  the  power  given 
by  the  Act  of  1841,  is  of  the  same  character.  It  is  an 
enlargement  of  the  right  of  challenge,  by  extending  it 
to  civil  cases  and  misdemeanors. 

There  is  certainly  a  very  obvious  difference  between  a  jury 
after  it  is  organized,  and  the  persons  who  have  been  sum- 
moned to  serve  on  the  jury,  until  the  jury  are  sworn  and 
charged  with  the  case  ;  they  cannot  try  it  until  this  is  done. 
The  persons  who  are  summoned  are  the  elements  merely. 
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out  of  which  the  jury  is  to  be  formed,  by  the  observance  of 
certain  forms  of  law.  We  speak  familiarly  of  a  Court  of 
Magistrates,  and  Freeholders,  and  of  Courts  Martial,  but 
the  individuals  who  have  been  summoned  are  not  a  Court 
until  they  are  organized  according  to  law.  To  have  a  cor 
rect  idea  of  the  trial  by  jury,  we  must  keep  in  mind  the 
proper  distinction  between  the  jury  itself '^ and  the  persons 
who  have  been  summoned  to  serve.  The  Constitution  no 
doubt  intended  to  preserve  invariably  the  trial  by  jury  as 
an  institution,  as  a  tribunal  for  the  trial  of  issues  of  fact,  but 
that  the  framers  of  it  intended  to  prohibit  all  changes  in  the 
mode  of  selecting  the  jury  I  do  not  see  any  reason  to  believe. 
I  do  not  propose  to  attempt  to  show  what  is  the  pre- 
cise meaning  of  the  article  of  the  Constitution  under  con- 
sideration. It  would  be  improper  to  travel  out  of  the  case 
to  give  my  construction  for  the  governing  of  other  cases, 
but  I  will  take  occasion  to  say  in  illustration  of  my  inter- 
pretation, that  all  our  cases'  which  have  been  decided  seem 
to  point  to  this,  that  the  great  object  of  the  Constitution 
was  to  preserve  the  several  forms  of  trial  then  in  use.  By 
the  7th  article  all  laws  of  force  at  the  passing  of  this  Con- 
stitution shall  continue  until  repealed.  By  the  2  section  9 
article,  '*No  freeman  of  this  Stale  shall  be  taken  or  impris- 
oned or  disseized  of  his  freehold,  liberty  or  privileges,  or 
outlawed  or  exiled,  or  in  any  manner  destroyed  or  deprived 
of  his  life,  liberty  or  property,  but  by  the  judgment  of  Aw 
peers  or  the  law  of  the  land;^^  and  by  the  6th  section  9lh  ar- 
ticle, "the  trial  by  jury,  as  heretofore  used  in  this  State^ 
shall  be  forever  inviolably  preserved.'*  At  the  time  of  the 
adoption  of  the  Constitution  there  existed  various  tribunals, 
some  of  them  having  very  extensive  jurisdiction,  and  de- 
ciding without  a  jury  the  most  important  civil  rights.  Of 
this  character  was  the  Court  of  Equity,  the  Court  of  Ordi- 
Jiary,  Justices  of  the  Peace,  the  Courts  for  the  trial  of  slaves 
and  free  negroes,  and  the  Commissioiiers  of  roads  and  cuts. 
The  existence  and  jurisdiction  ot  all  tlu'se  tribunals  seem 
io  be  recognized  by  the  words  law  of  the  land  in  tlie  2d 
section  9th  article,  which  is  copied  from  one  of  the  articles 
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of  magna  charta.     See  Coleman  v.  Maxcy  and  others^  1 
McMul. ;    White  v.  Kendrick^  1  Brev.  476,  in  note. 

it  was  to  preserve,  in  perpetuity,  this  form  of  trial,  in  the 
cases  wherein  it  had  been  used  before  that  time,  that  the 
6th  section  9th  article,  provided  that  the  trial  by  jury,  as 
heretofore  used  in  this  State,  shall  be  forever  inviolably 
preserved. 

Wardlaw,  J.  Withers,  J.  Caldwell,  Ch.  Dargan,  Ch. 
and  Johnston,  Ch.  concurred. 

DuNKiN,  Ch.  dissenting. 

Mr.  Justice  Blackstone  intimates  that  an  inquiry  into  the 
orign  of  the  trial  by  jury  is  comparatively  iinimportaDr, 
and  that  it  is  a  fruitless  waste  of  time  to  bestow  encomiums 
on  it ;  that  its  highest  encomium  will  arise  from  a  dissec- 
tion and  examination  of  the  method  of  trial  by  jury  in  all 
its  parts,  and  that  upon  maintaining  this  in  its  legal  force 
depends  the  property,  liberty  and  life,  of  the  citizens.  3d 
Bl.  Com.  350. 

The  right  of  challenge  and  the  mode  in  which  it  shall 
be  exercised  is  considered  and  explained  by  him  as  a  prin- 
cipal and  most  important  element  in  the  constitution  of  the 
jury — challenge  is  to  the  array  or  to  the  polls.  The 
grounds  of  each,  as  well  established,  are  then  discussed,  and 
the  commentator  concludes  his  observations  in  relation  to 
the  subject  of  challenge  by  admiring  "  how  scrupulously 
delicate  and  impartially  just,  the  law  approves  itself  in  the 
constitution  and  frame  of  a  tribunal  thus  excellently  contrived 
for  the  test  and  investigation  of  truth  ;  which  appears  most 
remarkably,  says  he  ;  1st.  In  the  avoiding  fraud  and  secret 
management  by  electing  the  twelve  jurors  out  of  the  pan- 
nel  by  lot;  2d.  In  its  caution  against  all  partiality  and  bias, 
by  quashing  the  whole  pannel  or  array  if  the  returning  of- 
ficer is  suspected  of  being  other  than  indifferent,  and  re- 
pelling particular  jurors  if  probable  cause  be  shown  of  mal- 
ice or  favor  to  either  party.'' 

Such  was  the  law  of  England,  and  such  the  law  and 
usage  of  South  Carolina  at  the  period  of  the  adoption  of  the 
constitution  of  1790. 

The  9th  article  of  the  constitution  is  termed  a  declara- 
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tion  of  rights,  and  is  a  restriction  on  the  legislative  as  well 
.as  judicial  authority.  By  the  6tli  section,  it  is  declared  that 
'Hhe  trial  by  jury,  as  heretofore  used  in  this  State,  and  the 
liberty  of ^Cherpress,  shall  be  forever  inviolably  preserved." 
The  name  of  trial  by  jury  was  noihing,  but  the  mode  of 
•constituting  the«tribunnl  was  of  fundamental  importance. 

The  Act  of  1841  affirms  the  right  of  the  Legislature  to  al- 
ter and  regulate  the  mode  of  challenge,  both  in  civil  and  crimi- 
nal cases.  The  power  is  thereby  exercised  of  purging  the 
panel  by  a  new  method  unknown  to  the  law,  and  not  sanc- 
tioned by  any  usage  in  existence  at  the  adoption  of  the  Con- 
stitution. It  is  urged  that  the  declared  object  of  the  Act  is 
to  enlarge  the  right  of  challenge,  and  thereby  extend  the  lib- 
erty of  the  citizen.  Our  ancestors  thought  that  for  the  pur- 
pose of  testing  and  investigating  the  truth,  which  is  the  great 
object  in  civil  cases,  the  existing  usage  was  admirably  con- 
trived, and  they  did  not  wish  it  to  be  altered.  But  if  the 
Legislature  may  regulate  the  right  of  challenge,  they  may 
restrict  as  well  as^enlarge  it,  and  in  criminal  as  well  as  in 
civil  causes — in  suits  between  man  and  man  for  the  right  of 
property,  and  in  prosecutions  between  the  State  and  the  citi- 
zen, where  life  and  liberty  are  also  at  stake.  The  Legisla- 
ture have  the  authority  to  define  and  punish  treason.  Cai^ 
they  by  the  same  law  provide  the  mode  in  which  the  jury 
shall  be  constituted  who  are  to  pass  on  the  offence?  that  the 
right  of  peremptory  challenge  in  such  case  shall  not  be  allowed 
to  the  accused?— and  more,  that  the  Attorney  General  (con- 
trary to  all  precedent,)  shall  have  the  right  of  peremptory 
•challenge?  or  that  no  person  shall  sit  on  the  juiy,  known  to 
entertain  opinions  inconsistent  with  the  safety  of  the  State — 
that  is,  with  the  views  of  the  dominant  party  ?  It  may  be 
said  that  no  such  abuse  of  power  on  the  part  of  the  Legisla- 
ture can  be  apprehended,  and  I  readily  concede  it  But  the 
object  of  the  Constitution  was,  to  protect  the  minority,  and 
for  that  purpose,  to  keep  the  majority  from  temptation. 

Treason  against  the  United  States  is  defined  by  the  Fede- 
ral Constitution,  and  Congress  is  authorized  to  declare  the 
punishment  of  treason.    But  it  is  also  provided  that  the  trial 
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of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury.  By  the  Act  of  1789,  Congress  has  prescribed  the  mode 
in  which  jurors  shall  be  drawn,  summoned  and  impanneled  r. 
would  it  be  in  the  power  of  Congress  to  regulate  the  right  of 
challenge?  Where  would  be  the  security  of  the  citizen? 
What  would  be  the  value  of  the  trial  by  jury  if  the  law  cre- 
ating the  offence  may  also  provide  the  mode  in  which  the 
jury  shall  be  constituted,  and  thus  introduce  a  most  odious 
mode  of  packing  juries,  a  practice  so  justly  (Jenounced  ? 

In  adverting  to  the  history  of  the  legislation  on  this  sub^ 
ject,  prior  to  the  adoption  of  the  Constitution,  several  Acts 
were  brought  to  the  notice  of  the  Court,  in  which  scrupulous 

f)rovision  was  made  for  the  preservation  of  the  right  of  chal- 
enge,  as  it  was  exercised  by  existing  laws  and  usages.     For 
more  than  fifty  years  after  the  adoption  of  the  Constitution 
no  attempt  was  made  by  the  Legislature  to  change  in  any 
manner  the  right  of  challenge  to  the  Array  or  to  the  Poll, 
according  to  the  usage  of  the  country  at  the  adoption  of  the 
Constitution.    The  change  recently  introduced  may  or  may 
not  be  beneficial.    About  this,  a  difference  of  opinion  exists* 
among  those  who  are  charged  with  administering  the  law. 
Expediency  is  not  the  test.    But  the  precedent  is  aangerous. 
The  power  thus  assumed  may,  in  other  times,  render  value- 
less the  inhibition  of  the  Constitution,  and  when  bad  men 
rule,  convert  into  a  solemn  mockery  the  boasted  injunction 
that  "the  trial  by  jury,  as  heretofore  used,  and  the  liberty  of 
the  press,  should  forever  hereafter  be  inviolably  preserved." 
O'Neall,  J.  and  Frost,  J.  concurred. 
Richardson,  J.  dissenting.    The  object  of  the  appeal  is 
to  show  thai  the  9th  art.  6th  sec.  of  the  State  Constitution 
establishes  in  South  Carolina  not  merely  trial  by  jury,  as  a 
general  judicial  form,  to  decide  questions  of  fact,  but  estab- 
lishes unalterably  jury  trial,  as  restricted,  qualified  and  im- 
proved by  the  statutes  of  this  State,  and  approved  by  our 
own  experience. 

Every  lawyer  knows  the  great  difference  between  deter- 
mining a  case,  by  twelve  men  selected  by  litigants  of  unequal 
skill,  and  determining  the  same  case  by  twelve  good  and  law- 
ful men,  "  Omni  exceptione  majores.^^  The  tribunal  so  formed 
constitutes  the  proper  trial  by  jury — a  tribunal  which  affords 
to  a  simpleton  or  guileless  man,  to  a  stranger,  or  sojourner  in 
the  State,  as  nearly  as  possible,  equal  chance  for  justice  as  to 
the  cunning,  the  wary,  or  the  keen  inspector  of  his  neighbor's 
ways  of  thinking  or  interests. 

The  first  object  of  inquiry  is,  therefore,  whether  the  Con- 
stitution renders  inviolable  the  trial  of  facts,  by  the  specific 
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and  established  jury  of  South  Carolina,  or  only  establishes 
trial  by  jury  generally^— and  2d,  whether  the  Act  of  1841, 
by  allowing  two  challenges  to  each  litigant,  at  will,  in  all 
civil  trials,  essentially  violates  the  particular  establishment 
of  juries  in  South  Carolina  ?  With  very  brief  comments  of 
my  own,  I  purpose  leaving  the  history,  the  learning  and  the 
variety,  as  well  as  the  exposition  and  value  of  trial  by  jury, 
to  that  comprehensive  and  eloquent  chapter  of  Sir  William 
Blackstone  "on  jury  trials,"  3  vol.  cji.  23. 

In  giving  my  own  opinion,  I  aim  at  no  more  than  to  form 
a  supplement  to  the^argument  drawn  from  our  statutes,  by 
attempting  to  separate,  into  its  constituent  parts,  the  9th  Art. 
6th  sec.  of  the  State  Constitution — namely,  "the  trial  by  jury, 
as  heretofore  used  in  this  State,  and  the  liberty  of  the  press, 
shall  be  forever  inviolably  preserved." 

Such  analysis  is,  of  course,  intended  to  see  if  each  part  does 
not  point  to  one  particular  meaning;  and  unite  in  presenting 
it  as  the  true  and  peculiar  aim  of  the  Constitution. 

First,  then — what  do  the  terms  "the  trial  by  jury"  mean? 
These  terms  aie  not  trial  by  jury,  but  "^Ac  trial  by  jury."  Is 
the  definite  article  "the"  a  casual  superfluity,  or  is  it  here 
used  in  its  proper  sense — i.  c.  as  the  index  to  particularity? 
"Trial"  means  the  examination  of  a  cause  of  action,  accord- 
ing to  law,  before  a  judicial  tribunal,  having  jurisdiction  to 
try  and  decide  the  case  made  by  its  evidence. — 1st  Just. 
■  126 ;  3  Jacobs,  668. 

"Trial,"  so  defined,  admits  of  different  evidence  in  the 
judicial  examination,  and  may  be  before  many  other  tribu- 
nals than  the  Judge  and  jury — for  instance,  by  witnesses 
before  a  single  Judge  in  Equity,  or  the  Ordinary.  The  trial 
may  be  by  record  or  by  inspection,  &c.,  or  exclusively  by 
the  Judge.  Hence  the  necessity  of  the  introduction,  into  the 
Constitution,  of  the  terms  "trial  by  jury."  No  other  manner 
of  trial  than  that  "by  jury"  is  guarded  by  this  constitutional 
article. 

But  if  jury  trial,  in  some  form  or  other,  had  been  the  only 
object  of  the  Constitution,  the  definition  of  this  trial  would 
have  ended  with  the  terms,  "trial  by  jury." 
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Look,  therefore,  at  the  words  that  follow,  ho^  full  of  mean- 
ing— "The  trial  by  jury,  as  heretofore  used  in  this  StatOj^ 
and  we  there  see,  as  with  open  eyes,  why  the  sentence  began 
with  the  definite  article — "-The  trial,  as  heielofore  used." 

These  latter  terms  are  either  needless  and  unmeaning 
expletives — so  unlike  (he  exact  precision  of  the  rest  of  the 
constitution  ;  or  they  mean,  the  trial  as  practiced,  and  the 
jury  us  constituted,  by  the  laws  and  usages  of  South  Car- 
olina.    No  other  jury  pan  be  meant. 

Not  the  jury  formerly  impanneled  for  each  several  case : 
not  the  old  jury  chosen  by  the  Sheriff;  nor  such  a  jury  as 
a  political  majority  of  the  State  might  enact  with  indefi- 
nite  challenges  by  the  State,,  which  might  end  in  a  selec- 
tion of  men  to  ensure  the  conviction  of  Ibe  accused. 

Such  a  possible  misuse  of  the  right  of  challenging  ought 
o{  itself,  to  forbid  all  alteraticms  in  challenging  jurors,  and 
ought  to  assure  the  State  against  any  oihtr  jury,  but  that 
constituted  by  forty-eight  names  drawn  from  the  jury  box, 
by  a  child  ;  and  from  that  forty-eight  the  number  twelve 
again  drawn  from  the  whole  panel,  also  by  a  child. 

A  jury  subject  to  certain  ohnllengfes  for  good  cause  in 
four  particulars,  and  for  favor  to  a  certain  extent  defined 
by  law,  and  not  otherwise. 

A  jury,  in  which  the  Stale,  in  civil  actions,  can  have 
no  advantage  of  challenging  jurors,-over  individual  liti- 
gants ;  and  in  capital  felonies,  much  less  advantage,  all 
settled  by  express  law,  for  which  see  the  Act  of  1731,  ^ 
Stat.  27  p.       ' 

It  is  such  laws  which  give  the  raeaning^of  the  words, 
"  as  heretofore  used  in  this  State." 

Every  word  points  to  the  one  definite  aim  :.  look  at  the 
emphatic,  ^^this  State?^  It  would,  seem  as  if  the  consti- 
tutional statesman  was  still  guarding  the  judicial  expounder 
against  any  vague  general  expositions  ef  this  well  weigh- 
ed, comprehensive,  but  precise  context. 

Lastly,  the  concluding  w^ird^  come  heme  to  the  same 
particular  object  and  definite  aim — what  are  the  words  T 
Shall  be  preserved  1  No.  Shall  be  always  preserved  T 
Not  so.     But  ^^the  trial  by  jury,,  as  heretofore  used  in  thi» 
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State,  shall  be  forever  inviolably  preserved."  This  fervid 
conclusion  is  in  appropriate  keeping  with  the  deeply  felt 
and  definite  constitational  aim. 

This  impressive  sentence  ends  the  six  brief  sections  qf 
the  bill  of  rights  of  South  Carolina,  each  of  which  stands, 
as  a  volume  of  unerring  experience,  resolved  into  its  quin- 
tessence, by  sagacious  patriots,  to  guard  their  posterity. 

The  venerable  Edmond  Plowden,  in  a  note  to  the  case 
of  Eyston  v.  Studd,  2  'Vol.  p.  466,  says  that  '*  it  is  not  the 
words  of  the  law,  but  the  internal  sense,  that  makes  the 
*  law  ;  and  our  law,  like  all  others,  consists  of  two  parts, 
viz  :  of  body  and  soul— 'the  letter  of  the  law  is  the  body, 
and  the  sense  and  reason  is  the  soul  of  the  law — quia 
ratio  leg  is  est  anima  legis.^^ 

I  have  heretofore  confined  the  argument  chiefly  to  what 
Plowden  calls  the  body  or  letter  of  the  law,  and  have  fol- 
lowed the  rule  laid  dDwn  by  him  ;  i.  e.  "  it  is  never  to  be 
intended,  that  words  are  put  in  statutes  in  vain." — 1st.  vol. 
p.  80. 

This  rule  applies  emphatically  and  imperatively,  to  the 
constitution  and  fundamental  law  of  the  State. 

I  purpose  hereafter,  to  attend  more  to  what  be  calls  the 
«oul — i,  e,  the  spirit  of  the  constitution. 

A  strong  conception  of  its  true  spirit,  is  as  important,  to 
the  right  adjudication  of  the  present  question,  as  its  letter. 

The  jealous  caution  of  the  framers  of  the  State  Consti- 
tution, reminds  us  that  they  were  recently  from  a  great 
struggle  for  independence ;  and  more  recently  from  the, 
then,  perilous  compromises  of  the  federal  constitution. 

These  master  spirits  had  come  home  with  their  jealousy 
of  power  wrought  up.  Such  jealousy  was  not  cooled  by 
the  situation  of  South  Carolina.  The  growing  upper  and 
lower  country,  stood  before  them  as  rivals  for  future  power. 
The  weaker  held  the  staff. 

Hence  arise  the  many  compromises,  set  forth  in  our 
constitution. 

For  instance,  the  fixed  local  legislative  representation  : 
the  division  of  certain   State  officers,  between  upper  and 
lower  country.     Their  election,  down  to  Sheriff,  must  be 
64 


606  APPEALS  AT  LAW. 

Cregier  v.  Bunion. 

by  the  Legislature ;   and  the  Judges  must  adjourn  from 
Columbia  to  Charleston,  and  so  on. 

May  it  not  have  been,  that  this  wliolesome  conservative 
spirit,  is  at  the  bottom  of  this  6th  section  of  our  bill  of 
rights  1  If  so,  it  plainly  points  to  the  conclusion,  that  the 
trial  by  jury,  means,  juries  as  heretofore  used  in  this  States 
and  no  other,  "  shall  be  forever  inviolably  preserved." 

I  am  not  in  love  with  interpretations,  exclusively  literal, 
of  the  great  principles  of  the  constitution.  But  when  the 
letter  ex  vi  termini  unites  with  the  body  and  spirit,  ex  vis 
ceribus,  and  these  with  the  arguments  ab  inconvenienii^ 
hereafter  to  be  seen,  such  interpretation  is  convincing. 

This  brings  us  to  the  second  question.  Does  the  Act 
of  1841  violate,  in  any  essential  matter,  the  established 
jury  law  of  the  State,  by  allowing  to  each  litigant  the 
right  of  challenge,  at  will,  for  any  or  no  reason,  two  jurors 
of  the  twelve  impanelled,  in  addition  to  the  challenges, 
allowed  by  law,  at  the  adoption  of  the  constitution  ?  These 
challenges  were  in  1791,  as  they  stood  at  common  law, 
and  as  set  forth  in  the  23d  ch.,  vol.  3d,  of  Blackstone. — See 
Act  1731,  sec.  26th. 

Let  me  here  remark,  in  passing,  that  I  have  never  con- 
sidered the  Act  of  1841  as  in  any  way  inexpedient,  except 
when  I  view  it  as  a  precedent  to  further  infractions  of  the 
constitutional  system  of  jury  trial  inviolably  fixed  in  our 
judicial  system.  Further,  that  I  perceive  no  essential  in- 
fraction of  the  constitutional  establishment  of  juries  (as 
before  used,)  either  in  the  alteration  of  the  jurors'  qualifi- 
cations, or  in  the  paying  them,  or  fining  them,  or  in  the 
manner  of  summoning  them,  or  the  like,  as  made  by  suc- 
cessive Acts,  before  and  since  the  adoption  of  the  Constitu- 
tion. 

Such  alterations  are  matters  of  mere  convenience,  and 
are  common  every  where  ;  they  belong  to  the  regulating  and 
police,  or  behaviour,  not  to  the  constitution  of  that  tribunal 
of  justice.  For  such  alterations  see  6th  Statute  Geo.  4th, 
ch.  60,  in  England. 

Challenges  at  common  law,  in  all  civil  actions,  are  for 
good  cause ;  this  forms  their  foundation  ;  challenges  there- 
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fore  without  cause,  changes  that  essential  characteristic ; 
so  too,  any  power  to  challenge  at  will,  strikes  at  the  impar- 
tiality of  the  jury.  1st.  Because  it  is  calculated  to  pervade 
the  mind  of  the  substituted  juror,  that  he  is  depended  on 
by  the  party  challenging,  in  contract  to  the  original  dis- 
placed juror  ;  2d.  It  explicitly  alters  the  impartial  draught 
of  jurors  made  by  the  child  according  to  the  Act  of  1731  ; 
3d.  It  puts  power  into  the  hands  of  litigants  of  unequal 
skill,  in  the  direction  of  that  power.  Litigation  is  often  as 
warfare — fancy  in  this  respect  the  difference  in  managing 
such  a  power  between  a  stranger  and  a  native  resident  of 
skill  and  popular  tack.  The  law  ought  not  to  increase  the 
unavoiduable  disadvantage  of  strangers  to  the  people,  and 
this  alone  would  justify  the  jealous  caution  of  the  consti- 
tution. Finally  it  enables  every  litigant  to  relieve  two  ju- 
rors from  immediate  duty,  if  whimsically  disposed,  and  to 
put  it  on  two  others  ;  ought  he  to  be  allowed  to  do  this, 
without  showing  some  cause?  • 

For  these  reasons,  the  conclusion  of  my  judgment  is, 
that  the  Act  of  1841,  impairs  the  particular  constitution  of 
juries  as  established  in  South'  Carolina  in  two  essential  ob- 
jects of  that  establishment ;  1st.  In  introducing  the  right 
of  challenging  jurors  in  civil  actions  without  showing  any 
cause,  and  when  too,  the  cause  for  challenges  had  been  set- 
tled, definitely  and  immemorially,  by  law,  without  the  small- 
est alteration,  until  the  Act  in  question.  The  established 
doctrine  of  challenges  was  never  tampered  with  before, 
either  in  England  or  this  country. 

2d.  It  violates  the  jury  establishment  of  this  State,  by  intro- 
ducing a  new  way  of  constituting  the  jury,  very  different 
from  the  impartial  draught  directed  by  the  Act  of  1731, 
3d  Stat,  at  Larofe,  p.  274,  and  so  long  practiced  and  approved 
in  South  Carolina. 

I  would  apply  to  this  first  dangerous  invasion  of  our  jury 
establishment,  the  conservative  principle  of  '<  ohsta  prin- 
cipies" 

Resist  such  innovation  in  its  earliest  stage,  and  thus  un- 
derwrite the  guaranty  of  the  venerated  and  sagacious  con- 
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veution  of  1791,  the  gnaraty  "of  the  trial  by  jury  as  here- 
tofore used  in  this  Slate." 

Do  this,  and  having  thus  done  our  part,  we  might  well 
say  with  Sir  Edward  Coke  and  Sir  Wni.  Blackstone,  of  the 
trial  by  jury,  '*  esto  perpetua.^^ 

For  puch  a  jury  as  that  established  by  our  Constitution 
they  made  this  earnest  ejaculation,  and  such  a  jury,  and 
the  liberty  of  the  press,  our  great  fundamental  law  has  de- 
clared "shall  be  forever,  inviolably  preserved." 


City  Council  of  Charleston  v.  S,  A.  Benjamin. 

An  Ordinance  of  the  City  Council  of  Charlestoni  making  it  penal  for  any  per- 
son "  publicly  to  expose  to  sale,  or  sell  in  any  shop,"  &c.  any  "  goods,"  &c 
'^  upon  the- Lord's  day,"  "  commonly  called  Sunday,"  is  not  a  Tiolation  of  the 
Ist  Section  of  the  8th  Article  of  the  Constitution  of  this  State. 

Before  the  Recorder,  in  the  City   Cmirt  of  Charleston^ 

1846. 

REPORT  OF  THE  RECORDER. 

This  was  a  summary  process  to  recover  the  penalty  im- 
posed by  the  2d  section  of  an  Ordinance  of  the  City  Coun- 
cil of  Charleston,  ratified  2d  May,  1801,  entitled  "an  Ordi- 
nance for  the  better  observance  of  the  Lord's  day,  common- 
ly called  Sunday,  and  for  other  purposes  therein  men- 
tioned."— (See  City  Digest,  p.  272.)  That  section  is  in 
the  following  words  :  "  Sec.  11.  No  person  or  persons  what- 
soever, shall  publicly  expose  to  sale,  or  sell,  in  any  shop, 
warehouse  or  otherwise,  any  goods,  wares  or  merchandize 
whatsoever,  upon  the  Lord's  day,  and  every  person  so  of- 
fending, shall,  for  every  such  offence,  be  liable  to  be  fined, 
in  any  sum  not  exceeding  twenty  dollars." 

The  process  alleged  that  '^  S.  A.  Benjamin,  on  the  21st 
day  of  December,  in  the  year  of  our  Lord  1845,  within  the 
limits  of  the  city  of  Charleston,  in  the  State  aforesaid,  and 
within  the  jurisdiction  of  the  said  City  Court  of  Charleston, 
in  a  shop  on  East-Bay,   in   the  city  of  Charleston,  owned 
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and  possessed  by  the  said  S.  A.  Benjamin,  did  sell  to  W.  C. 
Gatewood,  of  Charleston,  certain  goods,  wares  and  mer- 
chandize, to  wit:  one  pair  of  gloves  ;  and  also,  that  the 
said  S.  A.  Benjamin  did  then  and  there  expose  to  sale,  cer- 
tain goods,  wares  and  merchandize,  to  wit :  coats,  panta- 
loons, gloves,  and  other  articles  of  clothing  ;  by  reason 
whereof  the  saidS.  A.  Benjamin  violated  the  second  clause 
of  an  Ordinance  of  the  City  Council  of  Charleston,  rati- 
fied the  2nd  day  of  May,  Anno  Domini,  one  thousand  eight 
hundred  and  one,  entitled  ''an  Ordinance  for  the  better  ob- 
servance of  the  Lord's  day,  commonly  called  Sunday,  and 
for  other  purposes  therein  mentioned,"  and  forfeited,  under 
the  same,  for  the  said  offence,  to  the  use  of  the  said  City 
Council  of  Charleston,  the  sum  of  twenty  dollars  for  each 
of  the  said  offences,  making  in  all,  lor  said  two  offences, 
the  sum  of  forty  dollars,  which  the  said  City  Council  of 
Charleston  are  eniith^d  to  recover." 

The  defendant;  who  appeared  by  his  counsel,  Mr.  Phil- 
lips, admitted  the  fact  of  selling  the  pair  of  gloves,  as  al- 
leged in  the  process,  but  denied  the  charge  of  any  public 
exposure  of  his  goods  for  sale  as  set  forth.  On.the  part  of 
the  plaintiffs,  (represented  by  Wm.  D.  Porter,  the  City  At- 
torney,) it  was  admitted  that  the  defendant  is  an  Israelite, 
and  that  he  keeps  as  such  the  seventh  day  of  the  week,  or 
Jewish  Sabbath.  Upon  this  statement  of  facts,  the  case 
was  argued  to  the  jury  by  the  respective  counsel,  the  de- 
fendant contending  mainly,  that  the  City  Ordinance  in  ques- 
tion, was  contrary  to  and  in  violation  of  the  8th  Article  of 
the  Constitution  of  the  State  of  South  Carolina,  and  that 
this  Ordinance  was  therefore  inoperative  and  void.  That 
section  of  the  Constitution  of  the  State  of  South  Carolina, 
adopted  in  1790,.is  in  the  following  words  :  '*  Art.  VIIL  §L 
The  free  exercise  and  enjoyment  of  religious  profession 
and  worship,  without  discrimination  cr  preference,  shall 
forever,  hereafter,  be  allowed  within  this  State  to  all  man^ 
kind  ;  provided,  thai  the  liberty  of  conscience  hereby  dc- 
elared  shall  not  be  so  construed  as  to  excuse  acts  of  /t- 
centiousness,  or  justify  practices  inconsistent  with  the 
peace  or  safety  of  this  State" 
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It  was  insisted  on  the  part  of  tFie  defendant,  that  the  Or- 
dinance as  to  him  was  a  direct  interference  with,  and  in 
violation  of,  that  free  exercise  and  enjoyment  of  religious 
profession  and  worship,  which  was  guaranteed  by  the  Con- 
stitution of  the  State,  without  discfi'imination  or  preference^ 
to  all  mankind  ;  and  that  keeping  the  Jewish  Sabbath  ac- 
cordinjy  to  his  religious  faith,  the  civil  power  could  not,  con- 
sistently with  this  great  fundamental  law  of  religious  liber- 
ty, compel  him  to  observe  and  keep  the  Christian  Sunday 
also.  On  the  part  of  the  plaintiff,  it  was  contended,  that 
viewing  the  Ordinance  in  question  as  a  mere  police  regula- 
tion, it  was  clearly  within  the  powers  delegated  to  the  City 
Council  under  the  City  Charter,  "to  secure  peace  and  good 
order  within  the  City,"  and  that  in  this  point  of  view,  it 
was  entirely  consistent  with  the  liberty  ot  conscience  and 
religious  profession  and  worship,  guaranteed  by  the  Con- 
stitution of  the  State.  The  argutiient  of  the  question  in- 
volved in  the  case,  and  one  of  much  ability  on  both  sides, 
covered  a  wide  range,  various  authorities  were  cited,  and 
analogies  su2:gested,  which  it  is  not  necessary  here  to  re- 
peat in  detail,  as  the  case  seemed  to  be  regarded  equally  by 
the  counsel  employed,  as  one  calling  for  the  final  and  ulti- 
mate decision  of  the  highest  appellate  tribunal  of  the  State. 

Being  of  opinion,  that  the  ground  taken  by  the  defend- 
ant was  sustained' by  the  correct  interpretation  of  the  Con- 
stitution of  the  State,  and  the  carrying  out  into  practical 
effect  of  its  wise  and  liberal  provisions,  in  behalf  of  the 
entire  freedom  of  religious  faith  and  worship,  I  charged 
the  jury  that  in  my  opinion  the  2d  Sec.  of  the  Ordinance 
of. the  City  Council  of  1801,  "for  the  better  observance  of 
Sunday,  commonly  called  the  Lord's  day,"  was,  in  regard 
to  the  present  defendant,  in  clear  and  palpable  violation  of 
the  Sth  Article  of  the  Constitution  of  the  State,  and  there- 
fore invalid,  inoperative  and  void.  Under  these  instruc- 
tions, the  City  Attorney  submitted  to  a  non-suit,  with  leave 
to  move  to  set  the  same  aside.  As  the  questions  raised  by 
counsel  were  peculiarly,  if  not  exclusively,  for  the  conside- 
ration and  judgment  of  the  Court,  it  may  be  proper,  and 
due  to  the  importance  of  the  case,  that  I  should  give  at 
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some  length,  but  at  the  same  time  with  all  the  brevity  pos- 
sible, the  reasons  upon  which  my  opinion  and  judarment 
were  fonnded.  I  may  be  allowed,  I  trust,  without  impropri- 
ety, and  without  wandering  from  the  subject,  to  premise, 
that  no  one  entertains  a  more  thorough  conviction  than 
myself  that  the  Christian  Sunday,  or  Lord's  day,  should  bo 
kept  in  a  becoming  manner  ;  and  according  to  ntj/  religious 
faith,  that  it  is  a  day  peculiarly  devoted  and  set  apart  to 
Christian  worship,  and  upon  which  the  ordinary  secular 
employments  of  men,  or  in  the  language  of  the  Church, 
all  servile  works,  should  be  suspended.  But  I  have 
great  doubts  how  far,  and  to  what  extent,  the  civil 
power  of  the  State,  under  a  fundamental  law,  guaranteeing 
to  all  mankind  the  free  exercise  and  enjoyment  of  religious 
profession  and  worship,  without  discrimination  or  preference, 
can  prescribe,  by  a  general  law,  binding  upon  all  its  citizens, 
that  under  certain  penalties,  for  the  better  observance,  in  a 
religious  sense,  of  any  particular  day,  they  shall  intermit  or 
abstain  from  any  worldly  calling,  pursuit,  labor  or  employ- 
ment, innocent  in  itself,  and  not  coming  within  the  terms  or 
spirit  of  the  exception  laid  down  in  the  Constitution,  and  not 
falling  within  the  legitimate  sphere  of  mere  police  regulations. 
Though  it  may  not  be  necessary  to  the  decision  of  the  precise 
question  involved  in  this  case,  I  should  perhaps  be  wanting 
in  candor,  if  I  hesitated  to  avow  my  opinion,  that  with  cer- 
tain exceptions,  which  will  be  hereafter  noticed,  not  falling 
within  the  operation  of  the  general  principle,  in  a  commu- 
nity where  there  is  a  complete  severence  between  Church 
and  State,  and  where  entire  freedom  of  religious  faith  and 
worship  is  guaranteed  to  all  its  citizens  alike,  .without  cUs- 
crimination  or  preference,  the  observance  of  any  particular 
day,  in  a  religious  sense,  is  a  matter  of  mere  ecclesiastical  or 
religious  discipline  and  authority,  and  in  no  way  pertaining 
to  the  civil  power  or  legislative  authority  of  the  State. 

By  what  authority,  consistently  with  the  entire  freedom  of 
religious  faith  and  worship,  guaranteed  to  all  alike,  of  what- 
ever religious  sect  ,or  community,  whether  Jew  or  Gentile, 
can  the  civil  power  ordain,  that  on  the  day  kept  by  Chris- 
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tians  as  a  holiday,  or  day  of  worship  peculiar  to  them,  the 
Jew  shall  be  made  to  keep  in  the  same  way,  or  to  some  ex- 
tent, at  least,  the  Christian  holiday ;  although,  according  to 
his  religious  faith,  he  is  required  to  keep  another  and  a  dif- 
ferent day,  as  sacred  to  religion,  and  in  conscientious  obedi- 
ence to  the  command  of  the  God  he  worships? 

But  it  is  said  that  the  evident  meaning  and  intention  of 
this  article  of  the  Constitution,  as  applied  to  the  Jew,  is  to  be 
considered  as  carried  into  full  eflfect,  while  he  is  permitted  to 
practice  his  religion,  and  to  worship  God  upon  the  Jewish 
Sabbath,  according  to  his  faith,  undisturbed  and  unques- 
tioned by  any ;  and  that  it  is  no  violation  of  its  terms  or 
spirit,  if,  in  addition  to  this  immunity,  he  is  required,  in  com- 
mon with  all  the  citizens  of  the  State,  to  pay  respect  to  the 
Christian  Sunday,  by  abstaining  from  his  worldly  occupa- 
tions. But  the  Constitution  professes  to  give  to  all  mankind 
an  entire  and  perfect  equality  of  freedom  in  religious  faith 
and  worship,  without  discrimination  or  preference.  Is  it  no 
discrimination  or  preference  to  select,  by  the  civil  law  of  the 
State,  the  day  considered  sacred  in  a  religious  sense  by  the 
Christian,  and  to  compel  the  Jew  to  unite,  externally,  at  least, 
in  its  observance  ?  to  protect  from  possible  disturbance  those 
who  worship  on  that  day,  by  requiring  all  others  to  abstain 
from  every  species  of  labor  and  employment,  while  the  Jew- 
ish Sabbath  is  protected  by  no  similar  regulation? 

In  the  view  of  the  Constitution,  is  not  the  Jewish  Sabbath 
and  the  Christian  Sunday  precisely  equal,  and  those  who 
worship  God  upon  one  or  the  other  day,  entitled  to  a  perfect 
equality  of  immunity  and  privileges  ? 

It  is  sometimes  said,  that  it  is  a  poor  rule  which  will 
not  work  both  ways,  and  applying  the  principle  which 
seems  to  be  contained  in  this  popular  ada^^e  to  the  ques- 
tion before  us,  it  may  well  be  asked  whether,  in  a  corpora- 
tion having  all  the  powers  over  the  subject  possessed  by  the 
Legislature  of  the  State,  if  the  Jews  should  happen  to 
have  the  majority  in  the  Municipal  Council,  they  could, 
consistently  with  the  Article  of  the  Qonstitution  referred 
to,  require  by  law,  ou  the  part  of  the  rest  of  the  community, 
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tiie  same  observance  of  the  Jewish  Sabbath,  which  is 
DOW  required  of  them  in  regard  to  the  Christian  Sunday? 

It  is  apparent  under  this  clause  of  the  Constitution,  that 
the  right  to  enact  such  a  law,  may  be  as  rightfully  de- 
duced in  behalf  of  the  Jew  as  the  Christian,  and  that  if 
the  Jew  has  no  right  to  complain  of  the  existing  law,  as 
in  violation  of  his  religious  liberty,  the  Christian,  in  the 
•case  supposed,  would  have  no  other  or  further  ground  of 
objection.  In  truth,  this  great  and  fundamental  provision 
of  the  Constitution,  appears  to  furnish  ample  security,  and 
perhaps  the  only  one,  against  undue  encroachments  upon 
religious  liberty,  by  the  action  of  the  Legislative  power  of 
Che  State,  amidst  all  the  fluctuations  of  party  ;  and  to  place, 
-at  all  times  and  forever,  freedom  of  conscience  beyond  the 
reach  of  any  dominant  or  preponderating  influence,  which 
numbers  may,  at  any  time,  give  to  a  particular  religious 
sect,  or  to  any  prevailing  creed  of  the  day. 

The  Ordinance  in  question  seems  to  have  been  borrow- 
ed from  a  very  early  statute,  i^nacted  ns  far  back  as  the 
year  1712,  when  South  Carolina  was  a  British  Province, 
■and  when  the  good  people  of  that  day  were  required  under 
penalty  to  attend  their  Parish  Church  on  Sunday,  and  to 
Temain  there  devoutly  during  divine  service,  and  were  for- 
bid from  all  travelling  by  land  or  water,  except  to  and  from 
church,  or  to  pay  a  visit  of  charity.  The  second  section 
of  the  Ordinance  is  a  copy  in  so  many  words  of  the  third 
section  of  the  Act  referred  to,  with  one  exception.  (See 
Pub.  Laws.  p.  19.)  That  section  of  the  Act,  as  will  be 
perceived,  only  forbids  the  public  exposure  of  goods  for 
sale,  whereas  under  the  terms  employed  in  the  second  sec- 
tion of  the  Ordinance,  a  private  sale  of  any  article  of 
merchandize  would  seem  to  be  included  in  the  inhibition. 
It  will  not  be  contended  but  that  the  greater  portion,  if  not 
the  whole,  of  this  antique  statute  is  absolete ;  and  if  oper- 
ative in  any  of  its  provisions  down  to  the  glorious  Revo- 
lution which  resulted  in  the  independence  of  the  State,  and 
ihe  establishment  of  civil  and  religious  liberty  upon  a  basis 
of  imperishable  and  equal  justice,  the  clause  of  the  Con- 
65 
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stitution  to  which  we  have  referred,  must  be  considered  sub 
having  entirely  superseded  and  repealed  it. 

Shall  the  Ordinance  of  the  City  of  Charleston,  passed 
in  1801,  so  soon  after  the  adoption  of  the  Constitution  of 
the  State  in  1790,  be  permitted  to  revive  and  keep  alive,  in 
any  of  its  features,  the  inequality  and  injustice,  the  viola- 
tion of  religious  liberty,  inflicted  by  the  Act  of  1712  ?  But 
it  is  said  that  the  Ordinance  may  be  regarded  as  a  mere 
police  regulation,  calculated  to  promote  and  preserve  the 
peace  and  good  order  of  the  city,  and  that  in  this  point  of 
view,  without  regard  to  any  religious  faith,  and  as  having 
no  connection  with  religion,  it  is  clearly  within  the  com- 
petency of  the  City  Council,  and  is  binding  without  dis- 
tinction upon  all  citizens  equally  and  alike.  Although 
with  regard  to  this  defendant,  it  seems  to  me  impossible  to 
consider  the  question  presented  in  any  other  light  than  as 
one  affecting  the  freedom  of  religious  faith  and  worship, 
and  that  the  defendant  cannot  be  deprived  of  the  freedom 
which  in  this  respect  the  Constitution  of  the  State  intend- 
ed to  afford  him,  it  does  not  follow  that  all  the  laws  of  the 
State,  or  the  Ordinances  of  Charleston,  passed  in  virtue  of 
Che  powers  delegated  to  it,  which  regard  in  some  respect 
the  observance  of  Sunday,  must  be  necessarily  considered 
as  inoperative,  or  as  affected  by  this  constitutional  provision. 
For  while  it  may  be  held  that,  consistently  with  this  pro- 
vision of  the  Constitution,  no  law  of  the  State  or  of  any 
subordinate  corporation,  can  rightfully  require  the  consci- 
entious Israelite  to  keep  the  Christian  Sunday,  by  abstain- 
ing on  that  day  from  an  occupation  honest,  and  in  itself 
Innocent  and  wholesome  to  society,  or  even  that  it  does 
not  pertain  to  the  civil  power  of  the  State  to  compel  the 
religious  observance  of  any  particular  day,  by  abstaining 
from  labor,  or  in  any  other  way ;  there  may  be  many  regu- 
lations and  enactments  by  the  civil  power,  founded  upon 
the  observance  in  fact  by  a  large  majority  of  its  citizens, 
of  any  particular  day  as  a  holy  day. 

So  too,  there  is  no  doubt  that,  within  certain  limits,  the 
City  Council,  for  the  belter  preservation  of  order  and  peace, 
and  the  better  security  of  the  city,  may  prescribe  certain 
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regulations  having  regard  to  Sunday,  as  an  existing  holy 
day  in  fact^  but  they  cannot  on  the  score  of  being  mere 
police  regulations  transcend  the  fundamental  and  constitu- 
tional law  of  the  land.     Thus  the  Ordinance  of  the  city 
referred  to  in  the  argument,  on  the  subject  of  retailing 
liquor  on  Sunday,  falls  within  the  exercise  of  a  legitimate 
power,  that  of  granting   licenses  to  retail  liquor,  which  is 
entirely  and  exclusively  delegated  to  the  City  Council.     In 
regard  to  this  matter,  they  have  a  right  to  grant  or  refuse 
a  license  to  retail  liquor,  to  prescribe  the  terms  upon  which 
it  may  be  exercised  ;  and  if  they  may  refuse  or  grant  a 
license  to  retail  liquor  for  a  longer  or  shorter  time,  they 
may  clearly  provide,  that  on  Sundays  or  any  other  particu- 
lar day^  named,  they  shall  not  retail  or  sell  liquor.     There 
are  many  Acts  of  the  State   having  relation   to  Sunday, 
which  fall  within  the  exercise  of  a  legitimate  authority. — 
All  the  Acts  in  relation  to  slaves,  come  within  this  princi- 
ple.    Slavery  is    exclusively    of  statutory   creation    and 
regulation  ;  and   the  power  of  the  master  over  the  slave 
may  be  modified  or  extended,  as  the  Legislature  may  deem 
expedient.     Thus  the  Act  exempting  the  slave  from  labor 
on  Sunday,  (necessary  occasions  of  the  family  excepted,) 
is  an   eminently  wholesome  and   humane  provision,  and 
liable  to  no  constitutional  or  well  founded  objection.     So 
too  the  Acts  forbidding  the  issuing  or  service  of  legal  pro- 
cess on  Sunday,  are  free  of  all  exception,  both  on  the  score 
of  expediency  and  legality.     The  whole  process  of  the  law 
is  of  mere  legal  creation,  and  its  machinery  may  be  regu- 
lated, as  to  time  and   mode,  by  the  law   which  creates  it, 
without  violating  any  natural  right. 

There  is  also  an  Act  of  the  Legislature,  and  an  Ordi- 
nance of  the  City  Council,  inflicting  punishment  upon  those 
who  disturb  any  religious  assembly  or  congregation  en- 
gaged in  worship ;  and  as  the  protection  afforded  is  not 
confined  to  Sunday  or  the  Lord's  day,  and  has  no  reference 
to  any  particular  time,  in  effect,  they  carry  out  the  very 
provision  of  the  Constitution,  in  giving  equal  security  to 
all  sects  and  forms  of  religions  worship  without  discrimi- 
nation or  preference.  ^ 


S16  APPEALS  AT  LAW. 

Oiiy  Council  v.  Benjamin. 

In  the  examination  of  this  question,  I  have  not  thought 
it  important  or  pertinent  to  refer  to  the  various  English 
Statutes,  requiring  the  observance  of  Sunday,  nor  to  the 
constructions  put  upon  them  by  the  many  decisions  made 
by  their  Courts  upon  them.  Where^  as  in  that  country, 
the  Church  and  State  are  united,  and  not  only  a  particular 
religious  faith,  but  a  particular  form  of  worship,  prescribed 
by  law,  it  is  in  vain  to  look  for  illustrations  of  that  feedom 
of  religious  faith  and  worship,  which  it  was  the  glory  of 
our  ancestors  to  attain  after  a  long  and  sanguinary  strug- 
gle, and  the  enjoyment  of  which  it  was  evidently  the  de- 
sign of  the  Constitution  of  South  Carolina  to  secure  and 
perpetuate.  Nor  do  I  think  other  countries,  holding  a  dif- 
ferent faith  from  that  to  which  I  have  referred,  where,  to 
more  or  less  extent,  the  same  union  or  connection  between 
Church  and  State  exists,  present  models  for  our  imitation, 
or  for  our  instruction,  unless  it  be  to  avoid  the  errors  of 
such  an  union.  ''  Render  to  Csesar  the  things  which  are 
CsBsar's,  and  to  God  the  things  which  are  God's ;"  let  the 
civil  power  concern  itself  and  predominate  in  its  legitimate 
sphere ;  but  let  the  worship  of  God  be  the  homage  which 
He  requires,  and  regulated  only  by  the  authority  He  himself 
has  established. 

It  would  seem,  as  far  as  forms  of  government  or  the  fun- 
damental laws  of  society  can  accomplish  ihis  most  desira- 
ble end,  and  raise  an  impenetrable  barrier  between  the  civil 
power  on  one  hand  and  religious  freedom  on  the  other, 
our  own  admirable  Constitution  furnishes  all  the  security 
that  is  possible.  While  this  remains  inviolate,  we  have 
every  thing  to  hope,  and  on  this  subject  nothing  to  fear  ; 
but  this  great  barrier  broken  down  or  defaced,  we  may  re- 
tain the  name  of  freedom,  but  it  will  be  only  a  vain  shad- 
ow, a  delusion   and  a  mockery.     ''  Stat  nominis  umbra.^' 

I  have  not  thought  it  necessary  or  proper  to  refer  to  any 
ecclesiastical  or  historical  authorities,  by  which  the  conse- 
cration of  Sunday,  or  the  Lord's  day,  to  religious  purposes, 
may  be  traced  from  the  earliest  times  to  our  own  days. — 
As  far  as  the  observance  of  it,  and  the  manner  of  its  observ- 
ance, have  been  prescribed  by  the  civil  power,  in  various 
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countries,  it  is  not  important  to  notice,  if,  for  Che  reasons 
already  assigned,  and  under  the  provision  of  our  Constitu- 
tion, it  does  not  pertain  to  that  power  in  this  State.  If  ad- 
mitted to  pertain  to  religion,  and  form  a  part  of  that  free- 
dom of  religious  worship  which  is  guaranteed  by  the  Con- 
stitution to  all  the  citizens  of  the  State,  it  is  equally  unne- 
cessary to  trace  the  history  of  the  day,  in  the  decrees  of 
councils,  or  in  the  many  regulations  established  from  time 
to  time  in  the  various  parts  of  Christendom,  by  ecclesiasti- 
cal authority. 

In  this  point  of  view  it  presents  a  religious  question,  in 
which,  as  far  as  the  civil  power  is  concerned  in  this  State, 
as  we  have  seen,  all  men  are  free  to  adopt  and  act  upon 
their  own  opinions.  Amid  the  various  and  conflicting 
views  which  may  be  entertained  upon  this  subject,  it  may 
be  at  least  said,  that  the  defendant  holds  himself  bound  to 
obey  that  solemn  command,  delivered  by  God  to  his  ances- 
tors more  than  3000  years  ago,  amidst  the  thunders  of  Sinai, 
"Remember  that  you  keep  holy  the  Sabbath  day;  six  days 
shalt  thou  labor  and  shall  do  all  thy  works,  but  on  the 
seventh  day  is  the  Sabbath  of  the  Lord  thy  God  ;  thou  shalt 
do  no  work  on  it,  thou  nor  thy  son  nor  thy  daughter,  nor 
thy  man-servant,  nor  thy  mnid-servant,  nor  thy  beast,  nor 
the  stranger  that  is  within  thy  gates;  for  in  six  days  the 
Lord  made  Heaven  and  earth,  and  the  sea,  and  all  things 
that  are  in  them,  and  rested  on  the  seventh  day  :  therefore, 
the  Lord  blessed  the  seventh  day  and  sanctified  it."  This 
holy  day  thus  set  apart  by  God  himself,  kept  with  a  fidelity 
which  has  outlived  the  downfall  of  their  once  glorious 
Temple,  carried  with  their  scattered  people  into  every  quar- 
ter of  the  globe,  still  claims  the  veneration,  and  is  consecra- 
ted by  the  worship  of  the  devout  Israeh'te,  in  our  own  hap- 
py land.  Persecuted  for  so  many  centuries,  the  sport  of 
tyranny  and  oppression  in  so  many  climes,  shall  he  not 
here,  at  least,  be  at  liberty  to  worship  God  in  freedom,  and 
find  peace  and  security  upon  the  soil  and  under  the  Con- 
stitution of  South  Carolina? 

A  motion  was  made  to  set  aside  the  non-suit  ordered,  and 
to  reverse  his  Honor's  decision,  upon  the  following  ground: 
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Because  his  Honor  the  Recorder  erred  in  ruling  that  the 
section  of  the  Ordinance,  upon  which  the  suit  was  found- 
ed,  was  contrary  to  the  provision  of  the  1st  section  of  arti- 
cle VllI  of  the  Constitution  of  the  State,  and  therefore  void 
and  no  law. 

Porter,  City  Attorney,  for  the  motion.  This  Ordinance  may  be 
considered  a  law  of  the  State,  as  the  City  Charter  is  delegated  by 
the  State,  and  no  distinction  was  insisted  on  by  the  counsel  below. 
The  Ordinance  is  a  civil  and  not  a  religious  one.  Let  us  view  it  in* 
both  lights.  It  establishes  only  a  municipal  regulation — there  is 
nothing  in  it  like  a  religious  test.  The  word  ^  Lord's  day,''  no  more 
than  the  year  of  our  Lord,  involyes  a  confession  of  faith  in  its  ac- 
knowledgment. Its  unconstitutionality  must  be  established  and 
shown  by  the  defendant.  The  day  has  been  set  forth  eyer  since  the 
Act  of  1712,  as  a  day  of  rest,  without  objection.  The  Ordinance 
not  only  establishes  no  test,  but  it  prohibits  the  disturbance  of  any 
sect,  in  their  worship,  and  that  too,  at  any  time,  not  Sunday  only. — 
See  Digest  of  City  Ordinances,  273.  In  4  Black.  Coul  63,  the  ob- 
seryance  of  the  day  is  lauded,  considered  merely  as  a  civil  institu- 
tion. In  the  notes  to  2  Stat.  707,  Doctor  Cooper  remarks  on  the 
8th  Article  of  the  Constitution.  He  admits  the  civil,  but  denies 
the  religious  object  as  legal  in  the  appointment  of  a  day  of  rest 

If  the  Legislature  has  the  right  to  fix  a  day  of  rest,  the  selection 
must  be  made  by  the  majority.  We  are  not  in  a  natural  state,  but 
in  a  state  of  society,  and  must  surrender  some  of  our  rights  as  the 
price  of  protection,  &c.  It  is  no  more  than  a  regulation  of  indus- 
try. Other  governments  regulate  the  hours  of  work.  If  it  is  with- 
in the  competency  of  the  Legislature,  the  question  is  settled. 

Christianity  is  a  part  of  the  common  law  of  the  land,  with  liberty 
of  conscience  to  all.  It  has  always  been  so  recognized,  both  in 
England  and  in  this  country.  In  New  York,  an  indictment  was 
sustained  for  reviling  the  Sabbath,  though  no  statute  existed  against 
it  The  punishment  was  for  disturbing  the  good  order  of  society. 
8  John.  Rep.  229,  11  Sargt.  &  Bawls,  408.  If  Christianity  is  a 
part  of  the  common  law,  its  disturbance  is  punishable  at  common 
law.  The  U.  S.  Constitution  allows  it  as  a  part  of  the  common  law. 
The  President  is  allowed  ten  days,  with  the  exception  of  Sunday, 
&C.  The  Legislature  does  not  sit,  public  offices  are  closed,  and  the 
Government  recognizes  the  day  in  all  things.  There  is  nothing  in 
our  State  Constitution  to  the  contrary.  The  Constitution  previous 
to  ours,  established  the  Protestant  Keligion  as  the  religion  of  the 
Colony,  and  shows  that  it  was  the  common  law  of  England.  Dis- 
senters were  subjected  to  disabilities,  &c.  The  Constitution  of  1790 
altered  and  amended  this  Constitution  of  1780,  but  not  to  the  ex- 
tent of  abolishing  the  Christian  Religion.  It  only  grants  tolera- 
tion  to  all  religions ,  the  Christian  Religion  still  being  the  law  of  the 
land.  The  Jews  are  not  req;nired  to  observe  ours,  or  any  other  re- 
ligious forms. 
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The  observance  of  Sunday  is  one  of  the  usages  of  the  common 
law,  recognized  by  our  U.  S.  and  State  Governments.  The  Act  of 
1712.  enforced  its  observance.  This  contested  Ordinance  is  based 
on  this  law,  eschewing  any  test.  In  8  Stat.  596,  it  is  enacted,  that 
no  retail  grocer  shall  keep  his  shop  open  on  Sunday.  It  has  been 
held  that  a  verdict  rendered  on  Sunday  is  void.  All  process  is  also 
void  on  that  day,  unless  for  felony,  treason,  or  breach  of  the  peace. 

Philips,  coTitra  (after  some  very  eloquent  remarks).  The  Consti- 
tution of  the  United  States,  Article  3,  Amendment  of  1700,  lei^ves 
the  question  free  to  all  the  States,  to  act  as  they  may  on  all  religious 
matters.  Mails  so  on  Sunday,  and  so  do  public  ships.  Acts  of  war 
«re  not  restrained  on  that  day,  &c.  Every  man  has  religious  rights 
in  our  country,  and  he  may  enjoy  them  as  he  pleases,  as  long  as  he 
meddles  not  with  the  public  order,  &c. — NUe^s  Register^  2ith  Jvly^ 
1828.  This  contested  Ordinance  is  an  infringement  upon  the  8th 
article  of  our  State  Constitution.  It  is  to  compel  him  who  does  not 
^  to  the  church,  to  suspend  his  labors,  thus  violating  his  conscience, 
and  it  compels  the  Jew  to  lose  two  days  instead  of  one.  Who  can 
say,  under  our  Constitution,  that  I  shall  jiot  work  ?  I  can  do  it,  if 
I  commit  no  "act  of  licentiousness,"  &c.  But  it  is  not  a  civil,  but  a 
religious  Ordinance,  and  does  infringe  on  the  conscience.  The  Jew 
may  say,  you  repeal  the  laws  of  Grod.  The  Act  of  1712  is  repealed 
(2  Stat.  707,) — it  is  repealed  by  the  8th  article  of  the  Constitution. 
The  act  for  which  the  defendant  was  brought  before  the  Court  was 
not  one  of  "licentiousness,"  &c. 

Dr.  Paley,  who  sums  up  the  biblical  authorities,  shows  that  the 
Sabbath  is  exclusively  of  Jewish  origin,  and  not  binding  on  Chris- 
tians. See  also  the  23d  chapter  of  St.  Luke,  55th  and  56th  verses. 
Nor  does  it  enjoin  on  them  the  suspension  of  work,  longer  than  to 
go  to  church. 

There  is  no  common  law  of  the  United  States.  It  has  been  re- 
ceived bv  the  States  as  they  chose,  by  adoption,  and  cannot  act 
against  the  Constitution. — 8  Peters,  591 ;  2  Peters,  144;  3  Peters, 
447,  and  5  Peters,  233. 

According  to  the  Sunday  laws  of  New  York,  the  Jew  and  seventh 
day  Baptist  are  permitted  to  work  on  our  Sunday,  and  that  State 
does  recognize  the  common  law.  The  Occident,  (pamphlet,)  112, 
shows  that  in  Ohio  those  also  are  excepted  from  any  penalty  for 
working  on  Sunday,  who  observe  Saturday.  In  the  Occident,  vol. 
3,  a  petition  is  preferred  to  the  City  Council  of  Richmond,  by  the 
Jews,  to  be  exempted  from  a  similar  ordinance  to  the  one  in  dis- 
pute, and  the  committee  reported  against  the  enforcement  of  the 
ordinance  against  those  who  do  not  disturb  good  morals,  &c.  The 
ordinance  did  not  pass. 

All  that  enters  into  the  common  law  of  England  is,  that  Sunday 
is  not  a  judicial  day.  All  other  acts  are  to  be  allowed  on  Sunday, 
unless  prohibited  by  Statute — 3  Burrow's  Rep.  1595;  8  Cowen,  27. 
In  2  Camp.  602  and  3,  a  delay  to  protest,  on  a  festival  day  of  a  sect, 
was  held  to  be  sufficient  excuse,  as  reasonable  time.    K  the  common 
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law  prevails  here,  why  not  protect  Good  Friday  as  well  as  Sunday,  as 
is  done  in  England  ? 

This,  as  a  ciyil  Ordinance,  cannot  legally  prevent  me  from  labor, 
nor,  as  a  religious  one,  trample  on  my  rights  of  conscience.  The 
ordinance  against  selling  liquor  on  Sunday  is  not  analogous.  In 
that  the  prohibition  may  be  a  part  of  the  contract ;  besides,  the  sale 
<^  liquor  on  Sundays  tends  to  bad  morals,  disorders,  &c.  Tolera- 
tion IS  granted  to  all  mankind  alike.  The  religion  of  no  sect  is 
known  to  the  Constitution — and  the  violation  of  the  rights  of  one 
man  is  as  much  a  violation  of  it  as  the  trampling  down  of  those  of 
a  whole  sect — ^N.  Y.  Pamphlets,  No.  21,  and  Appendix  to  the  same. 
Petigru,  also  for  the  motion. 

Christianity  is  a  part  of  the  law.  The  8th  article  of  the  Constita- 
tion  of  1790,  only  removes  civil  disabilities.  The  Sabbath  is  still  to 
be  supported ;  Christianity  is  part  and  parcel  of  the  common  law. — 
The  Act  of  1712^,  see.  5,  2  Stat.  413,  adopts  the  common  law.  To 
speak  against  religion  (the  Christian)  is  breaking  down  the  bond  of 
good  government,  and  tends  to  subvert  the  government.  King  v. 
Williams^  26  Crown  Cases,  654.  There  is  an  intrinsic,  pre-existing 
obligation  to  perform  contracts,  which  the  laws  enforce.  Christianity 
has  reference  to  the  principles  of  right  and  wrong ;  to  the  obligations 
of  natural  justice ;  it  is  the  foundation  of  those  morals  and  manners 
upon  which  our  society  is  formed;  it  is  their  basis.  Eemove  this  and 
they  would  fall,  there  would  be  no  harmony,  the  law  would  be  one  of 
force.  But  it  has  grown  upon  the  basis  of  Christianity ;  Saunders  v. 
Ogden,  12  Wheat  344. 

In  1712  was  passed  the  first  Act  for  keeping  the  Sabbath,  (2  Stat. 
996,)  and  then  m  1785  and  1740,  in   1807,   1812  and  1824.     (In 
1690,  the  conversion  of  a  slave  to  Christianity  fstvorably  considered.) 
These  Acts  all  tend  to  show  that  Christianity  is  recognized  as  com- 
mon law,  and  the  Constitution  of  1778,  (1  Stat  154,)  in  words,  de-* 
dares  the  Christian  religion  the  religion  of  the  land,  &c.     In  the 
Ist  article,  23d  sec.  of  the  Constitution  of  1 790,  it  is  recognized  as  part 
of  common  law.     Persuasion  there,  only  means  dissent  among  those 
of  the  same  religion,  as  the  Protestant — different  persuasion  does 
not  mean  different  religion.     The  clause  only  relates  to  the  Chris- 
tian religion,  recognizing  it  as  the  law,  or  part  of  it  The  8th  article  of 
the  Constitution  of  1790,  does  contain  free  toleration,  but  it  does  not 
aboli^  the  Christian  religion  as  a  part  of  the  common  law.     In  King 
e.  JSvanSf  3  Merivale,  375,  it  is  said  that  dissenters  are  restored  to 
legal  capacity,  subject  onlv  to  the  exceptions  made  in  their  favor^  by 
the  Act  of  toleration.     The   Act  of  1704  required  a  confession  of 
conformity  to  give  civil  to  office,  &c.,  and  was  law  up  to  1778.  The  dis 
ability  was  finally  removed  in  1790,  and  surely  that  Constitution  did 
not  intend  to  take  our  State  out  of  Chistendom ;  it  only  allowed  others 
to  enjoy  their  religion  with  us  equally,  reserving,  in  other  matters,  the 
laws  in  full  force  which  it  did  not  abrogate,  and  which  have  not  been 
questioned  for  sixtv  years  since.     It  went  only  to  remove  disabilities, 
not  to  grant]qpeoial  privileges  or  exceptions. 
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Tke  ordinanee  is  within  the  power  of  the  Legislature,  and  the 
Constitution  cannot  be  stretched  to  prove  otherwise. 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  a  deep  respect  for  the  ancient  people  of 
whom  the  defendant  is  one,  and  a  full  concurrence  in  the 
merited  eulogium,  bestowed  on  them  in  the  course  of  the 
argument,  for  their  consistency,  honesty,  industry,  and 
thrift,  induced  a  fuller  consideration  than  the  intrinsic 
difficulties  of  the  case  demanded. 

I  admire  the  devotion  with  which  the  remnant  of  Israel, 
scattered  among  us,  and  all  the  other  civilized  nations  of 
the  earth,  have  cherished  and  kept  their  Sabbath,  the  7th 
day  of  the  week !  Well  has  one  of  their  own  gifted  and 
liberal  writers  said  of  it,  using  the  words  of  inspiration,  it 
was  given  '^  for  all  generations,"  '*  for  a  perpetual  covenant 
tts  a  sign  between  the  Lord  and  the  children  of  Israel  for- 
ever," (Exod.  31,  16,)  "and  to  be  wholly  independent  of 
times  and  places."  Mendelsohn's  Jerusalem,  203.  No 
doubt  it  is  as  he  affirms,  binding  upon  those  who  believed 
in  the  law  alone  ;  while  Christians  are  not  called  upon,  as 
he  freely  admits,  to  its  observance.  Mendelsohn's  Jerusa- 
lem, 209.  The  Lord's  day,  the  day  of  the  Resurrection,  is 
to  us,  who  are  called  Christians,  the  day  of  rest  after  fin- 
ishing a  new  creation.  It  is  the  day  of  the  first  visible 
triumph  over  death,  hell  and  the  grave !  It  was  the  birth 
day  of  the  believer  in  Christ,  to  whom  and  through  whom 
it  opened  up  the  way  which,  by  repentance  and  faith,  leads 
unto  everlasting  life  and  eternal  happiness  I  On  that  day 
we  rest,  and  to  us  it  is  the  Sabbath  of  the  Lord — irs  decent 
obsei  vance,  in  a  Christian  community,  is  that  which  ought 
to  be  expected. 

It  is  not  perhaps  necessary,  to  the  purposes  of  this  case, 
to  rule  and  hold  that  the  Christian  religion  is  part  of  the 
common  law  of  South  Carolina !  Still  it  may  be  useful  to 
show  that  it  lies  at  the  foundation  of  even  the  Article  of 
the  Constitution  under  consideration,  and  that  upon  it  rest 
many  of  the  principles  and  usages,  constantly  acknowledged 
and  enforced,  in  the  Courts  of  justice  ! 

The  1  S.  of  the  8th  Article  of  the  Constitution  of  this 
66 
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State,  declares  that  *'  the  free  exercise  and  enjoymefU  of 
reliffious  profession  and  worship^  without  discrimination 
or  preference,  shall  forever  hereafter  be  allowed,  within 
this  State,  to  all  mankind  ;  provided  that  the  'liberty  of 
conscience,  thereby  declared,  shall  not  be  so  construed  as 
to  excuse  acts  of  licetitiousness,  or  justify  practices  in- 
consistent with  the  peace  or  safety  of  this  State.'' 

What  gave  to  us  this  noble  safeguard  of  religious  toler- 
ation, which  made  the  worship  of  our  common  Father  as 
free  and  easy  as  the  air  we  breathe,  and  his  temple  as 
'  wide,  capacious,  and  lofty  as  the  sky  he  has  spread  above 
our  heads  ?  It  was  not  that  spirit  of  infidelity,  which 
deified  reason,  denied  God  and  was  stained  with  more 
blood  than  ever  flowed  upon  the  altars  of  the  Aztec  Idols  ! 
It  was  Christianity  robed  in  light,  and  descending  as  the 
dove  upon  our  ancestors,  which  gave  us  this  provision  !  It 
was  that  same  spirit  which,  when  the  war  of  the  revolu- 
tion was  about  to  commence,  sanctified  a  fast,  and  prostra- 
ted a  nation  before  the  Lord  of  Hosts,  to  ask  his  blessing 
and  assistance  !  It  was  that  same  glorious  spirit  of  mercy 
and  love,  which  proclaimed  the  birth  of  the  Saviour,  and 
as  its  consequence,  *'  peace,  good  will  towards  men."  It 
was  that  same  Christianity,  which  sought  its  promulgators 
among  the  humblest  of  the  Jews,  and  taught  them,  "  love 
your  enemies,  bless  them  that  curse  you,  do  good  to  them 
which  hate  you,  and  pray  for  them  which  despitefiilly  use 
you  and  persecute  you."  But  this  toleration,  thus  granted, 
is  a  religious  toleration ;  it  is  the  free  exercise  and  enjoy- 
ment of  religious  profession  and  worship,  with  two  provi- 
sos, one  of  which,  that  which  guards  against  acts  of  licen- 
tiousness, testifies  to  the  Christian  construction,  which  this 
section  should  receive!  What  are  acts  "of  licentious- 
ness" within  the  meaning  of  this  section  ?  Must  they  not 
be  such  public  Acts,  as  are  calculated  to  shock  the  moral 
sense  of  the  community,  where  they  take  place  ?  The 
orgies  of  Bacchus,  among  the  ancients,  were  not  offensive! 
At  a  later  day,  the  Carnivals  of  Venice  went  off  without 
note  or  observation.  Such  could  not  be  allowed  now ! 
Why  7     Public  opinion,  based  on  Christian  morality,  would 
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not  suffer  it !  Here^  in  this  city,  an  open  play  house  or 
Circus,  on  Sunday,  could  not  exist  for  a  day !  Why  ? 
Your  streets  on  Sunday,  answer  the  question !  Your  peo- 
ple love  *'  the  house  of  God"  more  than  the  *'  tents  of 
wickedness." 

These  hints  are  enough  to  show  the  spirit  which  breathes 
in  the  Constitution.  But  the  law  which  we  are  called 
upon  to  administer,  will  be  found  to  come  to  us  imbued 
and  blessed  with  the  same  holy  influence.  Crimes  are 
classed  into  ma/a  in  se  and  mala  prohibiia.  What  ^iyes 
them  that  character  ?  We  cannot  answer,  as  the  Israelite 
would  do,  by  pointing  to  Mount  Sinai,  and  saying,  the 
Lord  God  commanded  us,  saying  "  thou  shalt  not  kill," 
'<  thou  shalt  not  steal." 

The  authority  of  these  divine  precepts  comes  to  us 
through  Christianity ;  wo  are  "  ihc  wild  olive  tree  graft- 
ed," In  place  of  the  broken  branches  of  the  original  tree, 
Israel ;  and  hence  the  law  delivered  at  Mount  Sinai,  may 
be  by  us  appealed  to  as  pointing  out  that  which  is  ^^  evil  in 
itselj:' 

Again,  our  law  declares  all  contracts  contra  bonos  mo- 
reSj  as  illegal  and  void.  What  constitutes  the  standard  of 
good  morals?  Is  it  not  Christianity?  There  certainly  is 
none  other.  Say  (hat  cannot  be  appealed  to,  and  I  don't 
know  what  would  be  good  morals.  The  day  of  moral  vir- 
tue in  which  we  live  would,  in  an  instant,  if  that  standard 
were  abolished,  lapse  into  the  dark  and  murky  night  of  Pa- 
gan immorality.  •  In  this  State,  the  marriage  tie  is  indisso- 
luble— ^whence  do  we  take  that  maxim  ?  It  is  from  the 
teaching  of  the  Now  Testament  alone. 

In  the  Courts  over  which  we  preside,  we  daily  acknow- 
ledge Christianity  as  the  most  solemn  part  of  our  adminis- 
tration. A  Christian  witness,  having  no  religious  scruples 
against  placing  his  hand  upon  the  book,  is  sworn  upon  the 
holy  Evangelists — the  books  of  the  New  Testament,  which 
testify  of  our  Saviour's  birth,  life,  death,  and  resurrection; 
this  is  so  common  a  matter,  that  it  is  little  thought  of  as 
an  evidence  of  the  part  which  Christianity  has  in  the  com- 
mon law. 
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All  blasphemous  publications,  carryin&f  upon  their  face 
that  irreverent  rejection  of  God  and  his  holy  religion,  which 
makes  them  dangerous  to  the  community,  have  always 
been  held  to  be  libels,  and  punishable  at  common  law.— 
Here  they  would  also  be  plain  acts  of  licentiousness,  hav- 
ing no  warrant  of  protection  whatsoever  in  our  Constitu- 
tion. This,  however,  never  could  extend  to  free  and  man- 
ly discus^on  on  these  holy  subjects.  For  I  agree  with  Hr. 
Jefferson,  in  his  notes  on  Virginia,  235,  "  our  rulers  can  have 
authority  over  such  natural  rights  only  as  fire  have  sub- 
mitted to  them.  The  rights  of  conscience  we  never  sub- 
mitted, we  never  could  submit.  We  are  answerable  for 
them  to  ourGod.^'  But  I  should  hesitate  long  in  pushing 
the  argument  as  far  as  he  does,  by  saying,  as  he  does,  that 
*'in  its  exercise,  it  does  me  no  injury  for  my  neighbor  to 
say  there  are  twenty  Gods,  or  no  God.'*  While  the  argu- 
ment rests  only  in  words,  it  would  be  so  evanescent  that  it 
might  be  no  injury.  But  when  it  comes  to  be  put  iti  print, 
to  be  read,  like  Faine's  Age  of  Reason,  by  the  young  and 
the  unwary,  where  is  the  parent  who  would  say,  "  it  does 
me  no  injury  ?"  I  agree  fully  to  what  is  beautifully  and 
appropriately  said  in  Updegraph  v.  The  Commcnwealth^ 
11  Sergt.  &  Maule,  394 — Christianity,  general  Christianity^ 
is,  and  always  has  been,  a  part  of  the  common  law :  ''  not 
Christianity  founded  on  any  particular  religious  tenets; 
not  Christianity  with  an  established  church,  and  tithes  and 
spiritual  Courts  ;  but  Christianity  with  liberty  of  conscience 
to  all  men." 

But  I  have  said  all  which  need  be  said  on  this  interest- 
ing subject.  It  was  not  necessary  for  the  decision  of  this 
case ;  it  has  only  been  said,  to  prevent  silence  from  being 
interpreted  into  a  want  of  confidence  in  the  proposition, 
that  Christianity  may  be  justly  appealed  to  as  part  of  our 
common  law. 

The  case  before  us  presents  the  very  simple  question,  is 
a  law,  punishing  the  sale  of  goods  on  the  Lord's  day,  Sun- 
day, a  violation  of  the  1st  §  of  the  8th  Article  of  our  Con- 
stitution, herein  before  cited  and  set  out.  To  satisfactorily 
answer  this  question,  it  would  be,  perhaps,  well  to  ascertain 
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what  was  the  sense  in  which  the  fromers  of  the  Constitu- 
tion used  ihe  words,  ^^  the  free  exercise  and  enjoyment  of 
religious  prrfession  and  worship,  without  discrimination 
or  preferetice"  Reading  over  the  words,  one  would  say, 
the  venerable  men  who  framed  that  article  meant  to  say, 
that  a  man  mis:ht  be  of  any  order  of  reh'gious  worshippers, 
or  of  none  at  all ;  that  he  might  worsliip  God,  or  not,  as  he 
pleased ;  that  his  worship  might  be  in  any  form,  at  any 
time  or  place,  or  none  at  all ;  and  that  for  these  differences 
in  faith  or  practice,  no  difference  in  civil  condition  should 
ever  be  made  by  law.  It  was  an  abolition  of  all  disabili- 
ties— the  Christian,  Israelite,  Mahometan,  Pagan  and  Infidel, 
all  stand  alike,  in  the  Government  and  people  of  S.  Caroli- 
na. To  ascertain,  however,  more  |  recisely  the  sense,  we  may 
appeal  to  various  other  sources.  To  the  1st  Article  of  the 
amendments  of  the  Constitution  of  the  United  States,  we 
may  very  well  refer  to  ascertain  the  then  acknowledged 
sense  :  '^Coagress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof." 
This  was  the  general  law  for  all  the  Union,  as  standing  un- 
der the  legislation  of  Congress.  Theie  could  be  no  union 
of  Church  and  State  ;  no  religion  established  by  law  ;  nor 
could  there  be  any  law  prohibiting  any  ncau  from  worship- 
ping God,  as  he  pleased.  These  plainly  pointed  to  the 
evils  from  which  we  had  escaped,  in  our  separation 
from  England.  The  Church  of  England,  as  an  establish- 
ed State  religion,  had  been  felt  as  a  great  grievance,  in  at 
least  one  of  the  States  of  the  Union.  Against  it,  had  been 
poured  the  mighty  torrent  of  Henry's  resistless  eloquence, 
when  *'  he  pleaded  against  the  Parsons'  cause."  All  had 
felt  the  pains  and  penalties  impo^^ed  by  English  enact^ 
ments,  on  all  who  sought  to  worship  as  conscience,  not 
law,  dictated.  These  evils  were  forever  removed,  by  the 
amendment  above  referred  to.  In  the  same  sense,  our  Con- 
stitution was  adopted.  This  may  be  further  illustrated  by 
reading  the  draught  of  the  Virginia  bill  of  Rights  in  '76. 
The  16th  Article  of  the  first  draught  by  Geo.  Mason,  will 
be  found  in  Niles's  collection,  called  the  Principles  and  Acts 
of  the  Revolution,  124.     It  declares  that  religion,  or   the 
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duty  which  we  owe  to  our  creator,  and  the  manner  of  dis- 
charging it,  can  be  directed  only  by  reason  and  conviction, 
not  by  form  or  violence,  and  that  therefore,  all  men  should 
enjoy  the  fullest  toleration  in  the  exercise  of  religion,  ac- 
cording to  the  dictates  of  conscience,  unpunished  and  un- 
restrained  by  the  magistrate,  unless,  under  color  of  religion^ 
any  man  disturb  the  peace,  the  happiness,  or  the  safety  of 
society,  ^^And  that  it  is  the  mutual  duty  of  all  to  practice- 
Christian  forbearance,    love    and  charity  tmoards  each 
otherJ^     The  proviso  is  very  much   like   that  in  our  own 
Constitution,  and  its  closing  declaration  of  duty  shows  how- 
much  these  constitutional  principles  of  toleration  rested  on 
Christianity.     The   general   definition    of  toleration,  em- 
braced in   it,  is   but  an   amplification  of  the  words  of  our 
Constitution,  which  were  very  probably  condensed  from  it. 
Again,  William  Livingston,  Governor  of  New  Jersey,  in  '78, 
(See  Niles's  Acts  and  Principles  of  the  Revolution,  306.) 
gives  a  definition  of  religion:  "  By  religion  I  menu,"  he  says, 
^^an  habitual  reverence  for,  and  devotedness  to  the  Deity ^ 
with  such  external  homage,  public  or  private,  as  the  wor^ 
shipper  believes  most  acceptable  to  him,P     "According  to 
this,"  he  says,  "it  is  impossible  for  human  laws  to  regulate 
religion,  without  destroying  it."     It  was  to  secure  this  pri- 
vilege of  worship,  as  he  has  beautifully  described  it.  and  this 
alone,  that  our  Constitutional  provision  was  adopted.     The 
sense  in  which  the  fathers  of  liberty  used  the  words  "the  free 
exercise  and  enjoyment  of  religious  profession  and  worship, 
without  discrimination  or  preference,"   has,  I   think,  been 
sufficiently  shown.     What  abridgment  of  religious  profes- 
sion and  worship  is  to  be  found  in  a  law  forbidding  a  shop 
to  be  kept  open,  or  goods  to  be  sold,  on  Sunday?     I  confess 
I  can  see  none  ;  if  there  were  any,  I  presume  it  will  be 
readily  admitted  it  hardly  would  have  escaped  the  expe- 
rienced eye  of  Dr.  Cooper.     Yet  in  his   notes  to  2d   Stat. 
707,  speaking  of  this  very  article  of  the   Constitution,   he 
says  :  "This  does  not  interfere  with  the  right  of  the  Legis- 
lature to    incorporate   religious  societies  for  civil  purposes. 
nor  with  the  right  of  appointing  a    Sabbath,  or  day  of 
rest  from  labor,  as  a   municipal  institution,  conducive  to 
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i^ivit  expedience"  The  legislation  objected  to,  on  this  oc- 
casion, is  no  more  than  what  he  allowed  to  be  proper  and 
legitimate.  It  is  simply  an  Ordinance  for  the  better  ob- 
servance of  the  Lord's  day,  as  a  day  of  rest;  it  simply 
requires  a  ^cessation  of  public  employment,  in  the  way  of 
trade  or  business. 

But  it  is  said  this  violates  the  free  exercise  and  enjoyment  of 
the  religious  profession  and  worship  of  the  Israelite.  Why  ? 
It  does  not  require  him  to  desecrate  his  own  Sabbath.  It 
does  not  say,  you  must  worship  God  on  the  Christian  Sab- 
hath.  On  the  contrary,  it  leaves  him  free  on  all  these  mat- 
ters. His  evening  sacrifice  and  his  morning  worship,  consti- 
tuting the  7th  day,  he  publicly  and  freely  offers  up,  and  there 
is  none  to  make  him  afraid.  His  Sundays  are  spent  as  he 
pleases,  so  far  as  religion  is  concerned.  No  one  dare  say  to 
him,  in  the  circle  of  his  own  fireside,  what  doest  thou  ?  None, 
as  he  walks  the  street,  would  dare  say  to  him,  turn  in  hither, 
and  worship  as  we  do ! 

It  is  however  fancied  that  in  some  way  this  law  is  in  dero- 
gation of  the  Hebrew's  religion,  inasmuch  as  by  his  faith  and 
this  Statute,  he  is  compelled  to  keep  two  Sabbaths.  There 
is  the  mistake.  He  has  his  oion^  free  and  undiminished ! 
Sunday  is  to  us  our  day  of  rest.  We  say  to  him,  simply,  re- 
9pect  usy  hy  ceasing  on  this  day  from  the  pursuit  of  that  trade 
and  business  in  which  you,  by  the  security  and  protection 
given  to  you  by  our  laws,  make  great  gain.  This  is  a  mere 
police  or  municipal  regulation.  If  the  Israelite  were  allowed 
to  make  the  objection  that  he  would  not  be  constitutionally 
restrained  from , pursuing  a  public  business  on  Sunday,  the 
Infidel  would  say,  as  Duke  said — "all  days  are  alike  to  me, 
and  therefore  I  will  at  all  times  pursue  my  business."  Such 
an  assmnption  is  so  preposterous,  that  no  one  would  tolerate 
It  Yet,  in  the  case  of  the  Town  Council  v.  C.  O.  Duke  and 
Alexander  Marksj  the  Infidel  and  the  IsraeUte  placed  them- 
selves on  the  same  platform,  the  1st  section  of  8th  article  of 
the  Constitution.  Il  is  true^  the  alliance  was  altogether  unr 
natural.  Still,  both  together  invoked  the  decision  of  that 
good  man  and  good  Judge,  the  late  Judge  Martin,  on  the  very 
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question  now  before  us — and  he,  with  his  accustomed  clear- 
ness and  power,  decided  that  the  Constitution  did  not  pre- 
vent the  passage  of  an  ordinance  to  prevent  shop-keepers 
from  keepmg  their  shops  open  on  the  Sabbath  day,  and  from 
that  decision  the  parties  dared  not  further  pursue  their  com- 
plaint by  appeal.  It  was  feared  that,  like  its  noble,  gifted 
author,  it  was  no  more ;  but  I  rejoice  to  find  it  has  been  pre- 
served, and  I  hope,  with  this  opinion,  and  as  one  of  its  main 
pillars  of  support,  it  will  be  given  to  the  world.* 

If  it  were  true  that  the  commandment  to  keep  the  Sabbath 
day  holy  also  required  the  Israelite  to  work  six  days,  as  closely 
and  faithfully  as  he  is  to  observe  the  7th  clay  as  a  day  of  rest, 
then  indeed  there  might  be  a  ground  to  say  that  the  ordi- 
nance which  requires  him  to  desist,  during  Sunday,  from  a 
public  business,  the  sale  of  goods,  was  unconstitutional.  Let 
us  read  the  commandment,  beginning  Exod.  xx.  8,  "Remem- 
ber the  Sabbath  day,  to  keep  it  holy.  Six  days  shalt  thou 
labor,  and  do  all  thy  work,  but  the  seventh  day  is  the  Sab- 
bath of  the  Lord  thy  God ;  in  it  thou  shalt  not  ao  any  work, 
thou,  nor  thy  son,  nor  thy  daughter,  thy  man  servant,  nor  thy 
maid  servant,  nor  thy  cattle,  nor  the  stranger  that  is  within 
thy  gates.  For  in  six  days  the  Lord  made  heaven  and  earth, 
the  sea  and  all  that  in  them  is,  and  rested  the  seventh  day : 
wherefore  the  Lord  blessed  the  seventh  day,  and  hallowed 
it."  In  Deuteronomy,  chap.  5,  beginning  at  the  12th  verse, 
we  have  the  same  commandment  again  set  before  Israel: 
"Keep  the  Sabbath  day  to  sanctify  it,  as  the  Lord  thy  God 
hath  commanded  thee.  Six  days  thou  shalt  labor,  and  do 
all  thy  work,  but  the  seventh  day  is  the  Sabbath  of  the  Lord 
thy  God ;  in  it  thou  shalt  not  do  any  work,  thou,  nor  thy  son, 
nor  thy  daughter,  nor  thy  man  servant,  nor  thy  maid  servant, 
nor  thme  ox,  nor  thine  ass,  nor  any  of  thy  cattle,  nor  thy 
stranger  that  is  within  thy  gates ;  that  thy  man  servant  and 
thy  maid  servant  may  rest  as  well  as  thou.  And  remember 
that  thou  wast  a  servant  in  the  land  of  Egypt,  and  the  Lord 
thy  God  brought  thee  out  thence,  through  a  mighty  hand 
and  by  a  stretched  out  arm:  therefore  the  Lord  thy  God  com- 
manded thee  to  keep  the  Sabbath  day."  Leviticus,  23  and  3, 
contains,  as  I  conceive,  the  commentary  of  the  inspired  Law 
Giver  on,  and  the  explanation  of,  this  command.  "Six  days 
shall  work  be  done ;  but  the  seventh  day  is  the  Sabbath  of 
rest,  an  holy  convocation ;  ye  shall  do  no  work  therein ;  it  is 
the  Sabbath  of  the  Lord  in  all  your  dwellings."  The  mean- 
ing of  the  commandment  is  so  plain,  that  I  almost  fear  to  add 

*  It  will  be  found  at  the  end  of  this  case. 


APPEALS  AT  LAW.  629 

City  Council  v.  Benjamin. 

any  explanation  of  my  own.  In  six  days,  the  Israelite  is  to 
do  the  work  he  may  have  to  do :  on  the  seventh  he  must  not 
work — it  is  his  day  of  rest.  No  one  ever  supposed  it  could 
go  further.  I  fancy  few  among  Israel  worked  every  day  in 
the  six.  If  such  had  been  the  commandment,  it  would  have 
been  hard  indeed.  But  it  was  intended  to  set  apart  a  day  of 
rest,  and  not  to  give  a  command  to  labor.  The  Savior  said, 
"The  Sabbath  was  made  for  man,  and  not  man  for  the  Sab- 
bath." So  it  remains,  and  so  it  is  intended  ever  to  remain — 
one  day  out  of  seven,  as  a  day  of  rest — and  as  such,  it  is 
essential  to  every  one  who  labors,  be  it  man  or  beast,  and 
hence  its  institution  and  observance.  There  is  therefore  no 
violation  of  the  Hebrew's  religion,  in  requiring  him  to  cease 
from  labor  on  another  day  than  his  Sabbath,  if  he  be  left  free 
'  to  observe  the  latter  according  to  his  religion.  It  is  the  sev- 
enth day  which  is  to  him  a  holiday,  made  so  by  his  religion, 
and  to  be  observed,  at  his  peril.  All  other  days  are  to  him 
indifferent.  Hence  he  can  find  no  abridgment  of  his  religion 
in  being  compelled  to  abstain  from  public  trade,  emplo3rment, 
or  business  on  one  of  them. 

If  the  Legislature,  or  the  city  of  Charleston,  were  to 
declare  that  all  shops,  within  the  State  or  city,  should  be 
closed,  and  that  no  one  should  sell  or  offer  to  sell  any 
goods,  wares,  or  merchandize,  in  the  4th  of  July  or  8th 
January,  in  each  year,  would  any  one  believe  such  a  law 
was  unconstitutional  1  It  could  not  be  pretended  religion 
had  anything  to  do  with  that  I  What  has  religion  to  do 
with  a  similar  regulation  for  Sunday  ?  It  is,  in  a  political 
•  and  social  point  of  view,  a  mere  day  of  rest.  Its 
observance,  as  such,  is  a  mere  question  of  expediency. — 
But,  says  the  argument  on  the  other  side,  we  would  not 
object  to  it  if  it  did  not  give  a  Christian  a  preference  over 
an  Israelite.  Where  is  such  a  provision  ?  There  is  none 
such  in  the  law.  It  is  general,  operating  upon  all.  The. 
Constitution,  in  the  respect  under  consideration,  considers 
all  the  people  of  South  Carolina,  on  whom  the  govern- 
ment is  to  operate,  as  citizens  merely  ;  it  does  not  divide 
them  into  Christians  and  Hebrews,  or  any  other  classifica- 
67 
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tiou.  If  the  law  is  according  to  ihatj  there  is  no  objection. 
It  is  true  the  Israelite  must  cease  from  business  on  Sunday; 
so  do  all  others.  His  religion  makes  him  also  observe 
Saturday  !  That  is  not  the  effect  of  our  law.  It  is  ihe 
result  of  his  religion,  and  to  enjoy  its  cherished  benefits, 
living  in  a  community  who  have  appointed  a  different  day 
of  rest,  he  must  give  to  its  law  obedience,  so  far  as  it  de- 
mands cessation  from  public  employment. 

The  motion  to  reverse  the  decision  below^  is  granted. 

Richardson,  J.  Evans,  J.  Frost,  J.  Johnston,  Ch. 
DuNKiN,  Ch.  Caldwell,  Ch.  ai^d  Dargan,  Ch.  concurred. 

Withers,  J.  did  not  hear  the  cjise. 

'Wardlaw,  J.  concurring  in  the  result. 

I  agree  to  the  result.  The  defendant  has  submitted  no 
question  but  the  abstract  one.  concerning  the  constitution- 
ality of  the  Ordinance.  Without  looking  to  the  religious 
obligation  of  a  Sabbath,  or  even  to  the  reasons,  moral  and 
political,  which  sustain  the  propriety  of  having  certain 
portions  of  time  set  apart  as  seasons  of  common  rest,  I 
think  that  established  usage  of  itself,  may  well  justify  a 
distinction  between  Sunday  and  other  days.  Sunday  is  a 
holiday,  kept  by  the  great  mass  of  our  people ;  such  a 
public  profanation  of  it,  as  might  reasonably  be  supposed 
to  interfere  with  the  good  order  of  the  community,  may  be 
constitutionally  prohibited.  A  City  Ordinance  for  this 
purpose,  is  a  mere  police  regulation,  standing  upon  the 
same  footing  as  an  Ordinance  to  prevent  the  opening  of 
shops  ajfter  a  certain  hour  at  night. 

Motion  granted. 

*  (Mnion  qf  Judge  Mcvrtin.  in  the  case  cf  the  Thwn  Council  cf 
UobiftMa  f».  C.  O.  Duke  and  Akxanaer  Marks^  for  keeping 
Iheir  shop  doors  open  on  the  SaJbbath, 

Ez-Parte  C.  O.  Duke  and  Alexander  Marin. 

IIartdv,  J. 

The  relators  have  bronffht  their  applications  before  me,  for  prohi- 
bitions, in  a  very  informal  way,  and  bad  coonsel  been  concerned,  I 
shoald,  in  all  probability^,  have  refused  to  consider  them  nntil  made 
more  technicaL  or  more  in  harmony  with  established  forma  Bnt  as 
I  believe  I  nnaerstand  the  obieot  of  the  parties,  I  do  not  feel  at  lib- 
erty to  refuse  a  decision  on  them. 
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^  On  the  18th  of  July  last,  the  Litendant  and  Wardens  of  Oolmn- 
bia  passed  an  Ordinance,  so  much  of  which  as  is  complained  of  by 
the  ajpplioants  is  in  the  following  words,  yiz  : 

^  That  immediately  after  the  passing  of  this  Ordinance,  if  any 
merchant,  store-keeper,  grocer,  shop-keeper  or  keeper  of  a  porter  or 
drinking  house,  or  keeper  of  a  confectionary,  shall  open  their  store 
for  the  transaction  of  business  on  Sunday,  or  are  convicted  of  sell- 
ing to  negroes  on  that  day  within  the  town,  shall  be  subject  to  a  fine 
of  $12  for  every  such  offence." 

For  a  violation  of  this  Ordinance  the  relators  have  been  fined. — 
They  admit  they  are  shop-keepers,  and  do  not  deny  that  they  have 
incurred  its  penalties  by  opening  tiieir  doors  and  selling  on  Sunday, 
if  the  Ordinance  be  ConstitutionaL  But  they  insist  ti&t  the  Ooun- 
<nl  have  no  authority  to  pass  such  an  Ordinance,  but  are  positively 

Srohibited  by  that  amendment  of  the  Constitution  of  the  United 
Itates,  which  ordains  that  ^  Congress  shall  make  no  law  respecting 
the  establishment  of  religion  or  prohibiting  the  free  exercise  there- 
of^" as  well  as  by  the  first  section  of  the  8th  article  of  the  Constitu- 
tion of  this  State,  which  declares  that  "  The  free  exercise  and  enjoy- 
ment of  reliRious  profession  and  worship,  without  discrimination  or 
preference,  shall  hereafter  be  allowed  in  l^is  State  to  all  mankind." 
The  question  therefore  submitted  for  my  decision  is,  whether  the 
Intendant  and  Wardens  have  the  power  to  pass  such  an  Ordinance. 
It  is  not  controverted,  that  the  Legislature  have  conferred  on  the 
corporation  full  power  ^  to  make  aU  such  Ordinances,  rules  and  ref- 
lations" and  ^  to  establish  such  by-laws  as  may  tend  to  preserve  tiie 
quiet,  neace,  safety  and  good  order  of  the  inhabitants."  See  Act  of 
Aiuembly  1805,  and  Ordinances  of  the  Town,  page  16.  But  the 
relators,  if  I  understand  them  correctly,  insist  either  that  this  Or- 
dinance goes  further  than  is  contemplated  by  the  Act,  by  underta- 
king to  enforce  the  religious  observance  of  Sunday,  or  that  Jf  it 
does  not  exceed  the  authority  granted,  then  the  Legislature  itsdf 
had  no  power  to  legislate  in  regard  to  the  character  and  duties  of 
that  day,  and  having  none,  the  attempt  to  dele^te  it  is  void. 

In  examining  the  questions  here  presented,  it  is  unnecessary  to 
say  more  in  relation  to  the  inhibition  contained  in  the  Constitution 
of  the  United  States,  than  that  it  is  confined  to  the  powers  of  Con- 
gress. The  obj  ct  and  effect  of  the  provision  is  to  prevent  l^isla- 
tion  by  Congress  on  subjects  which  might  tend  ^  to  the  establish- 
ment of  religion"  or  interfere  with  the  free  exercise  of  the  rights  of 
conscience.  So  fiur,  therefore,  as  the  parties  to  this  question  are 
concerned,  they  are  wholly  unaffected  by  the  Constitution  of  the 
United  States.  The  one  claims  no  authority  under  the  powers  of 
Congress,  the  other  cannot  complain  that  the  security  afforded  by 
that  article  has  been  interrupted  by  those  on  whom  alone  the  Con- 
stitution in  this  pvrticular  operates. 

The  relators  rely,  principally,  on  the  Ist  section  of  the  8th  arti- 
cle of  tiie  Constitution  of  this  State,  already  quoted.    The  earnest- 
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ness  and  confidenoe  with  which  they  have  insisted  that  they  are  pro- 
tected by  the  Constitutional  provision,  have  induced  me  to  consider 
it  attentively.  But  I  am  wholly  unable  to  discover  its  application 
in  this  instance.  It  cannot  be  pretended  that  this  ordinance  inter- 
feres with  "  the  free  exercise  and  enjoyment  of  religiouB  worship," 
or  that  it  makes  any  "  discrimination"  or  "  gives  any  preference" — 
or  that  '^  all  mankind"  are  ^  not  allonred"  all  that  was  intended  to  be 
secured  by  the  Constitution.  The  o  dinance  neither  exacts  nor  im- 
poses any  religious  duty  or  obligation — it  requires  no  sacrifice  on 
the  part  of  any  one,  unless  closing  their  doors  and  suspending  their 
business  (of  which  I  will  speak  presently)  be  so  considered.  It  is 
general  in  its  character,  and  therefore  every  class  of  citizens  is  em- 
braced "  without  discrimination  or  preference."  It  enjoins  no  pro- 
fession of  faith,  demands  no  religious  test,  extorts  no  religious  cere- 
mony, confers  no  religious  privilege  or  "  preference".  The  error  con- 
sists in  supposing  that  this  regulation  of  the  Corporation  gives  a 
"  preference,"  or  makes  a  "  discrimination"  in  favor  of  all  who  con- 
ceive it  to  be  a  duty  to  keep  this  day  holy ;  and  whUe  one  of  the  re- 
lators contends  that  it  does  no  violence  to  religion  to  keep  open 
shop  and  sell  on  that  day,  the  other,  who  is  an  Israelite,  denies  mat 
it  is  the  trug  Sabbath. 

If  obedience  to  our  laws  be  left  to  depend  not  on  their  constitn- 
tionality,  but  on  the  opinions  we  may  form  of  their  authoritative 
character,  legislation  would  become  an  idle  name. 

Arguments,  and  ingenious  ones  too,  as  numerous  at  least  as  the 
number  of  those  whose  interests  are  affected,  would  be  advanced  to 
shew  that  very  many  of  our  Statutes  are  unconstitutional. 

Every  Act  requiring  the  performance  of  a  public  duty,  which  one 
may  fancy  at  war  with  his  notions  of  religion,  and  all  which  restrain 
others  in  the  pursuit  of  an  honest  and  profitable  trade,  without  p<fcy- 
ing  a  heavy  license,  are  considered  oppressive,  and  no  argument  or 
even  suggestion  is  necessary  to  convince  those  who  are  subject  to 
such  laws,  that  they  are  unconstitutional.  Yet  a  certain  class  of 
citizens,  who  refuse  to  serve  on  juries,  pay  their  fines,  and  hawkers 
and  pedlars  pay  a  heavy  license  for  the  privilege  of  trading  within 
certain  limits ;  and  it  has  never  occurred  to  any  one,  that  these  laws 
are  unconstitutional. 

Now  if  the  Ordinance  in  question  required  either  of  the  relators 
to  observe  Sunday  as  a  sacred  day,  or  to  conform  to  the  notions  of 
others  as  to  its  holy  character,  then  it  would  be  giving  a  ^  prefer- 
ence," or  making  a  "  discrimination"  in  contravention  of  the  Con- 
stitution. But  it  is  manifest  that  the  nearest  approximation  which 
this  Ordinance  makes  to  religion  or  religious  subjects,  is  to  be  found 
in  the  probability  of  its  securing  very  partially  to  those,  who  do  ob- 
serve that  day,  an  undisturbed  and  quiet  performance  of  what  thej 
^nceive  an  imperative  obligation.  That  those  who  do  thus  worship 
are  entitled  to  this  protection,  and  that  the  council  have  authority 
to  secure  it  to  them,  I  shall  not  stop  to  iUustrate. 

I  am  wholly  at  a  loss  to  conceive  how  such  a  regulation  can  be 
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said  to  possess  the  character  attributed  to  it,  when  it  neither  com- 
pels the  relators  nor  any  other  to  observe  or  perform  devotional  ex- 
ercises on  that  or  any  other  day .  nor  forbids  nor  interferes  with 
their  doing  so,  on  any  other  day  which  their  creed  may  suggest  as 
more  sacred.  The  Constitution  certainly  does  secure  to  all  the  right 
to  worship  God  when  and  as  they  may  please,  and  none  "  shall 
make  them  afraid."  But  will  it  be  seriously  said,  that  because  the 
corporate  authorities  have  declared  that  porter  houses,  drinking- 
houses,  stores,  &c.  shall  be  closed  on  a  given  day,  and  not  opened 
for  trade  or  business,  that  they  have  interfered  with  the  religion  of 
any  one — that  this  is  making  a  ''  discrimination"  or  giving  a  "•  pre- 
ference" to  any  class  or  sect  ?  It  may,  and  no  doubt  does  seriously 
affect  the  trade  or  busines  of  individuals  who  think  proper  to  pur- 
sue their  ordinary  occupations  on  that  day,  but  it  cannot  be  offen- 
sive to  their  notions  of  religion,  let  them  be  what  they  may.  Nor 
would  such  an  idea  have  occurred,  or.  such  an  argument  been  used, 
if  the  operations  of  this  Ordinance  had  been  confined  to  any  other 
day — Saturday  for  instance.  The  expediency  alone 'of  such  a  law 
would  have  been  the  subject  of  animadversion.  Mr.  Marks,  one  of 
the  relators,  could  not  have  complained,  because  he  now  observes 
that  day,  and  would  have  been  placed  more  on  an  equality  as  to  the 
advantages  of  business;  and  it  would  not  have  occurred  to  Mr. 
Duke  that  the  Council  had  it  in  contemplation  to  give  the  Israelites 
a  "  preference"  or  make  any  ^  discrimination"  in  their  favor  over  Chris- 
tians. As  Saturday  is  not  observed  among  Christians  as  holy,  it 
would  have  suggested  itself  to  Mr.  Duke,  that  this  Ordinance  was 
penal  and  exclusively  a  municipal  regulation,  and  however  he  and 
others  might  have  protested  against  the  policy  of  such  a  measure,  it 
would  not  have  been  attacked  on  the  constitutional  grounds  now 
urged. 

jBut  I  can  easily  suppose  a  case  where  the  Council  would  not  only 
be  justifiable,  but  recreant  to  their  duty,  if  they  did  not  pass  and 
enforce  an  Ordinance,  where  it  might  not  only  affect,  but  actually 
prevent  one  from  exercising  what  he  might  call  a  religious  duty,  and 
still  be  justified  under  the  Constitution.  Theories  in  religion  are  so 
numerous,  and  the  varieties  of  worship  bo  great,  that  any  one  might 
well  be  considered  rash  who  would  unaertake  to  define  the  former  or 
number  the  latter.  Let  any  of  these  theories  be  ever  so  wild  and 
visionary,  our  laws  can  make  no  ^•discrimination'*  in  favor  of,  nor 
give  any  ''preference"  to  any  other  over  then,  so  long  as  they  do  not 
amount  to  ^'licentiousness,"  or  justify  ^'practices  inconsistent  with  the 
peace  or  safety  of  the  State  "  But  one  might  rise  up  and  insist  that 
true  piety  is  to  be  found  in  devoting  six  days  of  the  week  to  spiritual 
concerns,  and  that  they  are  too  holy  for  any  of  the  temporal  con- 
cerns of  life.  He  has  a  right  to  the  enjoyment  of  that  opinion, 
and  no  one  could  complain  if  he  put  his  faith  into  practice.  But  if 
his  belief  extended  still  further,  and  he  believed  that  what  is  now  the 
christian  Sabbath  should  be  devoted  to  rioting,  drunkenness  and 
every  species  of  debauchery,  offensive  to  decency  and  good  order, 
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and  destructiTe  of  the  peace  and  harmony  of  society,  and  wiUi  a 
view  of  living  up  to  his  faith,  he  opened  his  house  every  Sunday 
morning,  which,  as  soon  as  opened,  is  filled  with  slaves,  free  persona 
of  color,  or  other  idle  and  dissolute  persons,  who  immediately  engage 
in  all  the  scenes  which  I  have  supposed  constitute  his  faith — ^will  it 
be  said  that  these  things  are  to  be  tolerated — that  he  cannot  be  re- 
strained, because  this  is  his  religion,  and  to  prevent  him  in  the  exer- 
cise or  enjoyment  of  it,  would  be  making  a  ^'discrimination''  against 
him  or  giving  a  ^'preference"  to  others  over  him  ?  None  I  believe  will 
deny  the  power  of  the  Council,  if  such  a  case  were  to  occur.  They 
certainly  possess  it  as  an  incident  belonging  to  all  municipal  authori- 
ties from  whom  is  required  a  preservation  of  the  peace,  good  order 
and  decency  of  society,  and  because  it  is  an  offence  against  all  these. 
Nay,  more — the  latter  clause  of  that  section  of  the  constitution  on 
which  the  relators  rely  ordains  that  '*the  liberty  of  conscience 
thereby  declared,  shall  not  be  so  construed  as  to  authorise  acts  of 
licentiousness  or  justifv  practices  inconsistent  with  the  safety  of  the 
State."  It  proves  nothing  to  say  that  such  a  case  is  not  likely  to 
occur.  Theories  little  less  extravagant,  if  in  no  way  analogous,  have 
not  wanted  adherents: 

I  have  thus  far  endeavored  to  show  that  the  supposition  that  this 
ordinance  is  in  violation  of  the  constitution  cannot  be  sustained. — 
As  a  municipal  or  police  regulation,  the  ordinance  would  seem  to  be 
wholly  unobjectionable.     Men  may  have  a  natural  right  to  do  any 
thing  which  their  inclinations  may  suggest,  if  it  be  not  evil  in  itself, 
and  shall  in  no  way  impair  the  rights  of  others.     But  when  societies 
or  governments  are  formed,  every  one  surrenders  certain  rights,  and 
as  an  equivalent  for  that  surrender,  has  secured  to  him  the  enjoy- 
ment of  certain  other  rights  appertaining  to  his  person  and  proper- 
ty, without  the  protection  of  which  civilized  society  cannot  exists — 
All  legislation,  therefore,  is  a  restraint  on  individuals,  but  it  is  a  re- 
straint which  must  be  exercised  by  all  who  would  enjoy  the  benefits 
derived  from  the  institutions  of  society.     The  right  to  exereise  these 
restraints  must,  of  necessity,  be  vested  in  the  supreme  authority 
of  the  community.     In  this  State  the  people  are  sovereign,  (or  at 
least  claim  to  be  so)  and  they  act  by  their  representatives  assembled 
as  a  legislature  under  the  constitution.     The  legislature,  therefore, 
have  the  power  to  do  all  that  the  people  themselves  can  do  in  their 
aggregate  charax^ter,  except  in  those  instances  where  thev  find  prohi- 
bitions in  the  constitution. .  That  the  legislature  have  the  authority 
to  prescribe  the  terms  on  which  licenses  to  retailers,  store  keepers 
and  all  others  embraced  in  the  ordinance  now  under  consideration, 
shall  be  granted,  never  has  been  and  cannot,  at  this  dav,  be  seriously 
questioned  by  any  one ;  and  it  is  equally  clear,  that  if  thev  thought 
it  advisable  and  expedient,  they  might,  by  legislation,  close  them 
altogether.     If,  then,  it  be  true  that  the  legi^ature  may  make  it 
penal  to  keep  such  establishments  without  a  license — ^if  it  may  pre- 
scribe the  terms  and  conditions  of  their  retailing,  and  even  refuse  all 
license  whatever,  surely  it  can  say  whenever,  in  their  vrisdom,  expe- 
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dienoy  and  policy  suggest,  that  they  shall  be  closed  on  a  given  day 
of  every  week. 

If  society,  by  one  consent,  or  by  law,  designate  any  day  of  the 
•week  as  one  of  leisure  and  rest  and  on  which  all  the  ordinary  and 
laborions  ooeupations  and  pursuits  of  life  are  suspended,  the  recur- 
rence of  that  day  necessarily  throws  upon  the  community,  for  the 
time,  servants,  apprentices  and  other  laborers,  ready  to  embrace  every 
opportunity  which  presents  the  means  of  indulgence.  To  lessen 
these  temptations  or  render  such  as  do  exist  as  innoxious  as  possible, 
is  a  duty  incumbent  on  all  the  municipal  authorities,  paramount  to  all 
oonsiderations  of  the  exclusive  interest  of  any  individual  or  class  of 
individuals.  And  if  it  be  called  a  restraint  on  individual  or  person- 
al liberty  in  not  allowing  every  one  to  pursue  his  own  interest,  as  it 
mav  be  presented,  the  answer  is,  it  is  a  restraint  which  the  benefit  of 
society  imposes,  and  the  right  to  impose  it  has  been  vielded  by  the 
individual  himself— or,  in  other  words,  it  is  one  which  those  '4n 
whom  all  power  is  originally  vested"  (among  whom  he  is  himself 
numbered)  have  prescribed  for  the  common  benefit.  No  member  of 
society  has  the  right  to  pursue  any  trade,  occupation  or  pursuit,  from 
which  society  suffers  a  |)0sitive  injury  or  is  exposed  to  imminent  dan- 

fer ;  and  it  is  for  those  in  authority  to  decide  on  the  policy  of  prohi- 
itinff  or  removing  such  evils,  when  the  case  presented  is  within  their 
jurisdiction. 

The  pursuit  or  occupation  may  be  perfectly  harmless,  or  but  par- 
tially so,  in  one  situation  and  under  particular  circumstances,  while 
at  another  place  and  under  a  different  state  of  thing,  the  evil  might 
be  so  great,  or  the  danger  so  obvious  as  to  be  wholly  insufferable. — 
Take,  for  examples,  an  establishment  for  slaughtering  all  sorts  of 
animals,  or  one  for  the  manufacture  of  gun-powder,  in  the  centre  of 
a  populous  city  and  directly  on  a  nrineipal  street,  what  would  either 
of  the  relators  say,  if  an  establisnment  for  either  of  those  purposes 
was  about  to  commence  business  next  door  to  him  ?  What  would 
the  whq^e  community  say?  Would  any  one  then  doubt  that  the 
corporate  authorities  had  power  to  prevent  them  altogether,  to  say 
notning  of  the  power  to  restain  their  operation  for  one  day  in  tko 
week?  And  ^et,  perhaps,  there  are  not  wanting  those  who  believe, 
very  conscientiously,  that  neither  of  the  establishments  to  which  I 
have  alluded  would  be  positively  so  injurious  to  society  as  one  for 
retailing  spirituous  liquors  every  day  in  the  week.  This  variety  of 
opinion  shews  the  absolute  necessity  that  a  right  to  decide,  and  the 
power  to  enforce  their  decinons,  should  exist  somewhere  else  than  in 
the  opinions  of  those  who  may  be  personally  interested,  or  who  may 
be  laboring  under  a  morbid  sensibility  on  such  subject.  The  Legis- 
lature possesses  the  power  from  the  people  ;  and,  with  it,  the  right 
and  authority  to  delegate  it  to  such  agents  as  they  may  select  By 
the  Act  of  1805,  before  referred  to,  they  have  conferred  on  the 
Council  (and  that  Council  is  chosen  by  those  who  are  affected  by  their 
ordinances)  power  "to  establish  such  by-laws  as  may  tend  to  the  qutetj 
peacCj  safety  and  good  order  of  the  inhabitants,^^    This  grant  would 
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seem  to  embrace  all  that  the  Council  contend  for,  if  words  can  con- 
yey  what  they  insist  they  possess. 

I  entertain  no  donbt  they  do  possess  it,  and  possessing  it,  they  are 
to  determine  for  themselves  and  the  'inhabitants,"  when  it  may  be 
judiciously  exercised.  Having  determined  that  this  is  a  proper 
time,  I  have  no  control  over  them.  The  motions  for  prohibitioDB 
are  therefore  refused. 

September  14,  1833. 


Jok7i  Vinyard  v,  John  E.  Passalaigue. 

The  policy  and  laws  o(  South  Carolina  do  not  justify  the  presumption  of  a 
Xiegislative  Act  of  emancipation.  It  must  be  proved,  before  the  master  and 
slave  can  be  released  from  their  respective  legal  ties. 

Presumptions  are  called  the  intendments  of  law.  They  are  in  pursuance  of  the 
allowed  principles  or  permissions  of  the  established  law,  but  cannot  be  per- 
mitted when  they  are  in  hostility  to  them. 

Before  Mr.  Justice  O'Neall,  at  Charleston^  i^rinff  Term^ 

1845. 

REPORT  OF  THE  CIRCUIT  JUDGE. 

This  was  an  action  of  trover,  brought  by  the  plaintiff, 
for  the  recovery  of  damaees  for  a  mulatto  woman,  Mary 
Anne,  and  her  four  children,  alleged  by,him  to  have^  been 
converted  by  the  defendant  to  his  own  use. 

The  plaintiff  claimed  title  under  the  will  of  Mrs.*E. 
Peake,  dated  22d  August,  and  proved  28lh  August,  1822 : 
the  plaintiff  was  the  Executor.  By  the  6th  claase,  she 
bequeathed  Dido,  (the  ,  mother  of  Mary  Anne,)  and  her 
•children,  to  the  plaintiff,  but  qualified  the  gift  by  adding 
tlie  words,  "  they  by  no  means  to  be  considered  in  slavery,"" 
From  the  death  of  the  testatrix  to  Dec.  1842,  the  woman 
Mary  Anne  was  allowed  to  go  at  large,  and  do  as  she 
pleased.  In  the  language  of  one  of  the  witnesses,  Meti- 
vier,  who  had  known  her  for  fifteen  or  twenty  years,  sh« 
seemed  to  he  "  mistress  of  her  own  time."  She  was 
married  to  Passalaigue^s  baker.  From  the  time  she  mar- 
ried him,  perhaps  ten  years  ago,  she  lived  at  defendant's 
father's,  to  whose  possession  the  defendant  succeeded  on 
his  failure,  until  within  the  last  few  years,  when   she  and 
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her  husband  lived  in  a  house  ^n  Henrtettn-s(reet,  rented  by 
them. 

Iq  Dec.  1848,  the  plaintiff,  Seyle,  Perry  and  Vihyard's 
negro  driver,  entered  the  house  where  Mary  Anne  and  her 
children  and  her  husband  lived,  and  carried  her  and  her 
children  to  Tinyard's  plantation,  where  they  remained  a 
few  days  and  then  escaped. 

They  were  demanded  Trom  the  defendant,  and  he  replied 
by  letter  of  the  7th  Dec,  1842,  claiming  them  as  his  own 
by  possession.  The  defendant,  in  '43  for  '42,  for  the  first 
time  returned  to  the  assessor  five  slaves.  The  woman 
Mary  Anne,  had  often  shown  to  the  leader  of  the  patrol, 
on  Charleston  Neck,  a  pass.  Both  parties,  the  plaintiff  and 
defendant,  declared  in  Court  that  their  whole  object  was 
that  the  woman  and  her  children  should  be  free.  The 
jury  were  instructed — 1st.  As  to  the  law  relative  to  eman- 
cipation. They  were  told  that  since  the  Act  of  1820, 
emancipation  could  only  regularly  take  place  by  Act  of  the 
Legislature  ;  but  that  time  (twenty  years)  stood  in.  the 
place  of  all  written  muniments  of  title.  If,  therefore,  the 
negroes  had  been  permitted  to  go  at  large,  and  be  free,  for 
20  years,  the  jury  might  presume  that  they  were  legally 
manumitted  and  set  free.  2d.  They  were  told  that  if  the 
owner,  Mr.  Yinyard,  had,  in  violation  of  law,  permitted  the 
negroes  to  ^o  at  large  and  be  free,  they  were  liable  to  cap- 
tare,  as  derelict,  and  his  right  of  property  was  gone.  But 
that  he,  or  any  other,  might  capture  them,  and  thus  make 
them  slaves.  That  if  Passalaigue  had  reduced  them  to 
his  possession,  with  an  intention  of  making  them  property, 
before  Dec,  1842,  that  this  might  be  a  capture.  If,  how^^ 
ever,  he  had  not  so  done,  and  Yinyard,  in  Dec,  1842,  had 
seized  them  with  a  view  of  thenceforward  making  them 
his  property,  that  that  mi8:ht  be  a  capture.  I,  however, 
said  to  the  jury,  that  from  the  facts  which  had  come  out 
in  the  case,  neither  of  the  parties,  it  seemed  to  me,  ought 
to  be  regarded  as  captors  of  the  negroes.  3d.  The  jury 
were  very  plainly  told,  that  if  Passalaigue  (the  defendant) 
or  his  father  had  four  years  adverse  possession  of  Mary 
Anne  and  her  children,  it  would  prevent  a  recovery  in  this 
68 
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case.  For  such  a  possession  against  the  plaintiff,  who  was 
under  no  disability,  would  clothe  the  person  having  such 
possession  with  the  right  of  property.  But  they  were  equal- 
ly distinctly  told,  that  I  did  not  think  either  the  defendant  or 
his  father  ever  had  such  an  adverse  possession.  It  was 
plain,  I  said  to  the  jury,  that  they  had  regarded  and  treated 
the  woman  as  free,  and  had  not  claimed  her  as  property 
until  Dec,  1842.  4llj.  The  jury  were  further  told,  that  if 
they  did  not  think  the  negroes  had,  before  1st  Dec,  1842, 
been  in  the  enjoyment  of  freedom  for  twenty  years  ;  or  if 
the  plaintiff  had  not,  in  violation  of  law,  suffered  them  to 
go  at  large  as  free  ;  or  if  he  had  captured  them  after  thus 
suffering  them  to  go  at  large  ;  then  that  they  must  find  for 
the  plaintiff  the  value  of  the  negroes  :  but  if  they  thought 
the  negroes  had  been  twenty  years,  before  the  1st  of  Dec, 
1842,  in  the  possession  of  freedom ;  or  that  the  plaintiff 
had  permitted  them  to  go  at  large,  as  free,  in  violation  of 
law,  and  had  not  captured  them,  then  that  they  ought  to 
find  for  the  defendant.  The  jury,  after  being  out  some 
time,  returned  into  Court  with  the  verdict  set  out  in  the 
6th  ground  of  appeal.  They  were  told  that  they  must 
either  find  damages  for  the  plaintiff,  or  find  for  theuJefend- 
ant.  They  were  again  told,  if  they  believed  the  negroes 
to  be  free,  that  then  they  should  find  for  the  defendant, 
and,  if  they  chose,  they  might  state  their  belief  in  their 
verdict ;  but  if  they  did  not  believe  the  negroes  to  be  free, 
nor  that  the  plaintiff  bad-forfeited  his  right  of  property  ia 
them,  then  they  should  find  for  the  plaintiff  damages,  the 
value  of  the  negroes.  Mr.  Yeadon  did  desire  that  I  should 
instruct  the  jury  to  amend  their  verdict,  by  inserting  the 
value  of  the  negroes.  But  that,  it  seemed  to  me,  was  a 
charge  entirely  too  much  on  one  side  to  be  given :  the 
jury  had  already  been  instructed,  as  it  seemed  to  me,  in  the 
only  proper  and  legal  way  :  therefore,  I  did  not  give  Mr. 
Yeadon's  proposed  instruction.  The  jury  retired,  and,  in 
a  few  moments,  returned  into  Court  with  a  verdict,  "We 
find  for  the  defendant,  believing  the  negroes  to  be  free," 
The  plaintiff  appeals,  on  the  annexed  grounds  of  appeal : 
1.  That  his  Honor  erred,  it  is  respectfully  submitted,  in 
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charging  the  jury  that,  under  the  evidence,  they  might  find 
for  the  defendant,  on  the  ground  that  the  title  to  the  ne- 
groes was  in  the  father  of  the  defendant,  by  possession,  or 
in  the  defendant  himself,  either  by  possession  or  gift  from 
his  father,  when  the  evidence  of  the  assessor  showed  that 
defendant  for  the  first  time  returned  the  negroes  for  taxa- 
tion, in  1843,  before  his  father  died. 

2.  That  his  Honor  erred,  it  is  respectfully  submitted,  in 
charging  the  jury  that,  under  the  evidence,  they  might 
find  for  the  defendant,  on  the  ground  that  the  negroes  were 
free,  when  no  emancipation  of  them  was  proved,  and  when 
their  emancipation  could  not  have  been  efiected,  except  in 
violation  of  the  Act  of  1820. 

3.  That  his  Honor,  it  is  respectfully  submitted,  erred  in 
charging  the  jury  that,  under  the  evidence,  they  might ' 
presume  the  emancipation  of  the  negroes,  from  their  pass- 
ing as  free  for  twenty  years,  before  suit  brought,  when  it 
was  in  evidence  that  twenty  years  had  not  elapsed  from 
the  year  after  the  death  of  the  testatrix,  from  whom  the 
plaintiff  derived  his  title  when  this  suit  was  commenced, 
and  when  he  proved  acts  of  ownership,  for  the  last  eight 
years,  and  it  was  proved  that  the  negro  woman  exhibited 
a  ticket  as  a  slave  to  the  Neck  patrol. 

4.  That  his  Honor  erred,  it  is  respectfully  submitted,  in 
charging  the  jury  that  even  if  the  presumption  of  twenty 
years  did  not  apply,  yet,  from  the  evidence,  the  jury  might 
presume  an  abandonment  of  ownership  by  the  plaintiff, 
and,  in  that  way,  find  for  the  defendant — when  the  evi- 
dence shows  repeated  acts  of  ownership  over  the  negroes 
in  controversy — when  he  actually  apprenticed  one  of  the 
negroes  included  in  the  same  bequest,  and  when,  by  de- 
fendant's own  acknowledgment,  the  mother  and  sister  of 
the  negro  Mary  Anne  were  still  the  servants  of  the  plaintiff, 

6.  Thcit  his  Honor  erred,  it  is  respectfully  submitted,  in 
charging  the  jury  that  they  might  find  for  the  defendant 
on  the  ground  that  the  negroes  were  free. 

6.  That  his  Honor  refused  to  instruct  the  jury,  who  had 
brought  in  a  verdict  as  follows : — "  We  find  for  the  plain- 
tifi*,  believing  that  the  intentions  of  the  testatrix  will   be 
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carried  out,  virtually  to  give  to  the  negroes  the  rights  and 
privileges  of  free  persons  of  color," — that  they  might  amend 
the  ver.dict  by  simply  inserting  damages  for  the  plaintiff. 

7.  That  his  Honor  instructed  the  jury  that  the  verdict 
first  found  by  them  ought  to  have  been  for  the  defendant, 
on  the  ground  they  had  assigned,  and  sent  them  back  for 
reconsideration,  and,  under  such  instructions,  the  jury  re- 
turned with  the  following  verdict — "  we  find  for  the  defend- 
ant, believing  the  negroes  to  be  free." 

8.  That  the  verdict  was,  in  these  and  other  respects, 
contrary  to  law  and  evidence. 

Yeadon,  for  the  motion. 
Hunt,  contra. 

Richardson,  J.  delivered  the  opinion  of  the  Court. 

In  August,  1822,  Mrs.  E.  Peake  was  the  owner  of  the 
negroes  in  question. 

By  her  last  will,  proved  before  the  Ordinary,  28th  Au- 
gust, 1822,  Mrs.  P.  bequeathed  these  negroes  to  the  plain- 
tiff, J.  Yinynrd,  and  made  him  executor  ;  but  enjoined  that 
the  negroes  were  "  by  no  means  to  be  considered  in  a  state 
of  slavery." 

Under  this  injunction,  Mr.  Vinyard  permitted  the  ne- 
groes to  have  their  own  time,  as  if  they  were,  in  the  terms 
of  his  testatrix,  "  by  no  means  to  be  considered  in  slavery." 
Vinyard  was  clearly  not  the  true  beneficiary.  But  by  law, 
he  became  the  owner  of  the  slaves.  This  practical  en- 
largement from  the  bonds  of  slavory  continued  to  Decem- 
ber, 1842 — more  than  20  years  from  the  death  of  the  testa- 
trix, and  of  course,  from  the  ownership  of  Vinyard.  But 
in  December,  1842,  he  re-took  possession  of  the  negroes; 
they  soon  escaped  and  came  into  the  possession  of  Mr. 
Passalaigue,  who  claimed  them  as  his  property.  But  at 
the  trial  of  the  case,  he  declared  his  object  was  to  keep  the 
negroes  free.  Thus  it  would  seem,  that  both  parties  uni- 
ted in  sentiment.  This  statement  of  the  facts  of  the  case, 
together  with  the  statute  of  1820,  (7  Statutes,)  which  pro- 
hibits any  other  emancipation  of  a  slave  than  by  an  Act 
4)f  the  Legislature,  constitute  the  premises  of  the  charge  of 
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the  Cireuit  Judge.  The  jury  were  instructed,  that  since 
the  Act  of  1820,  emancipation  could  only  regularly  take 
place  by  Act  of  the  Legislature;  but  that  time,  (twenty 
years,)  stood  in  the  place  of  all  written  muniments  of  title. 
If,  therefore,  the  negroes  had  been  permitted  to  go  at  large 
and  be  free  for  20  years,  the  jury  might  presume  that  they 
were  legally  manumitted  and  set  free,  i.  e.  by  Act. 

The  appeal  from  such  judicial  charge  *to  the  jury,  is 
this — that  in  any  view  of  the  evidence,  the.  laws  of  South 
Carolina  do  not  justify  the  presumption  of  a  statute,  for 
the  purpose  of  perfecting  the  supposed  emancipation. 

The  legal  proposition  of  the  Judge,  that  such  a  statute 
might  be  presumed,  is  to  be  affirmed  or  disaffirmed  by  the 
Court. 

It  is  conceded  law,  that  after  twenty  years'  possession  of 
property,  the  absolute  presumption  of  law  is,  that  all  the 
usual  written  muniments  of  title  belonged  to  such  possessor 
and  occupant  of  the  property,  so  as  to  vest  it  fully  in  him. 
But  can  there  be,  by  law,  the  like  presumption  of  a  siat- 
ute  to  emancipate  negroes  ?  Is  such  an  Act  to  be  pre- 
sumed, like  a  common  muniment  of  title'/  I  would  by  no 
means  say,  that  no  Act  of  the  Legislature  can  be  estab- 
lished by  presumption. 

Several  dicta  of  learned  and  authoritative  Judges  have 
been  cited,  in  favor  of  such  presumption  of  a  statute;  and 
one  very  respectable  writer  (Best  **  on  Presumptions,"  p. 
145,)  lays  down  the  rule  as  extending  to  statutes.  But  I 
suspect  that  the  instances  are  confined  to  statutes  within 
the  plain  intendment  of  law  and  order,  to  guard  an  invete* 
rate  possession  of  property ;  but  which  presumed  statutes, 
must  in  no  way  run  counter  to  the  policy  of  the  State. — 
Such  is  the  solitary  instance  of  Stafford  ^  Llewellin^  cited 
by  the  Judge  in  Skinner,  77.  It  consisted  in  the  presump- 
tion of  a  statute  to  enable  the  Black  Prince  to  convey  the 
lands  which  had  been  long  in  defendant's  possession.  But 
the  case  itself  is  not  reported,  Presumptions  are  called 
the  intendments  of  law.  They  are  in  pursuance  of  the 
allowed  principles  or  permissions  of  the  established  law ; 
but  cannot  be  permitted,  when  they  are  in  hostility  to  them. 
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Let  us  then  enquire,  what  are  the  laws  of  South  Caro« 
Una  upon  the  subject  of  African  slaves. 

By  the  Act  of  1740,  7  Stat.  397,  it  is  enacted  that  «  al 
negroes,  Indians  (free  Indians  in  amity  with  this  govern 
ment  and  negroes,  mulatioes,  and  niusiizoes,  who  are  now 
free,  excepted,)  mulatioes  or  mustizoes  who  now  are,  or 
shall  hereafter  be,  in  this  province,  and  all  their  issue,  off- 
spring, born  or  10  be  horn,  shall  be,  and  they  are  hereby 
declared  to  be,  tjnd  remain  forever  hereafter  absolute  slaves, 
and  shall  follow  the  condition  of  the  mother,  and  shall  be 
deemed,  held,  taken,  reputed  and  adjudged  in  law  to  be 
chattels  personal,  in  the  hands  of  their  owners  and  posses- 
sors, and  their  executors,  administrators  and  assigns,  to  all 
intents,  constructions  and  purposes  whatever,"  &c.  <fic. 

The  Act  further  provides,  that  in  all  suits,  for  the  free- 
dom of  a  negro,  "  it  shall  be  always  presumed  that  every 
negro,  Indian,  mulatto  and  mnstizoe,  is  a  slave,  unless  the 
contrary  can  be  made  to  appeal;,  (the  Indian  in  amity  with 
this  government  excepted,)  in  which  case  the  burthen  of 
the  proof  shall  lie  on  the  defendant." 

After  an  unbroken  senes  of  Acts  predicted  upon  the  same 
State  policy,  we  come  to  the  Act  of  1800,  prohibiting  any 
en^ancipation  except  after  a  strict  personal  examination  of 
justices  and  freeholders,  7  Stat.  Lastly  comes  the  Act  of 
1820,  prohibiting  any  emancipation  except  by  Legislative 
Act,  7  Stat.  As  the  case  will  turn  upon  the  doctrine  of 
presumptions,  let  me  give  an  instance  or  two  of  presump- 
tions that  have  been  well  established,  by  way  of  illustra- 
tion. 

The  law  authorizes  and  urges  the  payment  of  bonds  and 
judgments,  therefore,  they  may  be  presumed  to  be  paid,  af- 
ter the  lapse  of  twenty  years  ;  it  is  the  same  of  all  author- 
ized muniments  of  title  :  after  long  possession,  they  are  pre- 
sumed in  the  occupant. 

The  law  provides  for  the  issuing  of  grants  for  vacant 
land — therefore,  grants  may  be  presumed  from  long  pos- 
session. But  suppose  the  land  office  closed  ;  in  that  case, 
no  such  presumption  would  be  made,  because  you  cannot 
presume  against  law.     This  last  instance  is  the  only  one 


APPEALS  AT  LAW.  643 

Vinyard  v.  Passcdaigue. 

analagous  to  the  presumption  before*  us,  aud  shows  it  to  be 
inadmissible. 

The  law  discourages  and  forbids  emancipation;  shall  we 
then  presume  such  emancipation  by  a  special  law,  in  the 
face  of  such  evident  intendment  to  the  contrary?  But  fur- 
ther, special  presumptions  take  precedence  of  general  pre- 
sumption ;  Best  54.  The  express  presumption  ot  the  law 
is,  that  Africans  are  slaves.  Shall  we  raise  up  an  antago- 
nistic presumption,  to  counteract  that  special  one  of  the 
Act  of  1740  ?     Surely  not. 

But  ag^ain,  "  it  (presumption)  does  not  extend  to  records 
and  public  documents  which  are  of  record  for  their  preser- 
vation, and  therefore  must  be  proved  by  search  in  the  pro- 
per office,  and  if  lost,  by  secondary  evidence."  See  1st 
Greenleaf,  24  ;  5  Pick.  490. 

And  assuredly  a  Statute  is  emphatically  one  of  such  pub- 
lic documents  on  record.  The  case  of  presuming  grants 
for  lands,  would  seem  an  exception  ;  perhaps,  because  a 
grant  is  a  common  muniment  of  land  titles.  But  even  a 
grant  cannot  be  presumed  against  law.  I  have  endeavor- 
ed so  far,  to  put  the  present  decision  out  of  the  reason  for 
the  doctrine  of  absolute  presumptions  of  law,  or  what  civil- 
ians call  presumptiones  juris  et  de  jure.  But  such  pre- 
sumptions of  law  and  out  of  the  law  itself  cannot  ex  vi 
termini  be  against  the  law.  Lesfitimate  presumption  is  the 
inference  of  law  and  reason,  from  the  facts  proved  by  some- 
thing indicated  by,  though  beyond  such  facts.  It  follows, 
that  the  inference  cannot  stand  when  it  conflicts  with  the 
law.  All  the  legal  presumptions  cited  by  Greenleaf,  from 
p.  18  to  49,  1  vol.,  to  illustrate  the  general  rule,  plainly 
imply  this  exception.  Let  me  give  a  single  insjtance  taken 
from  the  highest  authority  ;  (Story's  Conflict  of  Laws,  36, 
37.     The  Bank  of  Auscusta  v.  Earle,  13  Pet.  519.) 

A  spirit  of  comity  and  friendly  intercourse  are  presiuned 
among  nations,  and  if  there  be  no  express  rule  affirming  or 
denying  the  operation  of  foreign  laws.  Courts  presume  their 
adoption  by  their  own  government,  unless  repugnant  to  its 
policy  or  interests. — 1  Green.,  p.  45.  Now  to  conclude  this 
head  of  the  argument,  admit  that  statutes  may  be  presumed 
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in  some  cases — can  you  even  then  presume  the  statute  re- 
quired, when  it  would  be  repugnant  to  the  policy  and  laws 
of  the  State  ?  It  cannot  be  done,  because  it  would  be  against 
the  sense  of  lawful  presumptions.  I  now  proceed  to  show 
that  the  case  is  decidedly  settled  by  the  very  recent  adjudi- 
cation in  the  case  of  McUarty  agauist  McCartyy  and  to  point 
out  the  strict  analogy  between  that  case  and  the  present,  con- 
fident that  the  good  sense  of  our  law,  respectively  applicable 
to  them,  will  be  apparent  and  satisfactory. 

The  question  in  McCarty*s  case  was,  whether  we  can  pre- 
sume an  Act  passed  to  divorce  husband  and  wife,  in  any  case, 
(that  being  the  only  way  of  effecting  a  divorce).  In  the  case 
of  McCarty  Sigaiasi  McCarty,  the  plaintiff  made  out  a  just 
title  to  the  land.  But  he  claimed,  through  the  deed  of  Mrs. 
Worthington.  The  defence  was,  that  she  being  a  married 
woman,  her  deed  was  void.  The  evidence  proved  that  Mr. 
and  Mrs.  Worthington  were  lawfully  joined  in  marriage  in 
the  year  1799 ;  but  that  the  ill-assorted  pair  forthwith  sepa- 
rated, disavowed  the  marriage  bonds,  and  remained  apart,  as 
un wedded  persons,  to  the  time  of  trial — i.  e.  for  forty-nine 
years.  The  question  was  then  made — ^may  not  the  Court 
and  jury,  in  favor  of  so  fair  a  title,  and  of  such  unhappy  con- 
nubial bonds,  and  after  so  great  a  lapse  of  time,  presume  an 
Act  of  the  Legislature,  separating  the  man  and  wife? 

The  Court  decided,  that  however  common  such  a  l^;isla- 
tive  Act  in  many  States,  it  would  be  a  presumption  against 
the  settled  and  wise  policy  of  this  State,  which  makes  the 
marriage  tie  not  merely  during  good  behavior,  or  subject  to 
the  will  or  management  of  the  parties,  but  lasting  as  the 
vificulum  matrimonii,  at  common  law ;  and  for  the  same 
reasons,  this  guard  of  order,  temperance  and  virtue  in  men, 
and  of  the  justice  due  to  woman,  is  made  absolutely  indisso- 
luble  during  the  lives  of  the  wedded  pair.  That  therefore^ 
and  by  force  of  such  settled  State  policy,  no  such  presump-- 
tion  can  be  judicially  permitted.  In  the  case  of  the  J^ate  v. 
Barfield,  1  K.  the  Court  affirmed  the  same  principle,  even  ia 
the  case  of-  an  incestuous  marriage.  Because  any  instance, 
once  so  tolerated,  might  in  time  introduce  an  entire  innova- 
tion in  this  stem  and  enduring,  but  wholesome  and  essential 
principle  of  the  family  compact  between  the  sexes.  The  en- 
tire reasoning  and  policy  in  this  decision  of  McCarty  against 
McCarty,  apply  strictly  to  the  case  of  Vinyard  and  Passail" 
aigue.  A  presumption,  equally  repugnant  to  this  State's  pol- 
icy, is  demanded. 

In  the  former,  the  inflexible  nile  of  marriage  has  its  moral 
justification  in  the  human  mind  and  character.    Bind  a  man 
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down  to  any  situation,  without  possible  expectation  of  change, 
and  he  instinctively  seeks  his  own  happiness  from  that  very- 
situation,  untoward  as  his  lot  may  seem  to  other  men.  Every 
one  is  conscious  of  this  instinct  of  human  nature.  It  consists 
in  no  more  than  justness  of  conduct  to  a  man's  self.  In  the 
case  now  before  the  Court,  this  strict  State  policy,  prohibit- 
ing all  emancipation  of  slaves  within  the  State,  by  the  owner,, 
has  further  a  necessary  and  moral  justification,  arising  from 
the  long  experience  of  very  many  of  these  United  States — all 
of  which,  at  least  all  that  were  once  British  Colonies,  held,  by- 
British  laws,  Afiric€m  slaves.  i 

And  the  experience  of  all  these  States  is,  that  the  white 
Caucasian  and  the  black  African  races  cannot  live  together 
upon  terms  of  equality.  Wherever  tried,  whether  in  the  Eng- 
lish settlements  on  the  coasts  of  Africa,  or  as  coolies  in  Ja- 
maica, or  as  apprentices  in  Illinois,  or  as  emancipated  in  New 
York  or  Philadelphia,  Africans  become,  and  do,  as  fully  as  m 
Charleston,  constitute  the  contented  menials,  or  other  subordjr 
Date  servants  of  white  men.  There  is  no  where  any  practi- 
cal equality.  In  this  brief  notice  of  the  State  policy,  and  its 
leasoas,  upon  which  is  predicated  the  prohibitory  Act  of  1820^ 
a  policy  plainly  developed  by  the  slave  Act  of  1740,  we  may 
perceive  the  whole  argument  that  forbids,  as  in  the  case  of 
marriage,  the  presumption  that  an  Act-  of  emancipation  had 
been  passed  by  the  Legislature.  Such  a  presumption,  from 
only  twenty  years'  of  evidently  permissive  exemption  from 
practical  slavery,  would  be  not  merely  incredible^  but  would 
nm  directly  counter  to  the  express  presumption  of  the  Act  of 
1740 — that  all  Africans  shall  be  presumed  slaves,  until  their 
emancipation  be  proved. 

In  a  word,  the  presumption,  enacted  by  the  Act,  and  which 
expressly  requires  evidence  to  rebut  it,  estops  all  counter  pre- 
sumption. 

But  layijPg  aside  all  legal  rules,  who  does  not  know  of 
many  instances  of  negroes,  still  slaves  to  their  masters,  yet 
commanding  their  own  time,  and  practically,  at  least,  in  the 
language  of  Mrs.  P.  "  by  no  means  in  slavery."  Under 
such  injunction  from  Mrs.  P.,  the  ready  acquiescence  of 
69 
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Mr.  v.,  and  this  practical  enlargement  of  faithful  or  favorite 
negroes,  which  is  so  frequent,  what  reason  is  there  to  strain 
presumptions,  as  counter  to  the  policy  of  the  law?  As  to 
our  knowledge  of  the  subject,  and  our  credence  of  the  pro- 
bable truth  of  the  case,  there  can  be  none. 

The  master  that  would  make  his  slave  absolutely  free, 
must  send  him  out  of  the  State.  But,  if  he  would  indulge 
further  philanthropy,  by  keeping  him  here,  the  negro  must 
run  the  risk  of  his  being  seized  by  any  stranger  ;  and  the 
master,  that  of  being  liable  for  his  necessary  support.  For 
this  see  the  case  of  City  Council  v.  Cohen,  where  the  ne- 
gro being  abandoned,  and  unable  to  support  himself,  the 
master  was  held  liable  to  the  city  for  his  reasonable  support. 

Thus  by  our  laws,  the  master  cannot  free  himself  from 
his  legal  liability,  by  his  own  emancipation.  Our  slave 
code  is  consistent  and  essentially  suited  to  the  natural  en- 
dowments of  the  white  and  black  man  ;  and  in  no  way  is 
it  regardless  of  just  humanity  to  slaves. 

But  it  is  settled,  strict,  undisguised,  and  express  in  its 
policy :  therefore,  we  cannot  presume  a  Legislative  Act  of 
emancipation.  It  must  be  proved,  before  the  master  and 
the  negro  can  be  divorced  from  their  respective  legal  ties. 
A  new  trial  is  therefore  ordered. 

Evans,  J.  Wardlaw,  J.  and  Frost,  J.  concurred. 

Johnston,  On.  Caldwell,  Oh.  and  Dcnkin,  Oh.  con- 
curred in  the  order  for  a  new  trial. 

O'Neall,  J.  dissenting. 

In  this  case,  I  feel  that  it  is  due  to  myself,  as  well  as  to 
the  case,  that  the  reasons  of  my  dissent  should  be  stated,  so 
that  it  may  be  seen  how  far  I  may  be  in,  if  indeed  in  error 
I  am  at  all. 

^  None  of  the  various  grounds  of  appeal  need  be  noticed, 
except  that  which  has  called  for  the  repeated  arguments 
which  this  case  has  received.  It  is  whether  1  was  in  error 
in  ruling,  that  when  a  negro  had  enjoyed  freedom  for 
twenty  years,  since  1820,  the  jury  might  presume  that  she 
had  been  legally  manumitted  and  set  free  by  an  Act  of  the 
Legislature, 
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This  instruction  was  based  upon  the  doctrine,  acknow- 
ledged universally  in  our  Courts,  that  twenty'  years  stands 
in  place  of  that  ancient  unremembered  period,  beyond  the 
reign  of  the  1st  Richard,  which,  in  England,  was  regarded 
as  that  ''  beyond  which  the  memory  of  man  runneth  not  to 
the  contrary^  In  McClure  v.  Hillj  2d  Law  Rep.  by  Mill, 
424,  the  Court,  by  one  of  its  greatest  and  most  distinguish- 
ed  members,  (Judge  Cheves,)  laid  down  the  rule  that,  after 
20  years'  possession  or  enjoyment  of  lands,  a  grant  was  to 
be  presumed.  This  was,  I  think,  well  settled  even  before 
that  case ;  and  not  only  in  reference  to  grants,  but  also  as 
to  prescriptive  rights,  and  all  other  matters  to  be  presumed 
from  lapse  of  time,  it  has  been  ever  since  uniformly  fol- 
lowed. After  a  lapse  of  twenty  years'  possession  of  lands, 
or  enjoyment  of  an  easement  or  right,  the  legal  presump- 
tion of  *'  omnia  presumuntur  esse  vite  acta^^  necessarily 
arose.  '^The  extent  to  which  Courts  of  Justice  will  pre- 
sume in  support  of  Acts,  depends  very  much  whether  they 
arc  favored  by  the  law  or  not."  Best  on  Presumptions,  p. 
74,  chap.  2d,  61.  In  conformity  to  this  rule,  it  was  held 
in  Columbia  at  our  last  sittings,  in  McCariy  v.  McCarty, 
that  a  divorce,  even  after  a  lapse  of  forty  years'  separation, 
and  exclusive  possession  in  the  wife,  coul^  not  be  presum- 
ed. The  reason  is  obvious ;  such  a  thing  was  contrary  to 
the  whole  policy  of  our  law  :  the  Legislature  never  have 
passed  an  Act  of  Divorce,  and  hence  no  such  presumption 
could  arise.  If  this  were  a  parallell  case,  of  course  that 
authority  would  conclude  it.  But  the  Legislature  have 
admitted  the  possibility  of  manumission,  by  providing  in 
the  Act  of  1820,  <'  that  no  slave  shall  hereafter  be  emanci- 
pated but  by  Act  of  the  Legislature."  Act  of  1820,  7 
Stat.  459.  In  1822,  such  an  Act  passed  for  one  of  the 
faithful  and  devoted  servants,  who  revealed  the  contempla- 
ted insurrection  of  that  year ;  and  I  hope  the .  Legislature 
of  48-49  will  adorn  their  statute  book,  by  an  enactment 
in  favor  of  the  slave  who  stood  by  his  master  in  the  bloody 
issues  of  the  late  Mexican  campaign.  Indeed,  I  hope,  I 
may  be  allowed  to  say,  that  after  27  years'  experience, 
under  the  Act  of  1820,  I   think  its  policy  so  questionable, 
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that  it  oup^Iit  to  be  repealed.  A  law  evaded,  as  it  is,  and 
against  which  public  sentiment,  within  and  without  the 
State,  is  so  much  arrayed,  ought  not  to  stand.  It  is  better 
by  far,  that  a  wise  and  prudent  system  of  emancipatioOy 
like  that  of  1800,  should  exist,  rather  than  that  unlicensed 
emancipation,  according  to  private  arrangement,  should 
take  place. 

The  rule,  however,  stated  by  Best,  does  not  mean  thai 
presumptions  may  not  arise  even  where  there  are  statntory 
restrictions ;  but  when  the  law,  the  common  law,  does  not 
favor  a  matter  in  aid  of  which  a  presumption  is  invoked, 
then  it  is,  that  the  Court  either  will  refuse  to  presume  at 
cUl,  or  require  a  greater  length  of  time,  or  some  facts  indi- 
cative of  its  existence. 

What  is  there  in  the  policy  of  the  law  of  South  Caroli- 
na to  forbid  emancipation,  by  an  owner,  of  a  faithful,  hon- 
est, good  slave  ?  Have  we  anything  to  fear  from  such  a 
liberal  and  humane  course  ?  I  should  be  sorry  to  believe 
that  our  domestic  institution  of  slavery  required  any  such 
restriction  upon  the  rights  of  owners.  Indeed,  when  any 
thing  is  pushed  to  extremes,  injury  is  done  by  it ;  and  that 
is  now  the  case  of  the  Act  of  1820,  and  other  kindred  pro- 
visions in  other  Acts.  They  are  continually  thrust  in  our 
faces  by  those  who  undertake  to  meddle  with  matters  which 
do  not  concern  them,  as  evidence  of  our  injustice,  and  our 
sense  of  error  in  our  slave  system.  For  one,  I  have  no 
hesitation  in  declaring,  that  we  ought  to  do  right  by  repeal- 
ing all  such  enactments,  and  that  then  we  should  have  no- 
thing to  fear  from  anything  which  our  meddling  friends, 
in  other  States,  may  think  proper  to  say  or  do  against 
slavery.  We  are  secure,  when  we  can  say.  as  one  man, 
negro  slavery,  as  it  existed  at  the  adoption  of  the  Consti. 
tution,  as  it  exists  now,  is  an  institution  to  he  regtdated 
by  the  States  in  which  it  exists  ;  and  is  not  to  be  touched 
by  Congress  or  the  other  States,  or  their  people.  The 
motto  of  the  Thistle,  "  noli  me  tangere,^^  ought  to  be  ours 
on  this  subject. 

Still,  as  I  have  already  said,  our  duty  is,  to  think  and 
act  right  towards  the  beings  who  are  our  slave.s.     The  first 
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thing  which  on^ht  to  be  done,  is  to  get  back  alongside  of 
such  men  as  C.  J.  Rurledge,  who,  in  the  case  of  the  Guar- 
dian of  Sally  V.  Beatley,  1  Bay,  262,  in  speaking  of  the 
purchase  of  a  girl  by  another  shive  to  set  her  free,  asked 
the  emphatic  question,  '^  would  a  jury  of  the  country  say 
no?  He  trnsted  not — they  were  too  humane  and  too  up- 
right, he  hoped,  to  do  such  manifest  violence  to  so  singular 
and  extraordinary  an  act  of  benevolence."  This  was  the 
expression  of  the  benevolent  feelings  which  had  been  tried 
in  the  crucible  of  the  revolution  ;  there  was  perhaps  no 
very  correct  notion  of  law  in  the  ruling  of  the  case,  yet  it 
spoke  what,  I  think,  always  belongs  to  Carolina — a  love  of 
mercy,  of  right,  and  a  hatred  of  that  which  is  mean  or  op- 
pressive. 

Until  fanaticism  and  folly  drove  us  from  that  position, 
the  law  of  our  State  had  uniformly  favored  emancipation 
by  owners,  of  their  dave  property,  with  such  limitations 
and  guards  as  rendered  the  free  negro,  not  a  dangerouSi 
but  an  useful  member  of  the  community,  however  humble 
he  might  be.  It  is  time  we  should  return  to  it,  and  say  to 
all  at  home  or  abroad,  we  have  nothing  to  fear  from  occa- 
sional emancipation.  Every  one  knows,  that  the  free  ne- 
groes in  South  Carolina  are  far,  very  far,  from  being  a 
class  of  people  envied  by  our  slaves.  Generally,  they  are 
worse  off  in  every  respect.  They  throw  themselves  under 
the  sheltering  wing  of  some  benevolent  white  man,  and, 
instead  of  being  formenters  of  insubordination  and  rebel- 
lion among  slaves,  they  pursue  a  directly  contrary  course. 

But  I  have  said  enough  on  this  head,  more  perhaps  than 
the  case  called  for. 

The  first  question  is,  can  freedom,  from  its  enjoyment  by 
a  negro  for  twenty  years,  l)b  presumed?  It  is  unnecessary 
to  reason  about  it,  it  has  been  so  decided;  in  Miller  v,  Reigne^ 
2  Hill,  592,  it  was  held  that  twenty  years  enjoyment  of 
freedom  by  a  negro,  commencing  before  1820,  would  cre- 
ate a  presumption  that  a  deed  conformably  to  the  Act  of 
1800  had  been  executed.  The  same  doctrine  was  again 
laid  down  in  the  Slate  v.  Hill,  2d  Spears,  150.  There  was 
in  that  case  33  years  enjoyment  of  freedom,  and  the  Court 
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said,  "  it  was  exactly  the  case  in  which  the  leg^al  presump- 
tion stood  in  the  place  of  the  deed,  certificate  of  the  magis- 
trates and  freeholders,  the  record  of  the  deed  and  the  office 
copy"  required  by  the  Act  of  1800.  So  in  the  State  v. 
Hardin,  2d  Hill,  152,  note,  it  was  ruled  that  if  a  negro  had 
the  reputation  of  being  free  and  was  found  in  the  possession 
of  freedom,  it  was  prima  facie  sufficient  evidence  that  he 
was  free. 

The  second  question  which  now  arises,  is,  since  the  Act 
of  1820,  can  a  jury,  who  may  find  that  a  negro  has  been 
for  twenty  years  in  the  enjoyment  of  freedom,  presume  an 
Act  of  the  Lesfislature?  What  is  to  prevent  it?  An  Act 
conferring  freedom  on  a  negro  is  nothing  but  a  muniment 
of  title;  it  is  essentially  a  grant  by  the  Legislature  of  a/ran 
chise  ;  it  stands,  therefore,  upon  exactly  a  parallel  ground 
;o  that  of  a  grant  of  land,  which  we  have  seen  may  be  pre- 
sumed after  a  lapse  of  twenty  years.  That  by  searching 
the  records,  it  would  appear  that  no  such  Act  passed,  can- 
not affect  the  question,  fjr  two  reasons:  1st.  No  such  search 
wis  made  and  proved  in  this  case;  next  if  it  had  been,  it 
would  not  alter  the  law.  A  grant  of  land  could  be  shown 
in  every  case  of  presumption,  by  a  search  *in  the  Secretary 
of  Slate's  and  Surveyor  General's  offices,  never  to  have  ex- 
isted, yet  no  one  doubts,  that  notwithstanding  such  a  search, 
twenty  years  possession  would  raise  the  presumption.  In 
McClure  v.  Hill,  2  Con.  Rep.  by  Mill,  Cheves  J.  as  the  or- 
gan of  the  Court,  speaking  of  a  presumption  of  a  grant 
from  twenty  years  possession,  said  :  "This  rule  of  presump- 
tion is  a  safe  one,  as  it  is  only  applied  where  the  possession  is 
rightful,  to  invest  that  possession  with  a  legal  title;  nor  is  it 
necessary  that  there  should  be  evidence  to  impress  belief  on 
the  mind  to  authorize  this  presumption."  So  in  Miller  v. 
Reigne,  2d  Hill,  593,  which  was  the  identical  question  be- 
fore the  Court,  except  that  there  a  deed,  executed  with 
many  legal  solemnities,  and  just  as  capable  of  being  found 
on  record,  if  it  existed,  was  to  be  presumed,  instead  of  an 
Act  of  the  liegislature.  It  was  said,  "the  lapse  of  twenty 
years  did  well  authorize  the  legal  presumption  of  the  reg- 
ular execution  of  the  deed  of  manumission  required  by  the 
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Act  of  1800."  In  the  same  case,  the  rule,  as  stated  by  my 
brother  Evans,  in  Hutchison  v.  Noland^  1  Hill,  222,  was 
cited  and  approved.  He  said  ^'I  think  it  is  clearly  deduci- 
ble  from  all  the  authorities,  that  presumptions  are  rules  of 
law,  which  in  themselves,  are  evidences  of,  or  muniments 
of  title,  which  a  jury  is  as  much  bound  to  give  effect  to,  as 
to  a  deed  which  is  unirapeached."  If  these  authorities  are 
to  be  relied  upon,  they  clearly  establish  the  rule,  that  time 
(20  years)  is  in  place  of  any  muniment  of  title  necessary 
to  give  effect  to  a  right  of  which  a  party  is  in  possessioD. 
But  it  is  said,  an  Act  of  the  Legislature  cannot  be  presumed. 
Best  in  his  treatise  on  presumptions,  p.  146,  chap.  3d,  sec. 
109,  says  it  may  be.  In  Eldridge  v.  Knott  and  others, 
Cowp.  216,  Lord  Mansfield  said,  "  Lord  Coke  says  some- 
where that  un  Act  of  Farliment  may  be  presumed."  The 
case  of  Crimes  v.  Smith,  12  Rep.  4,  was  the  case  of  a 
vicarage,  which  was  presumed  to  be  endowed  from  lapse  of 
time,  under  the  maxim  omnia  prestimuntur  solemfiitur  esse 
acta,  and  I  presume  from  it  being  referred  to,  as  one  of  the 
authorities  to  prove  that  an  Act  of  Parliament  may  be  pre- 
sumed, the  ruling  in  it  is  regarded  by  English  lawyers,  as 
equivalent.  But  in  the  case  of  Viscountess  Stafford  and 
Lewellen  Skinn,  77,  78,  the  long  sought  for  case  will  be 
found.  In  that  case,  it  is  said  Farrar^s  case  was  cited  in 
the  commou  pleas,  where  Farrer  made  a  title  from  the  Black 
Prince,  which  could  not  be  out  of  him  but  by  an  Act  of 
Parliament,  but  yet,  and  for  that  the  possession  had  gone 
otherwise  ever  since,  the  Court  presumed,  that  there  had 
been  such  an  Act  of  Parliament,  tho'  not  now  to  be  found 
The  case  of  Howard  v.  Faber,  2nd  McC,  Ch.  446,  certain- 
ly strongly  sustains  the  same  notion.  For  there  the  Court 
presumed  a  power  in  the  ordinary  which  could  only  have 
been  given  by  an  Act  of  the  Legislature.  Yet  from  his 
having  exercised  it  from  the  earliest  times,  it  was  thought 
to  be  legitimate  to  presume,  that  an  Act  had  been  passed, 
conferring  the  power. 

After  these  authorities,  I  don't  see  how  it  can  be  hereafter 
.denied,  that  an  Act  of  the  Legislature,  as  a  muniment  neces- 
sary to  confer  private  right,  may  be  presumed,  after  a  lapse 
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of  twenty  years.  Nor  can  I  see  how  such  a  presumption 
can  be  denied  to  a  negro  who  has  been  for  twenty  years  in 
the  enjoyment  of  freedom.  In  the  case  before  us,  the  bequest 
to  the  plaintiff  shows  that  the  slaves  bequeathed  to  him,  of 
whom  Mary  Anne  was  one,  were  "by  no  means  to  be  con- 
sidered in  slavery."  In  conformity  to  this,  the  plaintiff  has 
suffered  her  to  go  at  large,  and  be  free  for  twenty  years !  Is 
not  the  rule  of  law,  that  any  thing  necessary  to  give  effect  to 
the  state  (freedom,)  in  which  we  find  the  woman,  is  to  be 
presumed?  To  my  mind,  reason  and  authority  alike  concur 
in  making  it  plain  that  it  is  so.    But  it  is  said,  you  are  not  to 

E resume  against  belief,  and  that  with  our  knowledge  of  what 
as  been  done  in  the  Legislature  of  South  Carolina,  we  can- 
.  not  believe  such  an  Act  has  ever  passed.  If  we  stand  on  the 
cases  in  our  own  State,  and  believe  in  the  decisions  of  our 
own  Courts  instead  of  those  of  Westminster  Hall,  there  is  no 
room  to  doubt,  thcit  lapse  of  time,  (20  years,)  is,  as  a  rule  of 
law,  giving  effect  to  a  right,  and  belief  is  not  necessary.  The 
cases  of  McClure  v.  Hill,  Hutchison  v,  Noland,  MiUer  v. 
Reigne,  and  The  State  v.  HUl,  are  full  to  that  point,  it  is 
true  that  Best,  in  his  treatise  on  Presumptions,  chap.  3,  sec. 
110,  p.  146,  147,  says  that  the  practice  of  advising  juries  to 
make  artificial  presumptions,  was  formerly  carried  too  far, 
and  several  recent  cases  are  cited,  which  maintain  the  doc- 
trine that  presumption  cannot  arise,  unless  there  be  enough 
to  create  belief  I  acknowledge  that  it  is  very  possible  those 
cases  were  decided  right.  For  there  are  many  cases  in  which 
the  presumption  ought  not  to  arise,  except  as  a  matter  of  b&r 
lief — such  as  cases  of  lost  papers,  accompanied  by  a  posses- 
sion of  less  than  twenty  years,  but  aided  by  other  circum- 
stances, which  would  show  their  existence.  But  it  is  unne- 
cessary to  cavil  about  the  matter,  for  the  jury  here  were  told 
that  they  might  not — that  they  were  bound  to  presume  the 
Act.  This  is  exactly  putting  the  matter  where  Bayley,  J, 
placed  it,  as  matter  of  belief,  in  Doe  4*  Femvick  r.  Reed,  cited 
by  Best  But  if,  as  is  supposed,  it-was  still  stronger  put,  in 
summing  up  the  charge,  that  the  jury  ought  to  presume  it, 
Still  that  was  only  matter  of  advice,  not  inconsistent  with  be^ 
|ief,  and  will  very  well  stand  the  test  under  the  rule  stated 
by  Best. 

New  trial  ordered. 
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Levi  Sherman  v,  Jacob  Cohen. 

An  order  of  the  Court,  that  a  garnishee  should  pay  over  the  sum  found  to  be  in 
his  hands,  by  the  yerdict  of  a  jury,  on  a  suggestion  in  attachment  against 
him,  may  and  ought  to  be  enforced  by  attachment  for  contempt. 

Before  Mr.  Justice  O'Neall,  at  Columbia,  March    Term, 

1846. 

In  this  case,  ihe  defendant  had  been  served  with  a  rule 
to  show  cause  why  he  should  not  be  attached  for  a  con- 
tempt, in  not  paying*  over  to  the  clerk  of  Richland  district, 
the  sura  of  $5,700,  with  interest  thereon,  from  the  29th 
February,  1840  ;  the  said  sum  being  the  proceeds  of  certain 
slaves  found  by  a  verdict,  on  a  suggestion  in  attachment 
against  the  defendant,  as  garnishee  in  the  case  of  this  plain- 
tiff against  Judah  Barrett,  to  have  been  fraudulently  con- 
veyed by  ^e  said  Barrett  to  the  said  Cohen  :  which  finding, 
by  a  judicial  adjudication  of  this  Court,  was  held  to  make 
the  defendant,  Cohen,  liable  ;  and  he  was  accordingly 
ordered  to  pay  the  amount  so  found,  with  the  interest,  to 
the  clerk  of  the  Court  of  Richland.  This  order  was  af- 
firmed by  the  Court  of  Appeals. 

The  defendant's  return  to  the  rule  was  a  denial  that  he 
had  the  money  in  his  hands,  when  he  was  served  with  the 
copy  of  the  writ  of  attachment  against  Barrett ;  and  a 
further  statement,  that  he  cannot  now  procure  the  money, 
and  that  he  has  not  failed  to  comply  with  the  order  from 
contempt  of  the  Court,  or  its  authority,  but  because  it  was 
utterly  impossible  to  do  so. 

The  attachment  was  ordered.  The  defendant  appealed, 
on  the  accompanying  grounds : 

1.  That  no  contempt  being  alleged  excopt  the  non  pay- 
ment of  money,  the  attachment  is  simply  an  execution  to 
compel  the  payment  of  mon^,  and  is  not  authorized  by 
the  proceedings  in  attachment,  by  which  only  the  respond- 
ent is  a  party  in  Court ;  and  that  to  give  a  new,  or  addi- 
tional remedy,  in  the  administration  of  a  special  jurisdic- 
tion, is  to  violate  the  1st  section  of  the  first  Article  of  the 
Constitution,  which  provides  that  "  the  Legislative  author- 
ity of  this  State  shall  be  Vested  in  a  General  Assembly, 
70 
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which  shall  consist  of  a  Senate  and  House  of  Representa- 
tives." 

2.  That  the  attachment  for  contempt  csmnot  be  support- 
ed, in  this  case,  by  virlurc  of  the  general  authority  of  the 
Court  to  enforce  its  orders  by  such  process,  because  the 
respondent  is  brought  before  the  Court  as  a  garnishee, 
under  a  special  jurisdiction  delegated  to  the  Court  by  the 
Attachment  Acts,  and  the  Court,  in  administering  that 
jurisdiction,  is  strictly  limited,  both  as  to  its  orders,  aud  the 
means  of  enforcing  them,  (except  only  in  cases  of  actual 
contempt,)  by  the  law  creating  and  defining  the  jurisdic- 
tion  :  and  this  for  reasons  always  of  the  highest  import, 
among  which,  in  the  present  instance,  may  be  enumerated 
the  following,  to  wit:  that  in  this  jurisdiction,  the  garnishee 
is  made  amenable  in  a  suit  against  another  person,  which 
he  is  not  permitted  to  defend  ;  and  for  matters  alleged 
against  himself  is  forced  out  of  his  own  district,  to  be  tried 
by  strangers  to  him  and  his  character,  and  is  thus  deprived 
of  that  great  'security  against  injustice  provided  by  the 
general  law,  the  being  tried  by  a  jury  of  his  own  vicinage. 

3.  That  the  attachment  ought  not  to  have  been  granted, 
because  the  order,  which  it  is  intended  to  enforce,  requires 
of  the  respondent  an  impossibility,  to  wit :  the  payment  of 
money  which  is  not  in  his  hands;  there  not  being  a  tittle 
of  proof,  that  the  money  in  question  ever  was  in  his  hands, 
at  or  since  the  time  when  the  writ  of  foreign  attachment 
was  lodged,  and  the  garnishee  solemnly  making  oath,  that 
it  is  not,  and  has  not,  within  that  period,  been  in  his  hands, 
power,  possession,  or  control. 

4.  That  the  order  for  an  attachment  in  this  case  is  with- 
out precedent,  or  positive  law,  to  sustain  it ;  and  is  a  vio- 
lation of  the  2d  section  of  the  9th  Article  of  the  Constitu- 
tion, which  provides  that  "  no  freeman  of  this  State  shall 
be  taken,  or  imprisoned,  or  disseized  of  his  freehold, 
LIBERTIES,  or  privileges,  or  outlawed,  or  exiled,  or  in 
ANY  manner  destroyed,  or  deprived  of  his  life,  liberty, 
or  property,  but  by  the  judgment  of  his  peers,  or  by  the 
law  of  the  land.'* 

5.  That  the  order  is,  in   other   respects,  a  violation   of 
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Magna  Charta  and  the  Constitution,  and  in  deroga- 
tion of  COMMON  RIGHT,  and  the  liberty  of  the  citizen. 

Bailey  and  Petigru,  for  the  motion. 

Gregg,  and  W.  F.  De  Saussure,  contra, 

O'Neall,  J.  delivered  the  opinion  of  the  Court. 

In  this  case,  before  I  proceed  to  discuss  the  questions 
involved  in  the  appeal,  I  trust  I  may,  without  impropriety, 
be  allowed  to  make  a  few  remarks  to  remove  some  of  the 
continual  clamoring  with  which  we  have  been  assailed, 
about  the  supposed  injustice  of  this  case. 

In  March,  1841,  the  case  of  Thomas  Wells  v.  Judah 
Barrett  J  in  which  this  defendant,  Cohen,  was  summoned 
as  a  garnishee,  and  whose  return  was  contested,  and  an 
issue  made  up  on  it,  was  first  tried  before  me  and  a  most 
intelligent  jury  of  Richland  district,  at  this  place.  In  it 
the  defendant  was  defended  by  two  most  able  and  zealous 
counsel,  one  of  whom  (Col.  Moses)  is  especially  remarka- 
ble for  his  tact  and  ability,  in,  the  management  of  every 
case,  before  a  jury.  It  appeared  that  Barrett  was  hopelessly 
insolvent ;  that  just  at  the  moment  when  this  fact  was  to  be 
made  known  to  a  community,  (the  people  of  Columbia,) 
who  bad  heretofore  regarded  him  as  one  of  their  richest 
and  most  intelligent  and  enterprising  men,  he  conveyed  to 
the  defendant  all  his  estate  in  South  Carolina,  (except  some 
small  portion,  then  or  before  conveyed  to  a  woman  with 
whom  he  lived,)  and  also  his  estates  in  the  Southwest. — 
These  conveyances  were,  it  is  true,  on  an  apparent  money 
consideration  ;  and  it  is  equally  true,  that  there  was  proof 
that  the  defendant  had  the  means  of  paying  a  sum 
approaching  the  value  of  the  Columbia  property,  and  that 
he  had  made  payments.  Still  there  were  witnesses  who 
proved  that  Mr.  Cohen  had  not  the  means  of  making  such 
a  purchase.  So,  too,  on  examining  the  evidences  of  pay- 
ment, it  became  apparent  to  my  mind  and  that  of  the  jury, 
that  that  was  also  more  pretensive  than  real.  So,  too,  the 
sum  professed  to  be  paid,  $21,650,  was  but  a  very  little 
over  one-half  of  the  value  of  the  houses  and  lots  in  Co- 
lumbia, $36,500,  and^the  slaves,  $5,150 — making  a  total 
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of  $41,660.  This  statement  is  made  very  much  from 
memory,  (aided,  however,  by  the  statement  of  the  case  of 
Sherman  and  DeBruhl  v>  Barrett,  tried  in  Charleston, 
Jan.  Term  1S40,  1  McMul.  140,  and  in  which  a  Charles- 
ton jury  found  also  this  very  transaction  to  be  fraudulent,) 
and  I  think  it  conclusively  shows  that  the  defendant, 
although  he  may  not  be  guilty  of  a  great  moral  fraud,  is  so 
affected  by  legal  fraud  that  he  never  ought  to  complain  of 
the  verdict  against  him.  Indeed,  his  affidavit  in  this  very 
case,  most  conclusively  shows  the  fraud.  He  has  sworn, 
that  he  paid  to  Barrett,  immediately  after  the  sale,  the  pro- 
ceeds of  the  sale  of  the  very  negroes,  whom  he  pretends 
he  had  previously  bought  from  and  paid  for  lo  Barrett. — 
The  jury  found  a  verdict  in  the  case  of  Wells  v.  Barrett, 
the  exact  counter  pact  of  that  stated  in  the  brief.  No  appeal 
was  prosecuted  from  this  decision.  In  July  of  the  same 
year,  the  case  of  Sherman  v.  Barrett,  in  which  theusame 
issue  against  this  defendant  as  garnishee,  which  had  been 
tried  in  Wells  v,  Barrett,  was  again  tried  before  me  and 
another  equally  intelligent  jury  of  Richland,  at  this  place. 
The  same  proof  was  again  given,  and  the  jury  found  the 
verdict  in  the  brief.  Two  juries  in  Columbia,  and  one  in 
Charleston,  have  found  this  very  transaction  to  be  fraudu- 
lent, and  yet  the  hardihood  is  exhibited  to  declare  there 
was  no  fraud.  Such  an  assertion  may  be  the  result  of 
great  and  far-seeing  wisdom,  but  I  would  venture  respect- 
fully to  suggest,  that  it  is  a  great  deal  apter  to  be  the  result 
of  that  prejudice,  which  seeing  will  not  see,  and  hearing 
will  not  hear. 

So  much  for  the  preliminary  matter.  I  now  will  ad- 
dress myself  to  the  case.  Confined  to  the  grounds  of 
appeal,  as  objections  to  the  issuing  of  the  writ  of  attach- 
ment, the  whole  Court  agree  there  is  no  room  to  question 
the  circuit  decision.  For  let  it  be  assumed,  that  neither 
the  fi.  fa.  nor  ca,  sa.  can  be  issued,  as  seems  to  be  the 
result  of  this  case.  2d  Spears,  629,  636,  Pringle  v.  Car- 
ter, 1  Hill  53,  Then  the  question  remains,  what  is  the 
plaintiff's  remedy  7  In  this  case,  2d  Spears,  629,  Judge 
Wardlaw,  with  the  assent  of  the  whole  Court,  held  that 
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the  verdict  was  like  an  amendmet  of  the  return  of  the 
garnishee.  If  that  be  so,  nnd  we  are  now  to  read  his  re- 
turn, aft  admitting  everything  stated  in  (he  verdict,  it  would 
have  the  effect  of  an  admission,  that  the  money  found  is 
applicable  to  the  payment  of  the  plaintiff's  debt,  as  the 
money  of  the  absent  debtor.  Cannot  the  Court  order  money, 
thus  admitted,  to  be  paici  over  ?  None  can,  or  will,  deny 
that.  If  the  Court  has  ordered  it  to  be  paid  over,  (as  in 
this  case,)  and  the  defendant  has  foiled  to  comply,  cannot 
the  Court  enforce  that  order  ?  To  say  that  it  cannot  would 
be  to  make  the  mandate  of  the  Court  a  sound  and  no 
more.  But  the  case  of  Exparte  Thurmond^  1  Bail.  606, 
tells  us  that  an  attachment  may  be  issued  to  compel  the 
performance  of  "  the  orders"  of  a  Court  of  record.  The 
refusal  of  a  garnishee  to  appear  to  a  summons  executed, 
has  been  ruled  in  Virginia  to  be  a  contempt  punishable  by 
attachment.  1  Virginia  Cases,  314 ;  1  Bac.  Abr.  Tit,  N. 
2,  Bouvier's  edition.  This,  shows,  that  where  no  other 
remedy  is  given  to  enforce  obedience,  attachment  is  proper. 
The  notion  that  a  party  has  sworn  off  the  contempt  in 
advance,  and  therefore  the  writ  cannot  issue,  is  altogether 
wrong.  It  issues  to  enforce  a  money  demand,  and  the 
party  can  only  be  discharged  from  arrest  under  it,  by  com- 
plying with  the  provisions  of  the  insolvent  debtors  or  pri- 
son bounds  Act.      Titrmon^s  case,  1  Bail.  607-8-9-10. 

But  the  argument,  here,  does  not  stop  at  the  question, 
whether  a  ca.  sa,  can  be  rightfully  issued;  it  is  alleged :  1st. 
That  the  Court  had  no  jurisdiction  to  make  the  proporty, 
in  Cohen's  hands,  liable  to  the  plaintiff's  attachment,  inas- 
much as  it  was  conveyed  to  him,  and  put  in  his  possession 
before  Barrett  left  the  State.  2d.  That  the  verdict  found 
in  the  attachment  case  is  so  uncertain,  that  the  plaintiff  is 
not  entitled  to  have  any  benefit  from  it. 

The  first  of  these  objections  presents  a  very  novel  and 
startling  proposition  ;  it  is  in  substance,  that  a  debtor  may 
one  day  fraudulently  convey  and  deliver  to  a  friend  his 
property,  and  the  next  day  leave  the  State,  and  that  the 
property,  thus  conveyed,  cannot  be  attached.  This  propo- 
sition is   ingeniously  sustained,   by  arguing  that  the   legal 
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estate  is  out  of  the  debtor,  and  therefore,  having  nothing 
at  law.  nothing  can  be  seized.  It  is  very  true  that,  as 
between  the  parties,  the  fraudulent  conveyance  conveys  all 
the  grantor's  estate  to  the  grantee ;  but,  as  to^  creditors, 
the  deed  is  void  ;  and  where  is  the  estate  as  to  them  ?  In 
the  grantor,  is  the  answer.  '  It  must,  therefore,  as  to  them, 
be  liable  to  every  remedy  which  tHe  law  gives  them  to  en- 
force their  debts,  be  it  attachment,  execution,  or  anything 
else.  This  view  is,  I  think,  beautifully  illustrated  by. the 
law,  in  relation  to  a  fraudulent  donee  possessing  himself, 
after  the  donor's  death,  of  the  goods  gfiven.  The  convey- 
ance is  good  between  the  parties.  The  Administrator  or 
Executor  cannot  gainsay  it,  yet  the  deed  is  void  as  against 
creditors,  and  they  may  sue  the  donee,  as  Executor  de  son 
tort,  and  charge  him  with  their  debts,  in  respect  of  the 
property  so  conveyed.  Tucker  v,  Williams^  Dud.  L.  R. 
329 ;  Backhouse  v.  Jett,  Brockenb.  508-9. 

But  take  up  our  attachment  law,  and  the  same  result  must 
follow.  The  preamble  to  the  Act  of  1744, 3  Stat.  617,  recites 
the  grievance  to  be,  that  where  the  debtor  is  absent,  or  ab- 
sconding from  the  State,  and  has  moneys,  goods,  chattels  and 
debts  within  the  State,  belonging  and  due  and  owing  to  him, 
that  there  is  no  means  of  making  such  goods,  chattels  and 
debts  liable  to  his  debts :  it  was  therefore  that  the  Act  gave 
the  writ  of  attachment  to  seize  the  goods,  chattels  and  debts, 
"m  the  hands  of  any  person  or  persons  whatsoever P  It  is 
true  that  the  preamble  speaks  of  the  persons  absent  or  ab- 
sconded from  the  State,  as  carrying  on  "trade  or  other  busi- 
ness in  this  province,  (State)  by  factors,  agents,  or  attorneys,'* 
yet  it  has  never  been  supposed  that  the  remedy  by  attach- 
ment was  confined  to  such  absent  debtors  as  carried  on  trade 
by  factors,  agents  or  attorneys;  nor  was  it  ever  supposed  that 
they  (factors,  agents  or  attorneys,)  were  alone  to  be  garnishees. 
The  enactment  gives  the  remedy  against  any  absent  debtor, 
and  makes  liable  his  property,  in  the  hands  of  ^^  any  person 
whatsoever."  To  say  that  his  goods  and  chattels,  not  con- 
veyed or  put  out  of  his  possession  before  he  left  the  State,  are 
alone  liable,  would  in  most  cases  be  the  greatest  premium 


APPEALS  AT  LAW.  569 

Sherman  v,  Cohen. 

ever  offered  to  fraud,  and  would  give  to  creditors,  by  way  of 
attachment,  the  shell,  after  the  oyster  had  been  carefully  re- 
moved. Such  a  construction  would  be  strict  indeed — stricter, 
by  far,  than  ever  the  most  strict  constructionist  demanded. 
The  goods»and  chattels  of  the  debtor,  fraudulently  conveyed 
before  leaving  the  State,  are,  as  against  his  creditors,  still  his 
goods  and  chattels,  and  may  be  by  them  attached. 

2d.  It  is  supposed  the  verdict  is  so  uncertain  that^the  plain- 
tiff cannot  now  have  any  benefit  from  it.  The  law  Court  of 
Appeals  thought  and  held  otherwise,  in  Sherman  v.  Barrett 
4*  Cohen,  1  Rich.  459 — and  to  the  argument  there,  I  shall 
refer  for  the  only  argument  necessary  to  meet  that  urged 
here  That  decision  we  regard  as  concluding  the  whole  mat- 
ter discussed  here,  save  the  right  to  issue  the  attachment. 
That  was  the  final  judgmeMt  of  a  Court  having  full  jurisdic- 
tion of  the  case,  and  this  Court  has  no  more  right  to  interfere 
with  that  decision  than  it  would  have  to  set  aside  a  judgment 
on  a  note  or  bond,  rendered  by  the  law  Court,  on  a  motion  to 
set  aside  an  execution,  which  for  some  cause  found  its  way 
to  the  Court  of  Errors.  The  Court  of  Errors  may  review 
and  reverse  any  decision  considered  as  matter  of  authority. 
But  it  has  no  right  to  call  up  and  set  aside  a  judgment  fix- 
ing the  rights  or  interests  oi  parties.  No  Court,  except  one 
of  original  jurisdiction,  can  do  that.  The  7th  section  of  the 
Act  of '36  declares  that  the  jurisdiction  of  the  Court  of  Errors ' 
shall  be  confined  to  the  following  cases: — 1.  Constitutional 
questions ;  2.  Where  either  of  the  Appeal  Courts  of  Law  or 
Equity  may  be  divided  ;  3.  Where  two  of  the  Judges  of  ei- 
ther of  the  said  Courts  shall  require  a  cause  to  be  further 
heard,  in  the  Court  of  Errors. 

This  case  comes  up  under  the  3d  class.  The  question  be- 
fore the  Law  Appeal  Court  was,  whether  an  attachment  could 
be  issued.  That  question  comes  before  this  Court,  and  none 
other :  and  upon  it,  we  entertain  no  doubt  that  an  attachment 
may  and  ought  to  issue.    The  motion  is  dismissed. 

Richardson,  J.  Evans,  J.  Johnston,  Ch.  Caldwell, 
Ch.  Dargan,  Ch.  and  Withers,  J.  concurred. 

DuNKiN,  Ch.  The  defendant  made  no  appeal  from  the 
verdict  of  the  jury,  and  the  Court  of  Appeals  have  determined 
that  the  rule  was  properly  made  absolute.  That  decision  is 
final  and  conclusive.  The  only  question  imdetermined  was, 
whether  the  order  of  the  Court  could  be  enforced  by  attach- 
ment, and  I  think  the  authority  is  fully  vindicated  in  the  judg- 
ment which  has  just  been  pronounced. 

Motion  dismissed. 
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^^^s  of  New  Town  Cut  v.  Wm.  Seabrook. 

.«#r1825,  which  reduces  the  jurisdiction  ofCommiiaioners  of  Roads  to 
.^iftTiiy  dollars,  does  not  extend  to  Commissioners  of  Cuts,  nor  abridge  the 
powers  granted  to  them  by  the  Act  of  1788.  By  this  Act,  ihe^  hare  jurisdic- 
tion to  an  unlimited  amount,  to  determine  cases  of  default  in  Xht  performance 
of  public  duty  in  relation  to  the  Cuts,  and  to  collect  the  fines  and  forfeitures 
they  may  impose,  by  warrants  of  distress,  under  the  hands  of  any  three  of 
them. 

The  fine  for  neglect  or  refusal  to  make  a  return  of  the  slaves  liable  to  road  duty, 
must,  in  conformity  to  the  Act  of  1795,  be  assessed  at  the  rate  of  four  doUais 
for  each  slave  neglected  or  refused  to  be  returned. 

The  Constitution  of  this  State,  in  preserving  the  trial  by  jury,  "  as  heretofore 
used,"  does  not  interfere  with  those  tribunals  which,  at  the  time  of  its  adop- 
tion, proceeded  to  judgment  without  the  intervention  of  a  jury. 

All  laws  in  force  at  the  adoption  of  the  Constitution,  are  expressly  protected 
against  any  constructive  abrogation  by  the  Constitution  itself — See  Art,  7, 
Con.  So.  Ca. 

Before  Mr.  Justice  Butler,   at   Charleston,  May    Ternij 

1846. 

Two  rules   had  been  taken  out   against  the   Sheriff,  to 
rshow  cause  why  he  should  not  be  attached,  for  not  having 
made  the  raoney  on  two  executions,  or  warrants  of  distress, 
4i^ainst  the  defendant,  lodged  by  the  plaintiffs  in  the  Sher- 
riff's   office,  for   the  collection  of  certain  fines,  incurred  by 
•default  in  the   performance   of  public  duty,  in  relation  to 
New  Town  Cut.     One  of  the  executions  was   for  tlie  sum 
of  $231  42,  for  defendant's  default  in  not  making  return  of 
his   slaves,  liable  to  work  on  the  said  Cut,  when   lawfully 
required  so  to  do  ;  and  the  other  for  the  sum  of  $54,  for 
not  sending  his  said  slaves  to  work,  when  duly  summoned. 
These  warrants  of  distress   had  been   regularly  issued,  in 
conformity  to  the  provisions  of  the  6th  and  7th  sections  of 
the  Act  of  1788,  9  Stats,  at  Large,  309,  310. 

At  this  term,  cause  was  shown  for  the  Sheriff  by  the 
defendant's  counsel,  and  several  grounds  of  objection  were 
relied  on;  but  the  only  question  decided  by  the  Court,  was 
in  reference  to  the  right  of  the  plaintiffs  to  issue  an  execu- 
tion, or  warrant  of  distress,  for  a  larger  sum  than  $20. — 
For  the  defendant  it  was  contended,  that  the  authority  to 
issue  warrants  of  distress  for  sums  exceeding  $20,  conferreci 
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l>y  the  Act  of  1788,  was  restricted  by  the  Acts  of  1825,  § 
25,  and  1826,  §  27,  9  Sts.  at  Large,  565,  570  ;  and  that, 
moreover,  a  jurisdiction  to  issue  an  execution,  pr  warrant 
of  distress^  for  a  greater  sum  than  $20,  without  a  trial  by 
a  jury,  was  unconstitutional..  On  the  part  of  the  plaintiffs 
ii  was  insisted,  that  the  Acts  of  1825  and  1826,  were,  iu 
express  terius^  confined  to  the  General  Boards  of  Commis- 
sioners of  Roads ;  and  that  they  did  not  apply  to  the  Spe- 
cial Boards  for  certain  creeks  and  water  courses,  which 
were  still  regnlaied  by  the  provisions  of  the  Act  of  1788 ; 
and  that  the  jurisdiction  conferred  by  that  Act,  could  not 
be  regarded  as  unconstitutional,  inasmuch  as  the  Act  was 
of  force  when  the  Constitution  was  adopted,  and  the  juris- 
diction is  impliedly  recognized  by  the  6th  section,  9ih  arti- 
cle thereof. —  Vide  1  Sts.  at  Large,  191. 

His  Honor  delivered  the  following  judgment : 
My  judgment  is,  that  the  rules  in  these  cases  should  be 
discharged.  The  Commissioners  of  New  Town  Cut,  so  far 
as  it  regards  the  subject  of  their  jurisdiction,  and  the  mode 
of  proceeding,  may  be  entitled  to  all  the  benefit  of  the  pro- 
visions of  the  Act  of  1788L  But  as  to  the  amount  lor 
which  they  can  issue  a  warrant  for  the  collection  of  any 
sum  assessed,  they  cannot  go  beyond  twenty  dollars,  but 
must  sue  in  the  Court  of  Common  Pleas.  Let  the  rules 
be  discharged,  .  A.  P.  BUTLEFL 

The  ])laiiitiffs  appealed  and  moved  that  his  Honor's  judg- 
ment might  be  reversed,  and  the  rules  made  absolute,  un- 
less other  cause  be  shown  ;  on  the  ground,  that  the  judg- 
ment of  his  Honor  is  inconsistent  with  the  provisions  of 
the  Act  of  1788,  and  is  in  other  respects  coutrary  to  law« 

Bailey,  Attorney  General,  for  the  motion. 

Campbell,  conira. 

Frost,  J.  delivered  the  opinion  of  the  Court 

In  the  case  of  the  Siate  v.  the  Commissioners  of  New 

Toton  Cut^  2  Spear,  402,   it    was  decided  that  the  Act  of 

1826,  reducing  all  Acts  relating  to  the  Commissioners  of 

Roads,    into  one  Act,  applies  exclusively  to   those   bodies 

which  in  the  old  Acts  are  called  Commissioners  ot  Roads, 
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private  paffis,  ^ricfges  <tc ,  and  in  the  later  Acts  designated 
OS  Commissioners  of  roads,  and  has  no  application  lo  the 
special  boards  of  Commissioners  that  have  charge  of  the 
various  cuts,  which  form  part  of  the  inland  navigation  of 
the  maratime  parts  of  the  State,  and  that  these  special  juris- 
dictions remain  subject  to  the  provisions  of  the  Act  of  1788, 
which  is  a  general  law,  applicable,  except  as  modified  by 
the  Act  of  1725  and  other  subsequent  acts,  to  all  the  boards 
of  Commissioners,  whether  general  or  special.  The  Act  of 
1825,  which  reduces  the  jurisdiction  of  Commissioners  of 
^oads  to  twenty  dollars,  does  not  therefore  extend  to  Com- 
missioners of  Cuts,  nor  abridge  the  powers  a^d  authority 
^ralnted  to  them  by  the  Act  of  1788.  By  this  Act  the  gene- 
ral as  well  as  the  special  Boards  of  Commissioners  had  juris- 
diction to  an  unlimited  amount  to  determine  cases  of  default 
iu  the  performance  of  road  duty,  and  to  collect  the  fines  and 
forfeitures  they  might  impose,  by  warrant  of  distress,  under 
the  hands  of  any  three  of  them.  The  fine  for  neglect  or  re- 
cusal to  n>ake  a  return  of  the  slaves,  liable  to  road  duty,  was, 
by  the  Act  of  1788,  three  pounds  for  each  slave  neglected  or 
refused  to  be  returned.  The  Act  of  1795  (9  Stat  368,)  re- 
duces this  fine  to  four  dollars  for  each  slave.  The  sum  of 
two  hundred  and  thirty-one  dollars  and  forty-:wo  ^ents,  di- 
rected to  be  levied  by  one  of  the  executions,  was  assessed  at 
the  rate  of  three  pounds.  It  should  have  been  assessed  at 
the  rate  of  four  dollars,  in  conformity  to  the  Act  of  1795. 

It  has  been  contended  that  the  authority  of  the  Commis- 
sioners to  collect,  by  execution,  the  fines  imposed  on  the  de- 
fendant, for  his  neglect  to  make  a  return  of  his  slaves,  and  to 
send  thiBm  to  work  as  required,  is  not  derived  from  the  Act 
of  ttSS^  but  should  be  referred  to  the  Acts  of  1738  and  1741. 
It  is  manifest,  however,  on  reference  to  these  Acts,  that  they 
do  not  aflFect  the  power  of  the  Commissioners  to  issue  the  exe- 
cutions in  this  case.  The  Act  of  1738,  reciting  the  inconven- 
ience experienced  from  boats  of  too  great  draft  being  permit- 
tjsd  to  enter  the  Cuts,  whereby  the  navigation  was  frequently 
otwtructed,  directs  the  Commissioners  of  New  Cut,  Watt's 
C^it  aind,  Wa^poo  Cut  to  have  them  opened  and  cleaned  to  a 
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certain  width  and  depth,  and  establishes  many  regulations 
for  the  navigation  of  them,  which  impose  duties  on  the  Ck>m- 
missioners  and  the  owners  of  boats,  and  the  persons  naviga- 
ting them ;  and  for  the  neglect  of  these  duties,  certain  fines 
are  imposed.  It  is  provided  that  the  fines,  which  shall  ac- 
crue under  the  Act,  exceeding  twenty;  pounds,  current  money, 
shall  be  recovered  by  action  in  a  Court  of  Record.  The  Act 
of  1741  prescribes  the  duties  of  white  persons  liable  to  road 
duty,  and  imposes  fines  for  their  default  or  improper  conduct, 
which,  if  above  twenty  pounds  currency,  shall  be  recovered 
in  a  Court  of  Record.  In  neither  of  these  Acts  is  any  men- 
lion  made  of  defaults  of  making  returns  or  sending  slaves  to 
work,  but  they  are  left  subject  to  the  provisions  of  the  Act  oi 
1788,  unaffected  by  any  thing  contained  in  those  Acts. 

It  is  objected  that  the  jurisdiction  granted  to  the  Commis- 
sioners of  Roads  and  Cuts,  by  the  Act  of  1788,  is  inconsis- 
tent with  the  second  section  of  the  ninth  article  of  the  Con- 
stitution of  this  State,  which  declares  that  ''no  man  shall  be 
taken,  imprisoned  or  disseized  of  his  freehold,"  ''or  depiived 
of  his  life,  liberty  or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land,"  and  also  with  the  sixth  sec- 
tion of  the  same  article,  which  provides  that  "the  trial  by 
i'ury,  as  heretofore  used  in  this  State,  shall  be  forever  invioUt- 
)ly  preserved  ;*'  and  that  it  is  also  prohibited  by  the  seventh 
article  of  the  amendments  of  the  Constitntion  of  the  United 
States,  which  provides  that  '^in  suits  at  common  law,  when 
die  value  in  controversy  shall  exceed  twenty  dollars,  the 
trial  by  jury  shall  be  preserved ;  and  no  feet  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  Court  of  the  Unitea 
jStates,  than  according  to  the  rules  of  the  common  law." 

From  the  earliest  history  of  the  Colony,  Commissioners  of 
the  Roads  and  Cuts  had  jurisdiction  to  impose  and  collect, 
by  execution,  assessments  made  for  the  construction  and  re- 
{lair  of  bridges,  and  the  fines  and  forfeitures  incurred  by  any 
defeult  in  the  performance  of  road  duty,  by  white  persons 
liable  thereto,  and  by  the  owners  of  slaves,  in  not  sending 
them  to  work  when  required ;  and  other  penalties  enacted  to 
enforce  the  performance  of  the  duties  imposed  on  persons  to 
whom  any  charge  was  given  about  the  making  and  repair- 
ing the  roads  and  cuts.  Instances  of  their  authority,  in  all 
these  particulars,  are  to  be  found  in  the  Act  of  1705,  the  first 
to  be  found  in  the  statute  book  on  the  subject. — 9  Stat.  3. 
By  the  Act  of  1721,  reducing  all  former  Acts  into  one,  the 
rsame  powers  and  authority  are  granted  to  the  Commission- 
ers of  Roads,  and  to  the  Commissioners  of  several  Cuts,  of 
which  New  Town  Cut  was  one.    By  the  Acts  of  1788  and 
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1785,  fines  were  enacted  for  neglect  to  make  returns,  and  to 
send  slaves  to  work ;  and  the  Conunissioners  were  empow- 
ered to  hear  and  determine  cases  of  default,  and  to  levy,  by 
execution,  under  the  hands  of  three  of  them,  the  amount  they 
should  adjudge  against  the  defaulter.  They  exereiaed  this 
jurisdiction  when  the  Constitution  was  adopted — in  1790. 
The  sections  relied  on  to  abridge  or  divest  it  have  always  re- 
ceived such  a  construction  as  not  to  interfere  with  those  tri- 
bunals which,  at  the  time  of  the  adoption  of  the  Constitution, 
proceeded  to  judgment  without  the  use  of  a  jury — as  Courts 
Martial,  the  Court  of  Ordinary,  and  the  Court  of  Equity. 

This  construction  has  received  judicial  confirmation,  bi 
White  V.  Kendrick,  1  Brev.  471,  the  question  was^  whether 
the  Act  of  1801,  extending  the  jurisdiction  of  Magistrates  to 
thirty  dollars,  was  constitutional.  It  was  held  that  the  sec- 
tions under  consideration  established  an  epoch  from  which 
legislative  innovation  on  the  trial  by  jury  should  cease ;  and 
the  Act  was  decided  to  be  unconstitutional,  on  the  ground 
that  trial  by  jury  was  to  be  preserved  "as  heretofore  used/' 
and  in  no  instance,  at  the  time  the  Constitution  was  adopted, 
had  justices  of  the  peace  ever  exercised  jurisdiction  as  far  as 
thirty  dollars.  In  1790,  by  the  Act  of  1788,  justices,  in  those 
parts  of  the  State  in  which  County  Courts  were  established, 
had  jurisdiction  to  five  pounds  sterling ;  in  all  other  parts,  to 
twenty  pounds  currency,  under  the  Act  of  1747. — P.  L.  213. 
In  1799,  (7  Stat.  296,)  it  was  fixed  throughout  the  State  at 
twenty  dollars,  in  matters  of  contract.  In  1806,  a  justice  in 
one  of  the  Counties  gave  judgment  for  an  amount  exceeding 
twenty  dollars ;  and  in  the  case  of  Collier  v.  Rogers^  2  Brev. 
41,  a  motion  was  made  to  arrest  the  judgment.  It  was  de- 
cided that  the  justice  exceeded  his  jurisdiction,  which  was 
limited  to  twenty  dollars.  White  v.  Kendrick  was  affirmed, 
and  the  constitutional  objection,  presented  by  the  Act  of  1747, 
was  obviated  by  the  circumstance  that  in  the  Counties  jus- 
tices had  jurisdiction  to  five  pounds  sterling  at  the  time  the 
Constitution  was  adopted.  These  cases  are  supported  by 
that  of  Coleman  v.  Maxcy,  1  McMuU.  503.  The  Act  of  1836 
declares  that  any  person  who  shall,  within  ten  miles  of  the 
South  Carolina  College,  keep  a  house  for  gaming,  a  faro  bank 
or  other  device  for  gaming,  shall  be  proceeded  against,  as  a 
vagrant.  PThe  constitutionality  of  this  Act,  and  the  jurisdic- 
tion of  the"  justice,  were  supported,  on  the  ground  that  justices 
had  jurisdiction  of  vagrancy  at  the  time  the  Constitution  was 
adopted ;  and  that  the  terms  used  in  the  sections  relied  on  in 
this  case  must  embrace  the  common  law,  as  then  adopted 
here,  and  the  statutes  of  Great  Britain  and  of  this  State,  made 
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of  force  and  in  operation  at  that  time,  and  that  these  sections 
do  therefore  recognize  and  allow  the  proceedings  of  the  vari- 
ous Courts  of  established  jurisdiction,  known  to  the  law, 
which  had  been  sanctioned  by  long  use,  and,  as  it  were,  by 
a  popular  adoption  of  them.^  The  construction  of  the  Consti- 
tution, which  these  cases  have  established,  conclusively  main- 
tains the  jurisdiction  of  the  Commissioners  to  issue  the  exe- 
cutions against  the  defendant. 

But  the  validity  of  the  powers  and  authority  conferred  on 
the  Commissioners  of  Roads  and  Cuts,  by  the  Act  of  1788 
and  other  Acts  in  force  at  the  adoption  of  the  Constitution, 
does  not  need  the  aid  of  these  cases.  All  those  Acts  are  ex- 
pressly protected  against  any  constructive  abrogation,  by  the 
seventh  article,  which  provides  that  "All  la  ws  of  force  in  this 
State,  at  the  passing  of  this  Constitution,  shall  so  continue, 
until  altered  or  repealed  by  the  Legislature,  except  when 
they  are  temporary,  in  which  case  they  shall  expire  at  the 
times  respectively  limited  for  their  duration,  if  not  continued 
by  Act  oi  the  Legislature." 

The  circumstance  that  the  limitation  of  the  jurisdiction  of 
justices,  imposed  by  the  Act  of  1799,  coincides  with  the 
amount  in  controversy,  in  the  trial  of  which,  by  the  seventh 
article  of  the  amendments  of  the  Constitution  of  the  United 
States,  "the  trial  by  jury  shall  be  preserved,"  may  have  cre- 
ated an  impression  that,  in  prescribing  the  sum  of  twenty 
dollars,  the  Legislature  recognized  the  obligation  of  that  ar- 
ticle. But  it  cannot  admit  of  argument  that  the  article  re- 
ferred to  relates  only  to  the  Supreme  Court  and  such  inferior 
Courts  a9  Congress  may,  by  the  Constitution,  from  time  to 
time  ordain  and  establish.  (See  3  Story's  Com.  on  the  Con- 
stitution, 633,  and  the  83d  number  of  the  Federalist,  inserted 
in  a  note.) 

The  Older  of  the  Circuit  Court,  discharging  the  rule  as  to 
the  execution  for  fifty-four  dollars,  is  reversed,  but  it  is  af- 
firmed as  to  the  execution  for  $231  40,  unless  the  Commis- 
sioners remit  the  excess  of  the  fine  beyond  four  dollars  for 
each  slave  included  in  the  default ;  but  the  Sheriflf  has  leave 
further  to  show  cause,  and  for  this  purpose  the  case  is  re- 
manded to  the  Circuit  Court. 

O'Neall,  J.  Evans,  J.  Wardlaw,  J.  Dunkin,  Ch.  Cald- 
well, Ch.  and  Daroan,  Ch.  concurred. 

Withers,  J.  and  Johnston,  Ch.  absent,  from  indispo- 
sition. 
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ABATEMENT. 

An  action  of  trespass  to  try  title,  brought  by  husband  and  wife,  is  not  abated  by  the 
death  of  the  wife.    Syme  and  toife  v.  Sofnden  et  al 338 

ACCEPTANCE. 

The  covenant  of  the  plaintiff  was,  that  he  should  accept  and  pay  "all  such  draft  or 
drafts*'  as  the  defendant  might  "from  time  to  time"  draw  on  him,  for  the  purchase 
of  slaves,  to  the  amount  of  $5,000,  and  no  more — and  the  covenant  of  the  defbnd. 
ant  was,  that  he  should  indemnify  the  plaintiff  ^m  all  loss  "by  reiuBon  pf  pny  af; 
peptapce  o|7  ai^ptances  pf  all  such  draft  or  drafts  as  he  might  firom  tiine  to  timQ 
accept,  by  virtue  oCthe  true  intent  and  meaning"  of  the  agreement — kdd^  that  th^ 
defendant's  liability  for  subsequent  acceptances  wai^  not  discharged  after  accept- 
ances to  the  amount  of  $5,000  had  been  dischaiged.     Gadsden  v,  Qasqu£^ 334 

ACKNOWLEDGMENTS. 

|.  Defendant's  intestate,  in  a  conversation  with  her  own  attorney,  said  "  that  the  plain-* 
tiff  was  to  receive}  con^pensation  for  his  services"  to  her,  and  "that  she  had  nevec 
paid  him" — hdd  not  to  be  such  a  promise  as  would  revive  a  debt  ali^ady  barred 
by  the  Statute  of  Limitations — according  to  the  rule  laid  down  in  Yowng  v.  MaiU- 
/wey,  3  Bail.  278.    Robbimiv.  FarUy^ .348 

2.  Acknowledgments,  or  promises,  to  obviate  the  Statute  of  Limitations,  are  not  suf- 
cient,  imless  they  specify  or  plainly  refer  to  some  particular  demand  or  cause  of  ac- 
tion, to  be  revive4  or  created  by  them. — Dudley's  Rep.  3^1,  LockAaH  v.  Earns. . .    /d, 

ACTION. 

yide  Principal  and  Surely,  4.    Breach  of  Warranty,  1, 2.    Asgignee,  1.    Slander^  1, 2. 

ACTS  OF  THE  LEGISLATURE. 

Vide  Presfumpticn,  1, 2. 

ADMINISTRATION. 

1.  The  administration  should  be  committed  to  those  having  the  greatest  interest  mqi 

'  preserving  the  estate — and  if  such  persons  decline  the  administration,  their  wishes 
and  pieferences,  when  the  administration  is  to  be  committed  to  a  stmnger,  are  en- 
titied  to  great  weight  iii  the  Exercise  of  the  Ordinary's  discretion.    H^Belk  v,  HwU,  336^ 

8.  The  widow  is  first  entitled  to  letters  of  administration  on  the  estate  of  her  de- 
ceased husband ;  but  it  does  not  follow  from  this  that  she  may  transfer  her  right 
to  a  stranger,  and  that  the  Ordinary  is  bound  to  appoint  her  nominee /& 

^.  Where  two  strangers,  one  nominated  by  the  widow,  applied  for  addiinistration, 
and  the  Ordinary,  under  a  mistake  of  the  law,  granted  letters  to  tlie  nominee  cit 
the  Widow — ti^  Court,  not  perceiving  that  any  injury  eouH  result  therefrom  to  the 
legal  rights  of  die  defeated  applicant  on  appeal,  refvised  to  rereiae  the  Ordinary's 
decision...' '..... .« •• /& 


568  INDEX. 

ADMINISTRATORS. 

Where  an  estate  was  ordered  by  the  Court  of  Equity  to  be  sold  for  diTision,  and  the- 
proceeds  to  be  paid  to  Chose  entitled,  one  of  whom  had  died  intestate,  leaving  & 
widow  and  children,  and  the  share  of  one  of  the  children  was  paid  to  her  guardian, 
(who  also  had  administered  upon  said  intestate's  estate,  after  the  order  for  sale, 
but  before  dlstrilttlion,)  U  was  hdd^  that  in  an  action  against,  him  as  administra- 
tor, such  receipt  by  him  as  guardian  would  not  sustain  a  replication  of  assets  to 

his  plea  of  p^ac/minutraci/.    Shannon  v.  Dinkins^ 196. 

Vide  Executor  de  son  tort^  1. 

ADMISSIONS  AND  DECLARATIONa 
Where  the  plaintiff  produced  in  evidence  the  affidavit  of  the  defendant,  to  prove,  by 
the  defendant's  admission,  the  trespass  complained  of,  he  thereby  also  made  evi- 
dence the  defendant's  declarations,  in  the  same  affidavit,  of  the  circumstances  which 

incited  him  to  the  violence  he  committed.     Cohen  v.  Robert, 410 

Vide  Devisavil  vd  non,  1,  2.  Aissnt,  2.  Evidence,  4,  5.  Partial  Paymenlj  1. 
Boundary  J  1.    JReceipt,  2. 

AFFIDAVIT. 
Vide  Admissions  and  DedaratioTiSj  1. 

AGENT. 

Where  a  son,  by  a  written  instriment,  not  under  seal,  promised,  "for  valuable  con- 
sideration," to  pay  his  mother  a  certain  sum  of  money,  in  annual  instalments, 
with  a  proviso  in  case  of  her  death,  &c.  ani  constituted  a  third  party  holder  of 
the  agreement,  "during  his  life,"  "  to  perform  the  trusts  therein  contained ;"  upon 
a  suit  being  brought  by  the  mother,  after  the  son's  death,  against  his  administra- 
trix, for  breach  of  the  agreement — the  Court  hdd  the  third  party  (the  holder)  to 
be  an  agent,  and  not  a  trustee,  and  therefore  rejected  evidence  of  his  declaration 

as  to  the  consideration  of  the  agreement     CoggcshaU  v.  Coggcshall, 51 

Vide  NegHgence^  1.    Partners^  I,  2. 

AGREEMENT. 

I.  The  first  source  of  proo^  of  real  consideration,  in  support  of  the  formal  woids 
"  for  value  received,"  in  an  agreement,  at  common  law,  to  pay  money,  is  intrin- 
sic to  the  paper;  and  when  there  has  been  evidence  of  consideration,  which,  though 
not  very  clear,  has  yet  been  supported  by  circumstances  sufficient  to  satisfy  the 
jury,  and  they  have  found  accordingly,  the  Court  will  not  disturb  their  verdict 
CoggeshaUv.  CoggeshaU, 5t 

3.  Where  an  action  was  brought  against  a  suspended  member,  by  the  Palmetto 
Lodge  No.  5,  of  the  Independent  Order  of  Odd  Fellows,  for  arrears  due  by  him, 
and  on  his  admission  to  the  Lodge  he  had  signed  the  constitution  and  by-lawSj 
and  thereby  agreed  to  support  the  same,  and  to  pay  all  legal  demands  against 
him,  so  long  as  he  should  continue  a  member  of  the  Lodge — these  demands  not 
being  unreasonable,  and  the  distinction  between  suspension  and  ej^ulsion,  being 
frequently  recognized  in  the  by-laws  of  the  society— the  Court  hdd,  that,  by  Buspei»- 
sion,  the  party  suspended  did  not  cease  to  be  a  member,  and  that  while  a  member, 
by  law,  and  by  his  express  undertaking,  he  continued  liable  to  pay  the  contribu- 
tions which  the  by-laws  required.    Palmetto  Lodge  v.  Hubbdl  etoL 458 

Vide  Jnslalmenl,  1. 
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APPEAL. 

I.  In  every  case  and  on  every  matter^  a  party,  affected  thereby,  has  the  constitu- 
tional right  to  appeal  from  a  decision  made  in  the  Courts  below,  either  in  Term 
time  or  vacation,  and  to  ask  the  judgment  of  the  Court  of  Appeals  upon  the  same. 
Pinckneif  v,  Benegaa^ 360 

SS.  A  party  cannot  be  denied  the  right  of  appeal  on  even  interlocutory  orders,  but 
it  does  not  follow  that  the  appeal  must  necessarily  affect  the  execution  of  the 
order lb, 

3.  A  respondent  has  a  right  to  appeal  both  from  ^  decision  awarding  a  mandaiims^ 
and  another  giving  the  relator  leave  to  sue  out  a  peremptory  mandamus  or  aUachr- 
menl — but  notwithstanding  the  appeal,  the  orders  must  be  executed.    The  appeal 

is  in  neither  case  a  supersedeas lb. 

4.  In  no  case  does  there  lie,  in  behalf  of  the  State,  an  appeal  fix>m  an  order  of  a 
Judge,  granting  a  new  trial  on  appeal  from  the  judgment  of  a  Magistrate's  Court, 
under  the  Act  of  1833.    State  v.  Nicholas 278 

ASSENT. 

1.  In  an  action  of  trover,  brought  by  a  legatee  to  recover  from  the  purchaser  the 
value  of  a  slave  (part  of  the  legacy)  sold  under  an  execution  against  the  executor, 
the  residuary  legatee,  under  the  same  will,  was  held  to  be  a  competent  witness 
for  the  plaintiff,  to  prove  the  assent  of  the  executor  to  the  legacy.  Nwin  v.  Ow- 
ens,  , 101 

3.  The  declarations  of  an  executor  are  competent  evidence  of  the  fact  ci  his  assent 
to  a  legaey /&. 

3.  The  assent  of  an  executor  to  a  legacy  is  rendered  unexceptionable,  when  he  re- 
tains enough  from  the  estate  to  pay  the  testator's  debts ;  and  the  legal  effect  of  the 
assent  is  to  vest  the  legacy  in  the  legatee  and  place  it  beyond  the  executor's  con- 
trol, and  also  to  render  void  the  sale  of  such  legacy  under  an  execution  against 
the  executor.^ lb, 

ASSETS. 
Vide  AdsnimsliraiorSf  1.    Pradiogf  6. 

ASSIGNEE. 

The  assignee  of  a  note,  claiming  the  same  under  a  deed  of  assignment,  (good  un- 
der our  Act  regulating  assignments  of  debtors,)  may  sue  on  it  in  his  own  name, 
styling  himself  assignee.    FarrtSi  v.  PaynCj 293 

ASSICJNMENT. 

Where  a  client  had  placed  in  the  hands  of  his  attorney  a  note  for  collection,  and  the 
attorney  being  a  creditor  of  the  client,  claimed  a  parol  assignment  of  the  note, 
and  |<roved,  by  his  copartner,  the  declaration  of  the  client  that  he  had  made  such 
assignment— the  Court  hdd  that  the  claim  of  the  attorney  was  not  good  against  a 
subsequent  written  assignment,  under  seal,  of  the  same  demand,  which  had  been 
collected  under  a  judgment  and^.^.  founded  on  a  prison  bounds  bond,  executed 
by  the  surety  of  the  maker  of  the  note,  and  arising  out  of  the  action  thereon. 

Bradley  v,  Hemdon^ 18 

Vide  Pleading,  5. 

ATTOBNET. 
Yide  Costs.9. 
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ATTOBNBY  AND  CLIENT. 

Tide  Assigwrnenlf  U 

ATTACHMENT. 

Vide  47>pea2,  3.    AMachment  fir  CatUem^ 

ATTACHMENT  FOR  CONTEMPT. 

An  order  of  the  Court,  that  a  ganuBhee  should  pay  over  the  som  found  to  be  in  his 
hands,  by  the  verdict  of  a  jury,  on  a  suggestion  in  attachment  against  him,  may 
and  ought  to  be  enforced  by  attachment  for  contempt    Sherman  v.  Cakm,,. ....  553 

BASTARDY. 

Vide  Cammissumers  of  the  Poor,  1. 
BOUNDARY. 

The  owner  of  a  tract  of  land  known  by  a  certain  name,  msy  attach  &ere(o  a  part  of 
other  land  adjoining,  which  he  also  owns,  and  continue  to  the  combined  parcds 
the  old  name ;  and  hia  declarations  as  to  the  fact,  and  the  acts  of  those  connected 
therewith,  are  admissible,  with  the  other  facts  of  the  case,  as  evidence  of  the  bound- 
aries understood  and  intended  to  be  expressed  in  a  subsequent  devise  or  deed  of 
the  land.    Baynardv,  EddingSf 374 

BREACH  OF  WARRANTY. 

1.  In  this  State,  an  action  may  be  brought  for  a  breach  of  the  warranty,  without  a 
tender  or  return  of  the  article  purchased ;  and  the  same  rule  applies  when  flie 
breach  of  warranty  is  made  a  defence  under  our  discount  law.    Parker  v.  Pringie,  912 

2.  A  set  off  or  discount  is  a  cross  action,  and  a  purchaser  is  entitled  to  have  an 
abatement  of  the  price,  on  account  of  the  deficiency  or  unsoufadness  of  the  article 
for  the  price  of  which  he  is  sued,  if  the  evidence  show  a  breach  of  the  war- 
ranty     Ib^ 

OA.  SA. 

The  discharge  of  a  prisoner,  by  order  of  the  Court,  under  the  Insolvent  Debtors 
Act,  is  a  release  from  and  satisfaction  of  the  plaintiff's  ca.  sa.  and  a  bar  to  his 
action  on  the  Prison  Bounds  Bond  i  nor  do  the  fects,  that  the  plaintiff  did  not 
appear,  and  that  no  issue  was  made  on  the  truth  of  the  schedule,  vary  the  case. 

ffUfler  V.  HammoTidf 105 

Vide  Practice,  11, 13. 

CHALLENGING  JURORS. 
Vide  QmOUnOian  of  the  State,  3. 

CITY  COUNCIL  OF  CHARLESTON. 

Vide  Ckmstitutionofthe  State,  4 

CLERK  OF  THE  COURT. 
Vide  Costs,  4. 

COLORE  OFFICn. 
Vide  IfwotufUary  Payment,  1. 
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COMMISSIONERS  OP  CUTS. 

The  Act  of  1825,  w^ich  reduces  the  junadiction  of  Commiasioners  of  Roads  to 
twenty  doUara,  does  not  extend  to  Commissioners  of  Cuts,  nor  abridge  the  pow- 
ers granted  to  them  by  the  Act  of  1788.  By  this  Act,  they  have  jurisdiction  to  an 
vnlimited  amount,  to  determine  cases  of  default  in  the  performance  of  public  duty 
an  leladon  to  the  Cuts,  and  to  oolleot  the  fines  and  forfeitures  they  may  impose, 
by  warrants  of  distress,  under  the  hands  of  any  three  of  them.  ComaUsdonen  ef 
^emTuvmOAf^BBobnok, 560 

COMMISSIONERS  OF  THE  POOR. 
A  bond  voluntarily  given  to  the  Commissioners  of  the  Poor,  by  the  putative  father, 
for  the  maintenance  of  a  bastard  child,  is  good  at  conmion  law*    CemsansawMn  of 
tkePaorv.GHbeH, 158 

COMMISSIONERS  OF  PUBLIC  BUILDINGS. 

The  Commissioners  of  Public  Buildings  are  not  bound  to  provide  the  books  for 
the  Sheriff,  which  he  is  required  to  keep,  by  the  Act  of  1839.  State  v,  Ommis- 
sionars  ofPviUc  Buildings^ 149 

COMMISSIONERS  OF  ROADS. 
Vide  Offi^iniasufners  of  OUSf  1. 

CONDITION  PRECEDENT 
Vide  Transfer,  3. 

CONSIDERATION. 
Tide  CknUract,  1,  2.    Agreemeni,  1.    Agewt,  1. 

CONSTITUTION  OF  THE  STATE. 

t.  The  Constitution  of  this  State,  in  preserving  the  trial  by  jury,  "  as  heretofore 
used,'*  doea  not  interfere  with  thoae  tribunals  which,  at  the  time  of  ita  adoption, 
proceeded  to  judgment  without  the  intervention  of  a  jury.  Commissi4mers  of  New 
Tbum  Cut  V.  SeaArook, 5^ 

3.  All  laws  in  force  at  the  adoption  of  the  Constitution,  are  expressly  protected 
against  any  Constructive  abrogation  by  the  Constitution  itself. — See  Art.  7,  Con, 
So.  Co. lb. 

3.  The  Act  of  1841,  which  gives  to  each  party,  in  all  cases  in  which  a  jury  shall  be 
empanaelled,  before  they  shall  be  charged  with  the  trial  of  any  issue,  the  right  to 
challenge,  without  cause  shown,  two  of  the  jury  so  empanneUed,  is  not  a  violation 
of  the  6th  section  of  the  9th  article  of  the  Constitution  of  this  State.  Cregier  v. 
Bunion, 487 

4.  An  Ordinance  of  the  City  Council  of  Charieslon,  making  it  penal  for  any  person 
"publicly  to  expose  to  sale,  or  sell  in  any  shop,"  dtc.  any  "goods,"  Ac.  "  upon 
the  Lord's  day,"  "  commonly  called  Sunday,"  is  not  a  violation  of  the  1st  section 

of  the  8th  Article  of  the  Constitution  of  this  State.    CUif  CouneU  o.  Benjamin, . .  508 

CONSTRUCTION' 

The  rule  of  construction,  applicable  to  all  instruments  of  writing,  and  even  to  ordi- 
nary conversation,  "  that  general  and  unlimited  terms  are  restrained  and  limited 
by  particular  recitals,  when  used  in  connexion  with  ihem,"  does  not  require  the 
fejection  of  the  general  teims  entirely.    Tho  rule  is  also  to  be  taken  in  connexion 
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with  other  rules  of  constniction,  such  as  that  "An  Act  shall  he  so  constmed  as 
to  carry  out  the  declared  intention  of  the  Legislature."     Vide  MS.  Decia.  2  toL 

Ul,{SUUev.Suber.)    State  v.  WUHam, ,...*. 474 

Vide  Deed,  1,  2,  3,  4. 

CONSTRUCTIVE  POSSESSION. 

Vide  TYespasSj  1.    Passessionf  3. 
CONTRACT. 

1.  AQ  ezecntory  contracts  to  gire  in  future,  if  exclusirely  gratuitous;  that  is,  with* 
out  some  valuable  consideration,  over  and  above  the  mere  moral  duty  of  the  donor, 
are  not  binding  in  law,  unless  such  valuable  consideration  be  both  alleged  in  the 
the  pleadings  and  proved  at  the  trial.  ,  CoggeskaU  v.  CoggeshaUj Si 

S.  The  words  "for  valuable  consideration,"  as  used  in  notes  of  hand,  are  generally 
a  mere  habitual  formula,  and  of  no  consequence ;  because  notes  of  hand,  like 
bonds,  do  of  themselves  imply  a  consideration ;  but  in  contracts  not  under  seal, 
other  than  such  notes,  the  same  formula  is  by  no  means  so  well  recognized  as 
merely  a  matter  of  cocorse ;  in  these  instruments,  the  practical  application  and 
ibrce  of  such  apparent  acknowledgment,  arising  from  the  words  "  for  value  re- 
ceived/' are  to  be  decided  by  the  jury  and  not  by  the  Court i&. 

CONVEYANCE. 
Vide  Description^  1. 

CORONER'S  SALE. 

1.  In  an  action  brought  by  the  Coroner  against  a  purchaser  at  his  sale,  to  recover 
the  difference  between  a  sale  and  re-sale,  the  Court  refused  to  admit,  in  evidence 
for  the  purchaser,  an  untried  suggestion  of  fraud,  setting  forth  that  the  judgment 
under  which  the  Coroner  sold  was  fraudulent,  and  that  the  sale  was  for  the  bene- 
fit of  the  defendant  in  execution,  who  had  applied  for  the  benefit  of  ihe  Insolvent 
DebtCHr's  Acts.     C/Banium  v.  Kirldomd^ 29 

2.  A  Coroner,  in  his  sales,  should  pursue  strictly  the  directions  of  the  Act  which 
regulates  Sheriffs'  sales ;  but  a  sale  being  advertised  for  an  irregular  day,  to  which 
the  plaintiff,  the  defendant  in  execution  and  the  officer  have  all  assented,  cannot 
work  the  dissolution  of  a  contract  made  at  such  sale  by  a  third  person^  who  has 
has  been  in  no  wise  affected  by  the  irregularity R, 

COSTS. 

1.  Costs^  in  addition  to  the  penahy,  may  be  recovered  on  a  penal  bond,  for  they  are 
given  to  compensate  the  plaintiff  for  his  outlay  in  obtaining  justice.  State  v. 
Wylie, 113 

2.  In  a  su^estion  of  a  breach  of  the  Sheriff's  bond,  tlie  officers  of  the  Court  are 
entided  to  have  their  usual  costs  taxed.    Jiowd  v.  MuOigtm  etal 379 

3.  The  Attorney  is  entitled  to  two  dollars  for  the  ruW  necessary  in  a  suggestion  of 

a  breach  of  the  Sherifi^'s  bond,  but  to  nothing  f'^r  notice lb, 

4.  The  Clerk  is  not  entitled  to  tax  costs  for  a  rule  or  for  notice,  in  a  suggestion  of 

a  breach  of  the  Sheriff's  bond J& 

Vide  Sheriff  and  Ms  Sureties,  I. 

COURT  OF  LAW. 
A  law  Court  sits  to  ascertain  the  rights  of  the  parties,  as  they  have  fixed  them ;  it 
has  no  power  to  declare  what,  in  good  conscience,  they  ought  to  be,  and  to  con^ 
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pel  the  parties  to  acknowledge  accordingly,  and  allow  them  to  have  effect    Ba^* 

naard  v,  Eddings, i 374 

Vide  Practice,  9. 

COVENANT. 

A  coTcnant  for  quiet  enjoyment  does  not  stipulate  against  the  imlawful  act  of 
another  in  disturbing  it  The  rule  is,  that  a  breach  ia  bad  if  it  do  not  show  an 
interruption  by  title.    Ranlin  v.  Robertson 366 

DAMAGES. 
On  a  question  of  damages  merely,  the  rerdict  of  a  jury  is,  in  general,  final  and  con- 
clusive.   Davis  V.  Whitridge S32 

Vide  Interest f  1. 

DECEASED  DEBTOB. 

Yidit  Limitation  ofActums,  1. 
DECLARATION. 
Vide  Pleading,  1,  2, 14. 

DEED. 

1.  In  trespass  to  try  title,  where  the  jury,  in  locating  the  land,  under  a  deed,  have 
made  no  use  of  extrinsic  facts,  inconsistent  with  its  terms,  nor  violated  any  of  the 
rules  for  the  construction  of  deeds,  their  verdict  will  not  be  disturbed.  Foy  v, 
Neal 156 

3.  The  rule  of  construction  of  a  deed  is,  that  all  the  parts  of  a  description  contained 
therein  should  be  taken  together,  and  no  part  suffered  to  control  absolutely  the 
others Jb^ 

3.  When  there  is  doubt  in  the  construction  of  a  deed,  the  rule  is,  that  the  words 
should  be  more  strongly  construed  against  the  grantor Jb 

4.  Facts,  outside  of  a  deed,  not  inconsistent  with  its  terms,  may  have  a  powerful 
effect  in  aid  of  its  construction lb, 

5.  Notwithstanding  an  agreement  between  the  purchaser  and  seller,  that  the  deed 
should  take  effect  from  a  date  anterior  to  its  delivery,  with  the  understanding  that 
the  rent  which  accrued  oAer  that  daJte  should  go  to  the  purchaser,  the  title  was  not 
in  the  purchaser  until  the  delivery  of  the  deed ;  and  a  distress  made  by  him  be- 
fore that  time,  would  have  been  a  trespass.  The  seller,  even  if  he  was,  between 
the  date  and  delivery  of  tlie  deed,  the  trustee  of  the  purchaser,  was  nevertheless 
the  legal  owner,  and  had  the  right  of  distress  as  an  incidentof  his  estate.  H/FKenr 

zie  V.  Roper 306 

6.  The  date  is  only  a  formal  part  of  a  deed :  the  deed  is  made  when  it  is  delivered. . .     R, 

7.  It  is  no  contradiction  of  a  deed  to  show  when  it  became  a  deed :  and  it  is  no  vio- 
lation of  any  agreement  attending  the  execution  of  it,  to  show  against  one  who  was 
mno  wise  a  party  to  that  execution,  the  truth  which  prevents  erroneous  inferences 
bemg  drawn  from  the  form  in  which  the  agreement  was  carriedinto  effect....     Jb, 

DELIVERY. 

The  deposite  of  goods,  when  they  have  reached  their  destination,  in  a  ware-house,  sub- 
ject to  the  order  and  control  of  the  buyer,  is  an  executed  delivery,  as  effectual  to  de- 
feat the  right  of  stoppage  in  transitu,  as  if  they  had  been  deposited  in  the  ware- 
house of  the  buyer;  and  a  deposite,  in  like  manner,  in  the  ware-house  of  the  ven* 
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dor,  diTestfl  his  right  to  retain  for  the  price  which  may  be  unpaid.    ^Yazer  ^  0». 

V,  HiiUardei  oL , 309 

Vide  Deedi  6,  6,  7. 

DEMAND. 
Vide  InUresl,2,  3. 

DEMURRER. 

Vide  Principal  and  Agent,  1. 

DEPOSITE. 

Vide  Delivery,  1. 
DEPRECIATION.  * 

Vide  7\tfc,  2. 
DESCRIPTION. 
Although  land  in  diapute  be  described  in  the  deed  of  conveyance  as  containing  a  cer- 
tain number  of  acres,  more  or  less,  if  the  description  is  otherwise  certain,  the  party 
must  recorer  or  fail  accordingly,  and  a  parol  agreement  to  make  up  that  quantity, 
can  haye  no  effect.    Baynard  v,  Eddings, 374 

DEVASTAVIT. 

Yide  Practice,  6. 

DEVISAVIT  VEL  NON. 

1.  On  a  question  of  devisavit  vd  mm,  the  Court  excluded  eridence  of  the  admis- 
sions and  declarations  against  their  interest  of  the  legatees  under  a  will,  who  were 
equal  in  interest  with  the  executor.     DUlard  v.  Dillard, 89 

3.  The  admissions  of  one  who  is  not  the  sole  party  in  interest,  whether  on  the  rec^ 
ord  or  not,  are  not  evidence  on  a  question  ofdevisavU  vd  non lb, 

DISCOUNT. 
Vide  Practice,  4.    Breach  of  Warranty,  I,  2. 

DIVORCE. 

Vide  Presumption,  2. 
DOWER. 

1.  In  an  action  of  assumpsit  to  recover  the  price  of  land,  sold  under  an  agreement 
that  the  defendant  would  pay  $500  for  the  same,  on  the  receipt  df  good  and  suf- 
ficient titles  from  the  plaintiff,  the  Court  held  that  the  tender  of  the  plaintiff's 
deed  to  the  defendant,  without  a  renunciation  of  dower,  was  not  a  perfonnance 
of  the  condition  precedent,  which  was  necessary  to  give  a  right  of  action  for  the 
purchase  money,  and,  therefore,  sustained  the  non-suit  which  had  been  ordered  on 
the  circuit    Polk  v.  Sumpter, 81 

2.  A  claim  for  dower  in  land,  bargained  to  be  sold,  is  such  an  incumbrance  or  inva- 
lidity of  title,  that  the  purchaser,  who  has  stipulated  to  pay  the  purchase  money 
on  the  receipt  of  good  and  sufficient  titles,  cannot  be  compelled  to  take  the  land, 
subject  to  that  claim , Jk, 

Vide  Joint  Tenancy,  1. 
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DRAFT, 

Vide  AccepUaux^  1. 

DRAWER. 
Vide  Endoner^  1. 
EASEMENT. 

To  com  land  with  water  gives  no  pedis  passessio,  showing  advene  right— it  is 
merely  an  easement,  not  inconsistent  with  title  in  another.    Mms  v,  WetOkenbee^  184 

ELECTION. 

1.  Where  the  testator,  after  the  date  of  the  codicil,  and  long  after  the  date  of  the 
will,  conveyed  land  to  one  who  was  also  a  devisee  under  the  will,— the  Court  kdd 
that  the  testator  thereby  gave  him  the  land  in  addition  to  what  was  given  by  the 
will,  and  that  the  doctrine  of  election  did  not  apply  to  the  case.  Thompson  v, 
Thompson, ' 48 

S.  A  case  of  election  arises  ^  when  the  testator  gives  what  does  not  belong  to  him, 
but  does  belong  to  some  other  person,  and  gives  that  person  some  estate  of  his 
own,  by  virme  of  which  gift  a  condition  is  implied,  either  that  he  shall  pan 
with  his  own  estate,  or  shall  not  take  the  ho\xnty."— Broome  v.  Monk,  10  Ves,  609.   Jb. 

EMANCIPATION. 
Vide  Presumption,  4. 
ENDORSER 
A  party  who  end<Mrses  his  name  upon  a  note  after  it  is  due,  cannot  be  held  to  be  the 
maker  or  drawer  of  the  note.    Oarrett  v.  Butler, X93 

ESTOPPEL. 

1.  A  party  whose  father  had  accepted  a  deed,  for  a  part  of  a  tract  of  land,  from  A, 
containing  a  recital  that  B,  the  grantee,  had  conveyed  to  A,  is  not  thereby  estopped 
from  afterwards  denying  that  B  was  the  real  grantee  of  the  whole  tract  Smith  v. 
ASM 141 

3.  There  must  be  mutuality  in  every  good  estoppel.    McKenzie  v.  Roper. 306 

EVIDENCE. 

1.  Although  the  indictment  for  obstructing  a  highway  be  at  common  law,  the  stat- 
ute as  to  roads  may  be  refeired  to,  not  to  give  character  to  the  offence,  or  as  evi- 
dence, but  to  show  what  are  public  ways.  None  save  private  Acts  are  to  be  given 
inemdenee.    State  v.  Sartor 00 

S.  Where  the  evidence  was  sufficient  to  satisfy  the  jury,  the  Court  wiU  not,  unless 
there  was  manifest  error,  interfere  with  the  finding. U, 

3.  Where  a  deed  is  proved  by  evidence  of  the  signature  of  a  aubscribing  witness, 
who  is  beyond  the  State,  it  is  competent  for  the  opposite  party  to  introduce  evi- 
dence of  statements  made  by  the  same  witness,  as  to  circumstances  of  its  ezfr- 
eution,  differing  from  those  which  he  had  made  when  examined  by  commission. 
Smithv.AsbOL 141 

4.  In  trespass  to  try  title,  the  declarations  of  a  deceased  person,  not  a  part  of  the  res 
gesta,  are  not  competent  evidence  that  he  was  the  agent,  in  possession,  of  the 
party  from  whom  plaintiff  derived  title  to  the  land  in  dispute Jb* 

&  The  declarations  of  a  deceased  payee,  that  "he  would  never  claim  anything 
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from  the  maker  of  the  note,"  Ac,  thoug:h  they  could  not  have  any  effect  as  a  re- 
lease, discharge,  or  extinguishment  of  the  debt,  yet  are  not  of  a  rcTocable  char- 
acter, and  are  properly  to  be  submitted  to  the  jury  as  eyidence  of  payment  Brad- 
ley v.  Lang 160 

Vide  Coroner's  Sale,  1.    Agreement,  1.    Agent,  1.    DevisavU  vel  non,  1, 2.    Assent,  8. 
Practice,  8.    Boundary,  1.    Admissions  and  Dedaralwns,  1. 

EXECUTION. 

1.  An  execution  issued  more  than  a  year  and  a  day  after  the  judg;ment  has  been 
rendered,  is  not  void,  but  yoidable  only.    Ingram  v.  Belle 908 

fL  A  purchaser,  under  an  execution  not  Toid,  but  voidable  only,  will  be  protected 
in  his  title ;  and  the  objection  cannot  be  made  by  third  persons A. 

EXECUTOR. 

The  words  of  a  will,  to  wit,  ''  I  want  Ira  H.  Hardin  to  attend  to  my  business  as 
executor,''  make  the  said  Ira  H.  Hardin  the  executor,  and  not  the  trustee  of  the 

property.    Nwnn  v.  Owens, 101 

Vide  Assent,  1,  2,  3. 

EXECUTOR  DE  SON  TORT. 

The  promise  of  an  Executor  de  son  tort^  to  pay  a  debt  of  the  deceased,  will  not  bind 
him,  and  prevent  the  bar  of  the  Statute  of  Limitations  to  a  suit  for  the  debt, 
brought  against  him  afterwards,  as  the  rightftil  administrator.  Haseiden  v.  WkUe- 
sides, 353 

FI.  FA. 

Vice  Praaice,  10, 11. 

FINES. 

The  fine  for  neglect  or  refusal  to  make  a  return  of  the  slaves  liable  to  road  duty,  must, 
in  conformity  to  the  Act  of  1795,  be  assessed  at  the  rate  of  four  dollars  for  each 
slave  neglected  or  refVised  to  be  returned.     CommissUmers  of  New  T\nen  Cut  v,  Sea^ 

brooky 5eO 

Vide  Commissioners  of  Cuts,  1. 

FIRE. 

Vide  Practice,  8. 

FIXTURE. 

1.  A  cotton-gin  in  its  place,  t.  e,  connected  with  the  running  woiks  in  the  gin-house, 
is  a  fixture  that  passes  to  the  purchaser  of  the  house.    Bratton  v,  Gawson, 47B 

3.  Where  an  action  of  trespass,  for  carrying  off  a  gin,  was  brought  by  a  plaintiff 
who  had  purchased,  at  Sheriff's  sale,  the  land  upon  which  stood  the  gb-house, 
with  the  gin  attached  in  the  usual  way,  by  a  band,  without  proof  of  notice  that  the 
gin  was  excepted  or  severed  from  the  house,  and  where  Uie  defendant  had  pur- 
chased the  gin  as  a  moveable,  the  former  owner  (defendant  in  execution,)  having 
directed  the  Sheriff  to  levy  on  the  gin  separately,  and  given  bond  for  its  ddivery — 
the  Court  hdd,  that  such  direction  and  conduct,  on  the  part  of  the  said  defendant 
in  execution,  was  merely  inchoate,  and  did  not  amount  to  a  practical  severance  of 
the  gin  from  the  rest  of  the  machinery,  so  as  to  make  it  personal  property,  and 
no  longer  a  fixture  passing  with  the  house ....* ..«.    Jft. 
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FOREIGN  ATTACHMENT. 

Vid«  Pradice,  7. 

FOREIGN  JUDGMENT. 

Vide  PraduXf  7. 

FRAUDULENT  REPRESENTATION. 

Vide  Shenff's  Sale,  1. 

FRAUDULENT  SALE. 

Vide'  Undue  I^eference,  I. 

GARNISHEE. 

Vide  AUachmetUfar  CarUempi^  1. 

GIN. 

Vide  Fixture,  1,  2. 

GRIEVOUSLY  WOUNDING  A  WHITE  PERSON. 

Vide  Slaves,  3. 

GUARDIAN  AND  WARD. 

1.  An  ezecotion  iaeoed  by  a  Magistrate,  under  a  judgment  against  the  Guardian, 
against  the  property  of  his  ward,  is  void.     7*obi%  v.  Addison  et  al. 3 

3.  A  judgment  against  a  party,  as  Guardian,  is  no  more  Chan  a  judgment  against 
him,  without  the  addition,  that  being  only  a  descripUo  persona i5. 

3.  No  judgment  against  a  party,  as  Guardian,  can  have  the  effect  to  charge  either 
the  person  or  estate  of  his  ward.  The  ward  could  be  made  amenable  to  a 
Magistrate's  power  and  judgment,  only  by  summons ;  and  then  could  only  be 
charged  after  appearance  and  defence  by  Guardian Jb, 

4.  The  Guardian  is  responsible  to  every  one  contracting  with  him,  and  not  the  es- 
tate of  his  ward ;  against  and  with  it  he  is  to  account,  and  debts  paid  for  its 
benefit  he  is  entitled  to  submit^  as  charges  against  the  ward J(. 

Vide  Adiminutralors,  1. 

HIGHWAY. 

A  rood  which  has  been  in  general  use  by  all  persons,  for  public  purposes,  for  an 
uninterrupted  period  of  twenty  years  or  more,  is  a  higkway,  for  obstructing  which, 
an  indictment  will  lie.    State  v.  Sartor 61 

HUSBAND  AND  WIFE. 

Vide  Abatement,  1. 

IGNORANCE  OF  LAW. 
ViAt  Magistrates  Cowrti,  3. 

INCUMBRANCE. 

Vid6i>0iMr,  1,3, 

INDEMNITY. 

,  Vide  Acceptance,  1. 

73 
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INDENTURR 

Vide  Prtndpal  and  Agsni,  1, 

INDICTMENT. 

1.  Where  the  Statute  contains  a  general  prohibitory  claase,  even  if  a  specific  reme- 
dy had  been  given  by  a  subsequent  clause,  and  no  mention  had  been  made  of 
indictment,  it  may  well  be  maintained  that  an  indictment  would  lie  for  the  mis- 
demeanor contained  in  a  violation  of  the  prohibition. — Bex  v.  Haines^  4  TWm 
i?«p.  40&    SUiUv.  Thampson 12 

2.  Where  the  criminal  act  of  the  defendant  was,  at  common  law,  a  misdemeaaor 
punishable  by  £ne  and  impn'sonment,  at  the  discretion  of  the  Coiuty  but,  by 
Statute,  it  had  been  subjected  to  a  fine  of  five  hundred  dollars,  and  there  was^  in 
the  indictment,  both  a  count  at  common  law  and  one  under  the  Statute,  the 
Court  hdd^  that  the  Statute  had  enacted  a  mitigation  of  the  common  law  punish- 
ment— and  even  if  the  indictment  had  been  at  common  larw  only,  that  the  provi- 
sions of  the  Statute  could  not  be  exceeded  by  their  discretion  \  therefore,  after  s 
general  verdict  of  guilty,  they  adjudged  according  to  the  Statute J5- 

3.  Necessary  articles  furnished  by  a  parent  to  a  minor  child,  for  use,  may  well  be 
described  in  an  indictment,  a&  belonging  to  either  the  pavent  or  child.  State  v. 
WiUiams 229 

4.  A  saddle,  furnished  by  a  father  to  his  infant  son,  is  such  an  articreas^  isan  in^ 
dictment,  may  be  laid  in  eilher  the  father  or  sen i&. 

5.  It  is  not  necessary  that  the  name  of  the  defendant,  or  any  other  penon  meatioDed 
in  an  indictment,  should  be  constantly  repeated;  when  once  mentioned  in  full,  it 
may  be  abbreviated  wh«n  it  occurs  again  in  the  same  eouai  or  sentence,  with  a  re- 
ference to  the  first  statement  o£  it,  by  the  words  "said"  or  "aforesaid."  State  v, 
CoppetUmrg STS' 

6.  In  an  indictmeni  for  receiving  stolen  goods>  it  is  not  necessary  to  state  the  name 

of  the  principal  felony  and,  if  stated,  ik  is  not  necessary  that  it  should  be  proved J^. 

7.  Where  an  indictment  contains  matter  unnecessary  to  the  desciiptlon  of  the  oi- 
fence,  it  may  be  rejected Jb^ 

8.  Where  the  indictment,  under  the  Act  of  18*26,  charged  the  defendant  with  taking 
grain  from  a  field,  and  the  proof  was  that  he  had  taken  a  half  bushel  of  peas ;  on 
appeal  the  Conxi  hdd,  that  peas  were  included  in- the  general  expression,  "other 
grain,"  which  is  used  in  the  Act     Stale  v,  WiUiams 474 

Vide  NavigabU  Rivers,  1.    Pleading,  1,  3, 4, 10,  16.  Highway,  1.   Witness,  1.    KtB^ 
ir^  a  Slave,  1,,  4. 

INSOLVENT  DEBTORS'  ACT. 

VideCfl.  5te.,l. 

INSTALMENT. 

In  an  action  of  assumpsit  to  recover  damages  for  the  breach  of  an  agreement  te  pa^ 
money  by  annual  instalments,  tlie  Court  held  tlial  the  verdict  could  be  enfy  for 
the  instalments  due  at  the  commencement  of  the  action.  CoggeshaU  v.  CeggahaU.    51 

INTEREST. 

I.  The  interest  which,  after  judgment,  accrues  on  a  cause  of  action  bearing  inter- 
est, is  no  part  of  the  recovery  or  damages  assessed;  and  where  the  damages  haver 
been  assessed  to  the  whole  amount  of  the  penalty  of  a  bond,  the  subsequently 
accruing  interest  is  additional  thereto,  and  giren^  by  the  Statute,  ia  the  natuie: 
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t>f  damages  for  the  de&ult  of  the  4cfeiidaat  in  not  paying,  at  the  time  of  the  xeeov- 
ciy,  the  sum  recoTered.    State  v  WylU 113 

^  In  an  action  of  debt  on  the  offlcial  bond  of  the  Cashier  of  a  Bonk,  for  overdrafts, 
made  by  him  as  a  private  depositor,  the  Court  kdd  that  the  Bank  was  entitled 
to  interest  only  from  the  time  he  went  out  of  office,  or  from  a  demand,  if  one  had 
been  made  earlier,  and  not  from  the  date  of  each  oveidraft.     Umon  Bank  v.  SoUee.  390 

3.  Where  plaintiff  deposited,  with  defendant,  certain  sums  of  money  for  an  indefi- 
nite quantity  of  brick  and  gravel  to  be  delivered  by  him,  and  after  he  ceased  to 
deliver  these  materials  without  accounting  for  the  whole  sum,  in  the  quantity  fur- 
nished, brought  against  him  an  action  for  money  had  and  received,  for  the  recove- 
ry of  the  balance,  the  Cuurt  held  that  no  balaDcc  could  be  struck  until  the  date 
of  the  final  delivery,  and  that  from  that  time,  only,  defendant  was  liable  for  the 
balance,  with  interest  thereon,  without  demand  by  the  plaintiff.    Scofidd  v. 

Kinder 1 481 

Vide  Sheriff  4md  ^  Sureties,  L 

IRREGULARITY. 

Vide  Ctnmer's  SaU,  3.     TiOe,  3. 

INVOLUNTARY  PAYMENT. 

1.  The  payment  of  money  other  than  his  lawful  fees,  exacted  by  the  Sheriff,  cohre 
oJScU,  as  a  condition  of  the  delivery  of  plaintiff's  runaway  slave — hdd  not  to  be  a 
voluntary  payment,  precluding  the  plaintiff  from  contesting  it  afterwards.    Alston 

V.  DuranL 257 

2.  Where  a  man,  in  anjf  capacity,  avails  himself  of  the  possession  of  another's 
^oods,  to  wring  from  that  other  an  unlawful  payment  of  money,  as  the  condition^ 
and  the  only  one,  upon  which  the  goods  will  l)e  restored,  such  payment  is  not 
voluntary  in  the  eye  of  the  law,  and  the  money  may  be  recovered  back Mb^ 

JOINT  CONTRACT. 

Where  an  action  is  founded  on  the  joint  contract  of  sale,  laid  in  the  dectaratioB,  &e 
joint  contract  is  essential  to  the  joint  warranty  of  the  sale,  and  requires  strict 
proof,  in  whatever  form  of  action  the  plaintiff  may  sue.    Stockfieet  v.  F\yer 301 

JOINT  TENANCY. 

The  widow  of  a  deceased  joint  tenant  is  entitled  to  dower  in  his  portion  of  any  land 
iidd  by  him  in  joint  tenancy,  during  their  coverture.    Reed  v.  KenTnedy. 67 

JOINT  WARRANTY. 

Vide  Joint  Contract^  1. 

JUDGE. 

1.  The  fact  of  the  presiding  Judge  having  answered  an  inquiry  of  the  foreman, 
(which  he  came  in  to  make,  after  the  jury  had  retired  for  consultation,)  without 
communicating  its  purport  to  the  parties,  or  their  counsel,  affords  no  ground  fix*  a 
new  trial.     Goldsmith  v.  Solomons 996 

2.  All  matters  necessary  to  the  proper  administration  of  justice  in  a  Court,  which 

are  unregulated  by  precise  rules,  are  within  the  discretion  of  the  Judge lb. 

3.  If  harmless  as  to  the  questions  presented,  the  fact  that  the  instructions  of  the  pre- 
siding Judge  to  the  jury  may  have  been  in  some  particular  objectionable,  affords 
no  sufficient  ground  for  disturbing  a  verdict  based  upon  facts.  McCready  v.  Rail 
Road  Cofnpawy 356 

Yv^e  Mistake  of  Fad,  h 
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JUDGEMENT. 

A  judgment,  by  agreement  of  the  parties,  may  be  entered  up  as  a  security  for  a  dd)t 
then  due,  and  also  for  future  advances  to  the  defendant;  and  the  plaintiff  may  col> 
lect  by  execution  not  only  the  sum  due  at  the  time  the  judgment  was  rendered, 
but  the  amount  subsequently  adranced.    Gadsden  v.  Oasque 334 

JUBOR. 

1.  Any  improper  interference  with  the  jurors,  will  afford  sufficient  ground  for  a  new 
trial  of  the  case.     CoAen  v.  RoberL 410 

S.  It  is  not  necessary  that  the  attempt  to  influence  the  jurors  should  be  made  by  one 
of  the  parties  to  the  suit,  nor  by  his  agent ;  it  is  sufficient  if  it  be  done  in  his  behalf; 
nor  is  it  necessary  that  the  jurors  should,  in  fact,  have  been  controlled  or  deter- 
mined in  the  yerdict  rendered,  by  any  thing  said  or  done  to  influence  them.. ...     B. 

JURY. 

1.  Where  the  jury,  after  they  retired,  had,  without  the  knowledge  of  the  Court  or 
of  defendant's  counsel,  sent  for  certain  books  and  papers  which  had  been  referred 
to  by  a  witness  in  the  cause,  although  nothing  appeared  in  the  transaction  indica- 
ting any  design  of  unfairness,  or  which  the  Court  thought  ought  to  aflfect  their 
yerdict  in  that  particular  case,  yet  they  hdd  that  in  no  instance  should  the  Sheriff 
or  other  person  have  any  such  intercourse  with  the  jury,  without  the  consent  of 
the  presiding  Judge.    LoU  v.  Maam , , ITS 

3.  Although  the  report  of  the  evidence  be  calculated  to  raise  doubts  of  a  fiict  upon 
which  the  jury  have  passed,  their  yerdict  will  be  permitted  to  stand  if  no  other  ob- 
jection exists.     Yongue  v.  Cathcart 221 

Vide  Pleading,  7.    PracHee,  8.    Purchase,  1, 

KILLING  A  SLAVE. 

1.  Where  the  indictment  was,  under  the  Act  of  1821,  for  the  murder  of  a  slaye, 
and  the  jury  found  a  yerdict  of  man>slaughter,  on  motion,  in  anest  of  judg^ 
ment,  the  Court  hdd  that  punishment  could  be  awarded  under  the  Act^— over- 
ruling  the  decision  on  the  same  point,  in  Rained  Case,  3  McC.  533.  Slate  v, 
Fleming 464 

2.  Any  kilhng-of  a  slave,  by  undue  or  excessive  correction,  is  that  kind  of  man- 
slaughter described  in  the  Act  of  1821,  by  the  words  "  sudden  heat  and  passion."    Jb. 

3.  Man-slaughter,  when  applied  to  the  killing  of  a  slave,  must  have  a  more  re- 
'      stricted  sense,  than  when  applied  to  the  killing  of  a  freeman ;  in  the  former  case 

it  can  only  mean  a  killing  in  "  sudden  heat  and  passion." A. 

4.  An  indictment  does  not  lie  at  common  law,  for  the  homicide  of  a  slave )  it  is,  in 
this  State,  purely  a  statutory  offence 46. 

LANDLORD  AND  TENANT. 

Vide  Trespass  U  Try  TiSk,  1,  2. 

LAPSE  OF  TIME. 

After  the  lapse  of  forty  years,  a  motion  to  set  aside  a  judicial  proceediiig,  for  irregu- 
larity, will  not  be  entertained  by  the  Court.    Ingram  v,  Belk 208 

LEGACY, 

Vide  Assent^  1. 
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LEGAL  RIGHTS. 

1.  If  one  anlawftiUy  attempt  to  dispossess  another  of  his  property,  he  may  be  le- 
pelled  with  such  force  as  is  necessary  to  maintain  possession.  Davis  v.  WkUridgt,  233 

9l  If  the  possession  of  one's  property  be  in  another,  the  owner  may  take  possession, 
if  he  can  do  so  without  tumult  or  riot,  or  breach  of  the  peace lb. 

3,  The  owner  of  slaves  may  lawfuUy  employ  them  to  assist  him  in  m<Mnfjiining 
his  legalrights Jj. 

4  A  planter  is  entitled  to  have  the  possession  of  his  property  whenever  he  chooses 
to  demand  it  of  his  overseer,  and  the  overseer  is  bound  in  law  to  surrender  it 
when  demanded,  and  if  he  refuse,  ^ter  reasonaUe  notice,  to  quit,  he  may  be  put 
out  with  such  force  as  is  necessary,  and  the  planter's  slaves  may  be  called  to  as- 
sist in  doing  so U. 

5.  Even  where  thers  was  a  rig^t  to  use  force  to  retain  or  regain  one's  legal  rights, 
the  plea  of  meUUer  manus  vrnpasuU  cannot  be  sustained,  if  more  foice  was  em- 
ployed than  the  exigency  of  the  case  required. jjS^, 

LESSON. 

Vide  Trespass,  1,  3. 

LEVY. 

A  levy  IS  not  excessive,  the  sale  of  which  is  insufficient  to  satisfy  the  execution. 
Ingram  v.  BeUc 307 

LIABILITY. 
Vide  Agreement,  3. 

LIMITATION  OF  ACTIONS. 

The  nine  months  after  the  decease  of  the  debtor,  during  which,  by  the  Act  of  1789, 
the  creditor  is  prohibited  from  suing,  must  be  computed  as  additional  to  the 
four  years  within  which,  by  the  Act  of  1713,  the  creditor  is  required  to  sue. 
jMwUmv.  Bowman , 190 

LIMITS. 

Vide  Purchase,  1. 
LOST  NOTE. 

1  The  fact  that  a  note  has  been  destroyed,  will  dispense  with  strict  proof  of  the 
hand- writing,  &c.  Whatever  will  satisfy  the  jury  that  it  once  existed,  will  be 
sufficient.    Bradley  v.  Long 1$0 

3.  The  description  of  a  lost  note  in  the  declaration  containing  blanks  as  to  the  time 
after  the  date  when  it  was  due  and  payable,  and  also  as  to  the  date  of  the  note,  is 
technically  insufficient,  and  would  have  been  ground  for  special  demurrer;  but 
where  the  count  contains  an  averment  that  "  the  sum  of  money  in  the  said  promis. 
sory  note  hath  been  long  due  and  payable,"  &c.  this  will,  after  verdict,  sustain 
the  recovery , , K, 

MAGISTRATE. 

A  Magistrate  has  no  jurisdiction  over  the  person  of  any  one  who  has  not  been 
summoned  before  him— cm  execution  issued  by  him  against  a  person  not  sum- 
moned, is  void,  and  the  constable  who  levies  such  execution  is  a  trespasser.    7}h- 

Hn  V,  AddisonHak 3 

Vide  Chiardian  and  Ward,  \,  3. 
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MAGISTRATE'S  COURTS. 

1.  The  peculiar  organization  of  Magistrates'  Courts,  established  by  tbiIoub  Acts, 
for  the  Parishes  of  St  Philip  and  St.  Michael,  prior  to  the  Magistrate's  Act  of 
1839,  remain  unchanged  by  that  Act,  according  to  the  exception  contained  there- 
in: It  is  therefore  requisite  that  two  Magistrates  shall  preside  on  the  trial  of  a 
slaye,  within  those  Parishes,  for  a  capital  offence.    State  v.  Nidkaias. S18 

9.  The  4th  section  of  the  Act  of  1830,  "for  the  further  regulation  of  Magistrates, 
dtc.  of  the  Parishes  of  St  Philip  and  St.  Michael,"  is,  by  necessary  implication, 
repealed  by  the  Act  of  1832,  relating  to  the  same  subject — so  that  the  Magis- 
trate or  Magistrates,  who  form  part  of  the  Court  for  the  trial  of  a  person  of  color, 
may  and  should  consult  freely  with  the  other  members  of  the  Court,  an  fixm- 
ing  their  judgment B. 

3.  Being  clearly  of  opinion  that  the  18th  section  of  the  Act  of  1751,  ''for  the  better 
ordering,  dec.  of  negroes  and  other  slayes,"  dtc.,  is  still  of  force,  the  Court  Add  the 
ignorance  of  that  fact,  on  the  part  of  the  freeholders  of  a  Magistrate's  Court,  to  be 

sufficient  ground  for  a  new  trial A. 

Vide  Appeal^  4. 

MAGISTRATES  AND  FREEHOLDERS. 

Vide  MagUlrale^  Qmrts,  1, 2,  3. 
MALICE. 

Vide  Murder,  2. 

MANDAMUS. 

Vide  Appeal,  3. 

MANSLAUGHTER. 

Vide  Jftfiiw^  a  5tetv,  1,  2, 3,  4. 
MARRIAGE. 
Vide  Presningiion. 

MARRIED  WOMEN. 

1.  It  is  no  defence  to  an  action  on  a  bond  or  note,  that  it  is  made  payable  to  a  mar- 
ried woman ;  nor  can  that  objection  prevail  against  a  covenant  made  with  a 
married  woman  by  indenture,  although  it  contain  covenants  on  her  part  T\JJtk 
and  Wift  v.  Rembert STTO 

2.  A  bond  or  covenant  to  a  married  woman  will  survive  to  her,  if  it  be  not  assigned 

or  reduced  into  possession  by  the  husband,  during  his  life A. 

MASTER  AND  SLAVE. 

Vide  Presumption,  4. 

MERGER. 

The  misdemeanor  of  receiving  stolen  goods  is  not  merged  in  the  oflfence  of  being 
accessory  before  the  fact  of  the  larceny.  The  less  is  merged  in  the  greater  offence 
only  when  they  result  from  the  same  act,  or  continuing  transaction.  Stale  v.  Cop- 
pen^g, 273 

MISDEMEANOR. 

Vide  Merger,  I. 
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MISTAKE  OE  FACT. 

Mistake  of  a  &ct  of  the  case,  by  the  Circuit  Judge,  in  his  charge  to  the  jury,  is  not 
a  sufficient  ground  for  a  new  trial.     Union  Bank  v.  SoUee. 390 

MOLLITER  MANUS  IMPOSUIT. 

Vide  Legal  Bights,  5. 

MURDER 

1.  Where  the  prisoner  shot  at  a  person  on  horseback,  and  declared  that  he  did  99 
only  with  the  intention  to  cause  the  horse  to  throw  him,  and  the  ball  took  effect 
on  another  person  and  produced  his  death,  the  Court  held  the  crime  to  be  murder. 
State  V.Smith 77 

9.  If  the  act  of  a  person  which  produces  the  death  of  another,  be  attended  with  such 
circumstances  as  are  ihe  ordinary  symptoms  of  a  wicked,  depraved  and  malig- 
nant spirit,  the  law,  from  these  circumstances,  will  imply  malice,  without  refer- 
ence to  what  was  passing  in  the  person's  mind  at  the  time  he  committed  the  act ...    i&« 

NAVIGABLE  RIVERS. 

Where  a  river,  up  to  a  certain  point,  had  been  actually  and  frequently  used  by  the 
public  as  a  navigable  river,  and  was,  by  virtue  of  an  Act  of  the  Legislature, 
under  the  charge  of  public  functionaries,  and  worked  upon  by  the  labor  of  the 
public,  these  circumstances  rendered  the  river,  as  like  circumstances  would 
have  rendered  a  road — a  public  highway,  for  the  obstruction  of  which,  an  indict- 
ment lies  at  common  law.    State  v.  Thompson 12 

NECESSARIES. 
Vide  Indictment,  3,  4. 

NEGLIGENCE. 

When  an  agent  is  sued  for  negligence,  whether  in  assumpsit  ibr  breach  of  coxP 
tract,  or  in  case  for  violation  of  duty,  the  gist  of  the  action  is  the  negUgenee,  and 
the  Statute  of  Limitations  begins  to  run  from  the  time  of  the  negligence,  and  not 
from  the  time  of  the  loss  thereby  occasioned.    Execidors  of  Sinclair  v.  Bank, , . . .  244 

Vide  Practice,  8. 

NEW  TRIAL. 

t.  Where  it  was  manifest  that  a  pa3rment,  beyond  what  the  jury  allowed,  had  been 
made  on  the  note,  and  ii>ore  than  eleven  years  had  elapsed  after  tlie  death  ofche 
payee  before  the  suit  was  brought,  the  Court  granted  a  new  trial,  subject  to  the 
restriction  that  the  pleadings  should  not  be  varied.    Bradley  v.  Long 169 

3.  Leave  to  plead  the  Statute  of  Limitations,  or  any  other  plea,  on  granting  a  new 
trial,  is  altogether  a  matter  of  discretion  with  the  Court— *Fiu2e  Lamar  v.  Round- 
tree^  Glover,  iBiev.  164 Jft- 

Z.  Where  the  charges,  in  a  suggestion  of  fraud  against  an  applicant  for  the  benefit 
of  the  Prison  Bounds  Act,  were  not  sufficiently  specific,  and  the  evidence  ad- 
duced in  support  of  them  was  not  sufficient  to  sustain  the  verdict  of  the  jury;  the 
Court  ordered  a  new  trial,  without  prejudice,  with  leave  to  the  plaintiff  to  move 

to  amend  before  the  Commissioner  of  special  bail.     Wallace  v.  Craps 452 

Vide  Magistrate^  Courts,  3.    Judge,  1,  3.    Mistake  of  Fajd,  1.    Juror,  1, ». 

NONSUIT. 
Vide  SZafu^,  1,3. 
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NOTE. 

When  the  note  sued  upon  was  in  perfect  legal  form,  whereby  the  maker  promised 
to  pay,  by  a  time  specified,  a  sum  certain,  for  yalue  received,  with  interest  fiom  date, 
oral  testimony  was  not  allowed  to  show  that  it  was  only  a  memorandum  that  the 
maker  was  not  to  pay  at  all,  except  in  the  character  of  collecting  agent    Mc€3a%- 

agkan  v.  BvneSj V32 

Vide  Endorser,  1.    Aaigneej  1. 

NOTICE. 

Vide  ^trijfs  Sale,  2.    Ltgal  Rights,  4. 

NULLITY. 
A  bond,  giTsn  to  secure  the  payment  of  a  sum  of  money  for  the  compoonding  of  a 

public  prosecution  for  a  misdemeanor,  is  a  nullity.     Cfray  v.  Seigkr, 117 

Vide  Trespass  to  try  THOe,  3. 

OFFICERS  AND  AGENTS  OF  THE  STATE. 

Vide  Reports  and  Resolutions  of  the  Legtdature,  1. 

OFFICERS  OF  THE  COURT. 

Vide  Costs,  2, 

ORAL  TESTIMONY. 

Vide  NoU,  1. 

ORDER  OF  COURT. 

Vide  Ailackment  for  Omtempt,  1. 

ORDINARY. 

Vide' Administraiion,  I,  3,  3. 

ORE  TENUS. 

Vide  Practice,  4. 
OVERDRAFT. 

Vide  Interest,  2. 

OVERSEER. 

Vide  Planter  and  Overseer.    Legal  Rights,  4.     IVading  with  Slaves,  1. 

PARENT  AND  CHILD. 

Vide  Indictment,  3,  4. 

PAROL  AGREEMENT. 

Vide  Description,  1. 
PARTIAL  PAYMENT, 

1.  Where  admissions  supplied  every  iact  material  to  determine  the  legal  effect  of  tt 
partial  payment,  alleged  to  have  been  received  in  full,  the  Court  refused  to  order 
an  issue  to  determine  the  intention  of  the  party  who  gave  the  receipt  Eve  v, 
Mosety 903 

3.  A  partial  payment  of  a  debt,  liquidated  and  payable,  which  is  acknowledged  to 
be  itBceived  as  payment  in  full,  is  not  a  legal  satisfiietion  of  the  whole  debt B* 
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PARTNERS. 

1.  Participation  in  profits  ia  enough,  in  most  caaea,  to  make  a  man  a  partner:  but 
although  it  makes  him  a  ^taitner  in  the  concern,  yet  it  gives  him  no  title  to  the 
capital  stock,  if  his  interest  be  merely  in  the  profits.    Bartlet  v.  Jones  etoL 471 

SL  Where  one  does  not  become  a  member  of  a  concern,  but  ia  to  act  as  an  agent 
or  clerk  in  effecting  sales,  and  his  compensation,  for  his  services,  is  to  be 
measured  by  the  profits,  there  is  no  doubt  that  in  such  cases  he  wauid  noihe  e^, 
partner. B. 

PAYMENT. 

Vide  InvUiaUaiy  Payment,  1,  2l 

PENAL  BOND. 

Vide  Costs,  1. 

PLANTER  AND  OVERSEER 
Vide  Legal  Rights,  4. 

PLEADING. 

1.  In  tm  action  of  slander  for  charging  the  plaintiff  with  having  sworn  falsely  to 
his  schedule,  it  is  not  necessary  to  so  charge  and  state  the  fidse  swearing  in  the 
preliminary  part  of  the  declaration,  as  would  be  necessary  in  an  indictment  for 
peijury ;  still,  enough  ought  to  appear  in  words,  or  by  legal  intendment,  to  show 
"  an  oath  in  a  court  of  justice."    Simpson  v.  Vaugkan 39 

9.  AAer  Terdict,  it  is  only  necessary  to  read  the  declaration,  with  every  implication 
and  inference  which  can  arise  by  or  from  the  words  used,  and  ii^  on  so  reading 
it,  the  plaintiff's  case  b  sufficiently  stated,  it  will  be  sufficient Jb. 

3.  Any  obstruction  of  lawful  process,  whether  it  be  by  active  means,  or  the  omis- 
sion of  a  legal  duty,  is  an  indictable  offence,  (4  Bia.  Com.  129.)  But  the  indict- 
ment must  show  what  the  process  was ;  that  it  was  legal,  and  in  the  hands  of  a 
proper  officer,  and  the  mode  of  obstruction.— (2  Chit.  C.  L.  134.)  State  v,  HaiHey,    *73 

4.  Where,  in  on  indictment  for  assaulting  and  resisting  a  deputy  sheriff  in  the  exe- 
cution of  his  duty,  the  obstruction  was  alleged  indefinitely  and  insufficiently,  but 
there  was  nothing  in  the  allegation  concerning  it,  from  which,  in  anyway,  a  justi- 
fication of  the  assault  could  be  inferred,  the  Court  hdd  that  the  allegation  of  the 
obstruction  might  be  regarded  as  mere  surplusage,  and  suffered  the  indictment  to 
■stand,  as  an  ordinary  indictment  for  an  assault,  without  a  battery,  upon  an  officer, 

in  the  execution  of  his  duty Jb, 

5.  Where,  in  an  action  of  debt,  brought  by  the  assignee,  on  a  money  bond,  the 
only  allegation  of  the  assignment  contained  in  the  declcuration  was,  "and  which 
bond  Benjamin  Haile  received  by  assignment  firom  John  KiikpatrickA.  Compa- 
ny, for  value  received,"  the  Court  (without  approving  of  the  mode  of  stating 
the  assignment,)  refused  to  grant  a  motion  for  a  nonsuit,  "  because  of  its  insnfil- 
ciency,"— Atf^'n^,  that  the  allegation  of  the  assignment  was  no  part  of  the  de- 
acnption  of  the  instrument  sued  upon,  nor  the  date  of  its  transfer  any  part  of  the 
substance  of  the  isssie  to  be  proved,' as  ita|^)eared  to  have  been  before  action 
brought    Hmk  ^.  Richardson 114 

6.  In  general,  the  allegations  of  time,  place,  &c.  when  not  descriptive  of  the  identity 
of  the  subject  of  the  action,  are  considered  immaterial,  and  therefore  need  not  be 
proved  aslaid ^ Jb, 

74 
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7.  Where  two  snggestions,  inTolyiiig  the  same,  or  umilar  &et8,  are  filed  by  differ- 
ent ciediton  against  the  same  debtor,  applying  for  the  benefit  of  the  Prison  Bounds 
Act,  and  they  are  met  by  him  with  pleaa  of  the  general  issae,  and  are  tried  by  the 
same  jury,  the  jury  cannot  do  otherwise  than  render  two  verdicts  in  the  same 
matter  or  trial.     Qra/y  v.  Schroder 19S 

8.  The  proceeding  by  suggestion  against  an  applicant  for  his  dischaige  under  the 
Prison  Bounds  Act,  should  be  brought  within  the  main  scope  of  the  leading  pur- 
poses of  all  pleading,  though  all  the  strict  and  precise  rules  of  the  science  may 
not  be  properiy  applicable.  If  form  or  substance  be  wanting,  the  means  exist, 
common  to  all  forms  of  practice,  of  Attacking  such  defects Sb. 

9.  In  a  suggestion  against  an  applicant  for  his  discharge  under  the  Prison  Bounds 
Act,  it  is  not  necessary  to  specify  time,  place,  sum,  person,  item,  and  other fiicts, 
with  the  same  precision  which  is  required  in  setting  forth  a  cause  of  action  in  an 
ordinary  case *. R. 

10.  A  count  for  a  misdemeanor  at  common  law,  and  one  for  a  misdemeanor  anUra 
formam  sUU/uH,  may  be  joined  in  the  same  indictment — 1  CkU.  C.  Law,  251.  State 

V.  T%tmpson 12 

11.  In  Trespass  guare  dausum  fregU,  the  pleas  of  Vie  general  issue,  and  of  liieniM 
tenementum,  may  be  pleaded  together,    flferf  v.  JarrdL 1*32 

13.  Where  the  general  issue  and  Uberum  tenemenium  are  both  pleaded,  the  trespass, 
which  Uberum  tenemenium^  if  pleaded  alone,  would  have  admitted,  is  denied  by 
the  general  issue,  and  must  be  proved  by  the  party  who  affirms  it. ^, 

13.  Less  certainty  is  required  in  stating  the  subject  matter  of  an  executed  consider- 
ation, than  one  that  is  executory;  but  the  whole  consideration  of  the  defendant's 
contract  must  in  either  case  be  stated,  and  if  this  consist  of  several  things,and  espe- 
cially of  something  to  be  done  by  the  plaintiff,  none  can  be  omitted,  unless  frivol- 
ous or  void.     CfarreU  v.  Butler 193 

14.  Whenever  it  appears  from  the  declaration,  that  the  wrong  parties  have  sued,  or 
that  the  party  suing  has  no  right  in  law  to  sue,  the  defendant  may  demur;  the  de- 
fisndant  may  also  demur,  if  an  objection  appear  on  the  pleadings,  as  to  his  own 
UabOity.    Raniin  v.  Robertson 366  • 

15.  Whtnfrofert  of  a  deed  is  made,  and  required  to  be  made,  oyer  of  it  makes  the 
same  part  of  the  plaintiff's  count,  and  for  the  purposes  of  pleading,  it  becomes  the 
same  thing  as  if  set  out  in  the  declaration  in  hoc  verba 3. 

16.  Where,  in  an  indictment,  a  statutory  offence  is  charged  in  the  words  of  the  en- 
acting clause,  it  is  all  that  the  strictest  rules  of  criminal  pleading  require.    State 

V.  WaUams 475 

YkieQmtraa,!.    Lost  Nate,%    New  Trial,  I,  2.    Pradice,S,    Administrators,  I. 
Indictment,  3,  4,  5,  6.    Covenant,  1.    Prindpaland  Agent,  1.    Legal  Sights,  5. 

PLENE  ADMINISTRAVIT. 
Vide  Practice,  6.    Administrators,  1. 

POSSESSION. 

1.  He  who  goes  into  possession  of  land  under  a  contract  to  purchase,  holds  the 
land  adversely  to  the  claims  of  all  other  persons,  except  him  from  wham  he 
bought ;  and  his  possessions,  both  before  and  after  he  receives  tides,  may  be 
coupled  together,  to  make  up  a  statutory  title.    Bank  v,  Smyers 24 

2.  The  possession  of  a  part  of  a  tract  of  land,  with  color  of  title  to  the  vhok,  will 
give  title  to  the  whole,  if  the  possession  be  continued  for  ten  years. Jb. 
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S.Pkintiff'tpoMeMioDonatnctoflAiidfpartofwhichddbiid^  Atywed  with 
water  from  his  mill-pond,  is,  by  eouBtruetion,  regarded  as  possession  of  the  whole, 
and  saeh  possession  is  sufficient  to  put  the  defendant  to  proof  to  Justify  his  aet 

Mkrnv.  WeMertbee i 184 

Vide  Premmptionf  3. 

PRACTICE. 

1.  The  plaintiff  is  in  Conrt  for  a  year  and  a  day  after  the  serrice  of  his  process, 
and  that  period  should  be  considered  as  beginning  from  the  return  day  of  the 
process.    BuUer  v,  CorbiU 1 

51.  Though  the  Conrt  will  not  interpolate  a  new  motion  for  a  party,  so.  as  to  enable 
him  to  attain  an  ulterior  end,  it  is  not  inclined  to  refuse  a  motion  actually  made 
by  him,  because  the  particular  reason  assigned,  in  the  way  of  argument,  is  insuf- 
ficient, while  a  good  one  is  apparent Jb, 

3.  Where  a  bail  process  was  served  at  a  time  which,  though  within  a  year  and  a 
day,  was  long  after  the  term  to  which,  on  its  face,  it  was  returnable,  and  no 
aUas  had  been  issued — ^the  Court  hdd  that  though  the  plaintiff's  case  was  con- 
nected with  the  jurisdiction,  his  process  was  functus  officio  for  the  purpose  of 
waiianting  the  capture  of  the  defendant — ^nor  was  he  under  the  protection  of 
the  Act  of  1793,  which  enacts  that  "all  iproetBs  lodged  for  service,  and  actually 
served  for  the  Circuit  Courts,  after  the  time  prescribed  for  the  return  of  process," 
shall  be  a  good  service  for  the  next  succeeding  term B, 

4.  The  Statute  of  Limitations  may  be  objected  to  the  defendant's  discoimt,  ore  ie- 
nm,  at  the  tiitil-^Vide  TumbvU  v.  Strokecker,  4  McC.  411.    WilUams  v.  Perry. .  170 

5.  After  the  plaintiff  had  closed  his  testimony  in  reply,  the  defendant  was  not  al- 
lowed to  examine  a  new  witness,  by  way  of  rejoinder,  as  to  what  plaintiff's  witr 
ness  had  said  on  a  former  trial  of  the  same  cause — it  not  appearing  that  the  tes- 
timony proposed  to  be  offered  would  in  any  manner  rebut,  or  in  anydegree  ex- 
plain, 'Vary,  or  contradict  what  the  witness  had  said  on  the  present  trial.    Lod 

V.  Macon 178 

6.  When  the  plaintiff  to  a  plea  of  pkM  administravU  replies  that  the  defendant  had 
assets,  whereupon  issue  is  joined,  the  burden  is  on  the  plaintiff,  who  must  prove 
that  assets  existed,  or  ou^t  to  have  existed,  at  the  time  mentioned  in  the  plea. 
Any  devaslavU  which  has  caused  a  failure  of  assets,  may  in  this  issue  be  given 
in  evidence  by  the  plaintiff,  and  the  jury  must  find  assetsto  the  amount  of  the 
failure,  and  not  find  a  devastavit.   Skaiynon  v.  Dinikins 196 

7.  A  writ  in  attachment  may  be  issued  in  tUs  State,  on  a  jtidgment  recovered  in 
another,  before  the  expiration  of  a  year  and  a  day  from  the  date  of  its  recovery. 
dark  4^  Co.  V.  Conner 346 

8.  Where  the  fact  of  damage  from  the  fire  of  the  Rail  Road,  was  established  by  the 
sufferer,  and  the  manner  in  which  the  fire  was  communicated  also  appeared,  the 
Court  held  that  it  was  immaterial  whether  the  evidence  came  from  the  plain- 
tiff or  from  the  defendant,  and  that  it  went  properly  to  the  jury,  whose  province  it 
was  to  judge  of  the  fact  of  negligence.    McCready  v.  Rati  Road  Company, 366 

9.  It  is  the  duty  of  the  Court  to  supervise  the  execution  of  its  own  process,  and 
prevept  any  abuse  or  oppression  which  may  be  practised  under  color  of  it, 

moie  especially  in  behalf  of  persons  unlawfully  imprisoned.    Robertton  amd  ChL 
fiOanv.  Shaiwien 41^ 

10.  It  is  no  objection  to  a  i^  ^a.  that  the  defendant  is  in  custody  in  the  action,  if 
he  has  not  been  charged  in  execution.    It  is  the  plantiff '•  right  to  choose  in  exeeu- 
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tion  betireen  the  body  and  goods,  and  the  defendant,  by  neglect  to  give  baii,< 

not  take  away  thia  choioCi  at  least,  for  a  reasonable  time ,    i9« 

11.  A  Co,  So.  may  be  a  renewal  of  a  FH.  Fa,  and  there  is,  therefore,  no  inegalarity 
in  continuing  proceaa  of  execution  within  seven  yeare,  by  sueing  out  a  Co.  Sa^ 
after  the  return  of  the  ^.  i^o. Jft- 

13.  Liodging  a  Ca.  Sa.  with  the  Sheriff,  whose  prisoner  the  defendant  is,  is,  under 
our  practice,  a  sufficient  charging  in  execution ;  the  only  mode  known  to  us A 

13.  If  a  prisoner  be  supersediable  for  any  irregularity  or  default  of  the  plaintiff,  he 
cannot  take  advantage  of  that  after  he  is  charged  in  execution^  if  he  had  oppor- 
tunity of  applying  on  those  grounds  before  he  was  charged.  The  charging  in  ex- 
ecution changes  the  process,  and  the  nature  of  the  custody jSc 

14.  Ka  defendant  has  been  regularly  charged  in  execution,  notwithstanding  he  was 
supersediable,  he  is  no  longer  entitled  to  a  supersedeas. lb, 

15.  When  a  surrender  of  the  principal,  by  his  bail,  is  made  to  the  Sheriff^  it  is  neces- 
sary, for  the  full  protection  of  the  plaintiff,  that  the  Sheriff  should  acknowledge 

the  surrender  in  writing.    Moyers  v.  Cenlery —  • 439 

16.  For  the  regulation  of  future  practice,  it  is  ordered  by  the  Court,  that  when  the 
surrender  of  the  principal,  by  his  bail,  is  made  to  the  Sheriff,  he  shall  acknowledge 
the  surrender  by  indorsement  on  the  bail  bond,  or  by  a  separate  instrument  of  wri- 
ting, in  which  shall  be  stated  the  case  or  cases  in  which  th.e  surrender  has  been  made.    iSc 

Vide  IndictmaU,  1^2.  Pleading,  1, 11,  12.  QnUarad,  1.  Insialmenl,  1.  Prindpal 
and  Surety,  4.  Jury,  1.  TVe^MSS  to  try  TiUe,  1.  Partial  PatfmeiU,  1.  ScL  f\L, 
1^  2.    Astignee,  1.    Judgment,  1.    Principal  and  Agent,  1. 

PRESCRIPTION. 

Vide  Higkway,  I. 
PRESUMPTION. 

1.  An  Act  of  the  Legislature,  after  20  years'  possession  and  use,  may  be  presnmecf. 
Like  a  grant,  it  may  be  presumed,  notwithstanding  the  public  records  show  that  no 
such  thing  existed.  This,  however,  is  altogether  confined  to  cases  in  which  the 
Legislature  might  or  might  not  act;  it  cannot  apply  where,  firom  the  Constitution, 
or  a  sort  of  common  law  of  our  own,  the  Legislature  never  have  and  never  will 
act.    McCarly  V,  McCarty, G 

3.  The  marriage  contract  being,  in  this  State,  regarded  as  indissoluble  by  any  hu- 
man means,  an  Act  of  the  Legislature,  granting  a  divorce,  cannot,  under  any  cir- 
cumstances, be  presumed  from  lapse  of  time A. 

3.  The  facts  necessary  to  authorize  the  presumption  of  a  grant  of  land,  are,  that  the 
possession  was  advene,  and  that  it  was  continuous  for  twenty  jreazs.  Smiik  v. 
AMI, 141 

4.  The  policy  and  laws  of  South  Carolina  do  not  justify  the  presumption  of  a 
Legislative  Act  of  emancipation.  It  must  be  proved,  before  the  master  and  alavt 
can  be  released  from  their  respective  legal  ties.     Viwyard  v.  PassaxLaigue^ 59$ 

5.  Presumptions  are  called  the  intendments  of  law.  They  are  in  pursuance  of  the 
allowed  principles  or  permissions  of  the  established  law,  but  cannot  be  permit- 
ted when  they  are  in  hostility  to  them B. 

PRINCIPAL  AND  AGENT. 
An  indentore  of  Apprenticeship,  stipulating  that  "A.  by  his  attorney  B.  hath  pot 
his  negro  slave  C.  as  an  apprentice  to  D."  &c.  and  signed  "B— (L.S.)  Agent 
of  A"— was  hdd  to  be  the  deed  of  A.  and  not  of  B.    It  was  also  kdd  that  the  ques- 
tion had  been  property  brought  up  upon  demurrer.    Eanlin  v.  Mfertsmk, 966 
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PBINCIPAL  AND  BAIL. 

Vide  Praetice,  15, 16. 
PRINCIPAL  AND  SURETY. 

1.  The  principal  cannot  object  to  the  claim  of  his  surety  to  be  repaid  the  loss  he 
has  incurred  by  (he  default  of  the  principal,  because  the  surety  did  not  appear  to . 
ihescLfa,  and  take  advantage  of  the  technical  objection  to  the  recognizance.    IZiey- 
noUs  V,  Blarral, « 87 

SL  It  is  the  duty  of  the  principal  to  defend  his  surety  finom  damage,  by  performing 
his  obligation,  or  by  showing  sufficient  matter  in  excuse.  If  he  permit  judgment 
by  de&ult,  that  is  an  admission,  of  record,  that  he  had  no  excuse  for  nonperfbim- 
ance * lb, 

3.  The  legal  obligation  of  the  surety  in  a  recognizance  is,  in  effect,  the  same  as  that 
of  bail  in  a  civil  action — that  the  principal  shall  appear  and  abide  by  the  judgment 
of  the  Court — he  is,  therefore,  entitled  to  the  same  indemnity  which  is  allowed  to 
bail  in  civil  cases lb. 

4.  An  action  will  not  lie  against  the  sureties  to  a  Prison  Bounds  Bond,  before  the 
plaintiff  has  established,  by  the  judgment  of  a  Court,  his  debt  or  damages  against 
the  principal    JETorfey  v,  NeHson  ^  Brcwn^ 1G6 

PRISON  BOUNDS  ACT. 

Vide  Pleading,  7,  8, 9. 

PBISON  BOUNDS  BOND. 

Vide  Ca.  So,  I. 

PRISONER. 
Vide  Pradiu,  9, 10,  II,  13, 13,  14. 

PRIVATE  ACTS. 
Vide  Evidence,  2. 

PROCESS. 
Vide  PraOice,  1,  3,  9, 10, 11, 12, 13, 14.    Pleading,  3. 

PROFITS. 
Vide  Partners,  1,  8. 

PROMISES. 

yid»AeknowledgniefUs,l,%,    ExeaUar  deMmtort,!, 

PROOF. 
Vide  Pleading,  6.    Joint  CanJbrad,  1.    Bander,  1. 

PUBLIC  HIGHWAY. 

Vide  NangaNe  Rivert,  1.    Suroeff,  1. 

PUBLIC  RECORDS. 

Vide  Secretanf  of  Stale,  1. 

PURCHASE. 

What  were  the  limits  of  the  purchase  at  the  execution  of  a  deed,  is  purely  a  question 
of  ftct  for  the  jury.    Baijinard  v,  Eddings • • 374 
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PtJRCHASEB. 

Vide  ExectUiony  2. 

PURCHASER  AND  SELLER. 

Vide  Posaemon,  1,  3. 

PURCHASER  AT  SHERIFFS  SALE. 

y'vit  ExmUion,%    TWfc,  2,  3.    Sheriff's  Sale,  ^, 
RECEIPT. 

1.  The  Cashier  elect  of  the  Union  Bank  gave  his  receipt  for  so  much  money  dtc  to 
the  Committee  of  Directors  appointed  to  count  and  transfer  to  him  the  funds  of  the 
Bank.  The  count  was  made  in  the  presence  of  the  representatire  of  his  deceased 
predecessor.  E^ch  sealed  package  was  counted  as  so  much  money,  according  to 
the  mark  on  the  envelope ;  some  eight  years  afler,  upon  the  opening  of  the  pack- 
ages, and  the  adu4d  counting  of  the  money,  a  considerable  loss  was  discoyeied. 
An  action  was  then  brought  upon  the  official  bond  of  the  Cashier,  and  a  yerdict 
rendered  for  the  defendant.  On  appeal,  the  Court  kdd  that  the  receipt  was  exam- 
inable, and  that  the  jury  had  found  their  verdict  upon  sufficient  testimony.  Union 
Bank  v.  Settee 390 

2.  Receipts  are  to  be  regarded  as  admissions,  and  admissions  which  have  been  acted        ^ 
upon  by  others  are  conclusive  against  the  party  making  them,  in  all  cases  between 

him  and  the  person  whose  conduct  he  has  thus  influenced.    Greenleaf  Ev.  240. .    lb. 

RECEIVING  STOLEN  GOODS.  ^ 

Vide  m^ess,  1.    Merger,  1. 

RELIGIOUS  LIBERTY. 

Vide  ConstiUUion  of  the  Stale,  4. 

REPORTS  AND  RESOLUTIONS  OF  THE  LEGISLATURE. 

Although  reports  or  resolutions  of  the  Legislature  have  not  the  power  of  Acts,  yet 
they  have  legal  effect  in  the  direction  of  the  officers  and  agents  of  the  State.  Pinck- 
ney  v.  Henegan, 251 

RESIDUARY  LEGATEE. 
Vide  Assent,  1. 

REVIVOR. 
Vide  AchunaledgmerUs,  1,  2. 

RIGHT  OF  CHALLENGE. 

Vide  Constitution  of  the  State,  3. 

ROAD  DUTY. 

Vide  FSnes,  1. 

SABBATH. 

Vide  Constitution  of  the  SttUe,  4. 

SALE. 

1.  The  rule  of  law  is,  that  when  there  is  an  immediate  sale,  and  nothing  remaiiu 
to  be  done  by  the  seller,  as  between  him  and  the  buyer,  the  property  in  the 
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things  sold  Teats  in  the  buyer;  and  the  conseqaenees  resulting  from  each  vesting 
fbllow-^as,  if  the  property  be  destroyed,  the  loss  must  faU  on  the  buyer. — ^Vide 

Farkff  V.  BaxUr,  6  Bern,  and  Creaa.  26^,    FYazer  4^  Co.v,  mUiardeldL 309 

SL  If  one  sell  goods  in  which  he  has  no  property  at  the  time  of  sale,  and  subse- 
quently acquire  a  title,  the  property  in  the  goods,  as  soon  as  a  title  is  acquired  by 
the  seller,  will  rest  in  the  buyer. lb, 

SATISFACTION. 

Vide  Ok.  Sa.,  1. 

SOI.  PA, 

1.  The  writ  of  sci,  fa,\ao.  mere  continuation  of  the  original  proceeding;  and  the 
authority  to  issue  an  execution  on  a  judgment  in  sci.  fa,  is  derived  from  the 
original  judgment    Ingram  v.  BeJk $)08 

2.  The  return  of  one  niAt^  to  a  writ  of  sci.  fa.  sued  out  in  1805,  to  rcTiye  a  judgment 
against  the  defendant  himself,  was  regular  and  sufficient,  according  to  th^  practice 
of  the  Common  Pleas  in  this  State,  at  that  time. — Vide  GrvnJce  v.  Mayrant,  2 
Brev.  202,  for  the  new  practice U, 

SECRETARY  OP  STATE. 
The  public  records  in  the  Secretary  of  State's  office,  are  the  property  of  the  State. 
The  Secretary  is  the  mere  keeper,  under  her  authority;  whatever  she  wills  about 
them,  he  is  bound  to  obey.    JPinckney  v.  Heriegan, 351 

'  SERVICE. 

Vide  PracHce,  3. 

SHERIPP. 

Vide  Commissioners  ofPuUic  Buddings^  1.    PraeUct,  16, 16. 

SHERIFF'S  BONDS. 

Videa»s&.2,3,4. 

SHERIFFS  SALE. 

1.  Where  the  plaintiff  sought  to  recover  damages  for  the  injury  done  him,  as  defend- 
ant in  execution,  by  the  official  misconduct  of  the  Sheriff,  in  not  having  entered  a 
sale  of  his  land  in  the  Sheriff 's  books,  and  the  jury  had  found  that  the  plaintiff  had 
made  a  fraudulent  representation  of  his  title  at  the  Sheriff's  sale — the  Court  kdd, 
that  in  law,  the  false  representation  of  the  plaintiff  could  have  no  effect  on  the 
sale,  as  between  the  Sheriff,  representing  the  creditors,  and  the  purchaser,  but 
that  it  must  prevent  the  plaintiff  himself  from  reaping  the  benefit  ofhis  own  fraud.  * 
Fordv.  Godbold. 109 

2.  Where  the  Sheriff  brought  an  action  to  recover  from  the  first  purchaser  the  dif- 
ference between  the  sum  first  bid  and  the  sum  obtained  at  a  second  re-sale,  on 
appeal  it  was  held  that  the  action  could  not  be  sustained,  because,  at  the  last  re- 
sale, the  Sheriff  had  failed  to  make  proclamation  that  he  was  re-selling  at  the 
the  risk  of  the  first  purchaser.     Yongue  v.  CaiAcoH 221 

Vide  7We,  3. 

SHERIFF  AND  HIS  SURETIES. 
Where  the  Sheriff  and  his  sureties  were  sued  upon  their  bond,  executed  prior  to  the 
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Act  of  1839,  and  sundry  verdicts  had  been  befim  recovered  against  them,  they 
were  not  allowed  to  include  the  costs  of  the  former  judgments,  and  the  interest 
paid  on  the  former  recoveries  against  them,  as  parcel  of  their  aliquot  portions  of 
the  penalty  of  the  bond.    Siatev.WyUe, 113 

SLANDER. 

1.  Where,  to  sustain  an  action  of  slander,  the  proof  sought  to  be  made  was,  that 
the  slander  was  uttered  and  published  by  an  affidavit,  made  by  the  defendant  be- 
fore a  Magistrate,  imputiug  to  the  plaintiff  the  offence  of  hog  stealing,  and  the 
only  evidence  of  the  existence  of  the  affidavit,  was  an  imperfect  memorandum  of 
it  in  the  hand  writing  of  the  Magistrate,  who  was  alive  and  out  of  the  State, 
and  there  was  no  sufficient  proof  of  its  being,  in  whole  or  in  part,  a  copy — 
even  if  the  original  affidavit  was  presumed — ^the  Court  sustained  the  decision 
of  the  Cireuit  Judge,  granting  a  non-suit    Sanders  v.  RoUinson. 447 

9l  The  action  of  slander  does  not  lie  for  a  criminal  charge  made  by  an  affidavit  be- 
fore a  Magistrate ;  an  action  on  the  case  for  malicious  prosecution,  malicious 
arrest,  or  for  maliciously  suing  out  a  search  warrant,  as  the  case  may  be,  is  the 
only  remedy  to  which  the  plaintiff  can  resort  for  redress  of  the  civil  injury  which 

he  may  have  sustained. JS. 

Vide  Pleading,  1,  3. 

SLAVES. 

1.  Insolence  of  a  slave  towards  a  white  penon  is,  in  this  State,  an  offence  for 
which  he  may  be  tried  and  punished.    Ex  Parte  Bo^ston 41 

3.  The  grievous  wfuaidingf  maiming^  or  bruising  of  a  white  man  by  a  slave,  must 
be  done  with  evil  intent,  and  must  be  more  severe  than  is  expressed  by  saying 

that  "it  must  inflict  pain,  distress  and  suffering."    StaU  v.  Nicholas. 878 

^de  Fines,  1.    Legal  Rights,  3,  4.     Trading  toUh  SUnves,  1. 

STATUTES. 

Vide  Indidment^  1, 3.    Evidence,  1. 

STATUTE  OF  LIMITATIONS. 

Vide  PraeUee,  4.    NegHgetue,  1.    Acknowledgments,  1,  3.    Evecuior  de  son  tort,  1. 

STOPPAGE  IN  TRANSITU. 
Vide  Delivery,  1. 

SUBSEQUENT  ACCEPTANCE. 
Vide  Acceptance\  1. 

SUBSEQUENT  ADVANCES. 

Vide  Judgement,  1. 

suggestion/ 

Vide  CosU,  8,  3,  4. 
SUGGESTION  OF  FRAUD. 

Vide  New  Trial,  3. 

SUPERSEDEAS. 
Vide  ii|9«ai|  3.    Pradiot^Vi^VL 
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SUBPLUSAGE. 
Vide  JMiament,  7. 
8URBENDEB. 
Vide  PratHee,  15, 1€L 
SURVEY. 
Under  an  indictment  for  obetnicting  a  highway,  there  ie  no  absolute,  legal  neoe»- 
■ity  for  a  maarwey,  if  the  ease  can  be  made  sofliciently'  plain  to  be  understood 
withoutaplat    State  v.  Sartor.,..^ , *....•..»* M 

TENDEB. 
Vide  Breaek  of  Warranty^  X. 
TITLE. 
1.  All  objections  to  a  party's  tide  are  waived  by  one  who  attempts  to  show  title 
under  that  partjr's  ancestor;  and  after  his   attempt  has  been  defeated  by  the 
verdict  of  a  jury,  it  is  too  late  for  him  to  say  the  title  is  defective.    Mims  v.  WeaOir 

«^*w 184 

3.  If  no  fraud  or  unfiiir  practice  be  used  by  the  plaintiiF,  his  purchase  under  his  own 
execution  will  be  as  much  protected  as  that  of  a  stranger,  although  the  sale  be 

made  at  a  great  depreciation.    Ingram  v.  Bdk. 907 

9.  The  validity  of  the  title  of  a  purchaser  at  a  Sheriff's  sale,  does  net  depend  on  the 
Sheriff's  return  of  the  sale;  and  the  omission  to  endorse  it  on  the  execution  is  a 
mere  irregularity,  which  may  be  supplied  at  any  time. — Vide  WiSiamson  v. 

FamnOf  1  Bail.  611 3^ 

Vide  Possession,  1, 3.  Dower^  1, 3^  Eaaenufnlt^  1.  Execuiiim,  3.  SaU,  1,  &    Trespass 
to  Try  TiUe,  1, 3, 3. 

TBADING  WITH  SLAVES. 

Although  the  overseer  of  a  plantation  may,  at  least  in  the  absence  of  the  owner,, 
give  the  written  pennit  required  by  the  Act  of  1817,  so  as  to  justify  a  stranger  in 
trading  with  the  slaves  placed  under  his  charge,  yet  he  cannot  kmsdf  legally  trade 
with  them,  without  a  written  permit  so  to  trade,  from  the  owner.  In  virtue  of  his 
office  as  overseer,  he  has  no  legal  right  to  trade  with  the  slaves.  Stale  v,  (handler ^  366 

TBANSFEB. 

1.  A  oomplete  possession  of  goods  may  be  transferred,  without  their  removal,  or 
the  exercise  of  any  act  of  ownership,  but  the  mere  act  of  delivering  an  order  for 
the  transfer  of  them  to  the  vendee.    Fyaxer4»  Co.v,  SUUardetaL 909 

8.  Any  consideration  which  the  seller  agrees  to  accept  as  the  price  of  his  goods,  is 
equivalent  to  the  purchase  money;  and  neither  the  performance  of  the  consider- 
ation, nor  the  payment  of  the  purchase  mon/ey,  can  be  construed  into  a  condir» 
tion  precedent  to  any  legal  transfer  of  the  goods JBb^ 

3.  A  particular  description  of  the  goods,  in  an  order  of  transfer,  by  numbers  or 
marics,  is  not  necessary,  if  the  particular  parcel  intended  is  otherwise  well  known,    lb. 

TBESPASS. 

1.  No  matter  how  good  the  tide  of  the  lessor,  if,  at  the  time  of  the  demise  to  the 
plaintiff,  the  defendant  occupied  a  part  of  the  land,  and  afterwards  continued 
to  do  so,  the  plaintiff's  lease  could  not  give  him  such  a  coastnictive  posses- 
75 
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■ion  of  the  wbole  tract  u  to  enable  him  to  maintain  trespaas  against  the  de- 
fendant  WUsimv,Dimg1as 97 

S.  The  lessor  of  land  is  an  incompetent  witness  to  prove  his  title  so  as  to  enable 
his  tenant  to  recorer  on  his  own  demise^  in  an  aotion  of  trespaas B. 

TRESPASS  QUARB  CLAUSUM  FRBQIT. 

Vide  Pleading,  11, 13. 

TRESPASS  TO  TRY  TITLE. 

1.  In  trespass  to  try  title,  where  the  pretended  real  owner  of  the  land  is  let  in,  under 
the  rule  of  Court,  to  defend  the  title  of  the  defendant  as  his  tenant,  and  where 
the  tenant  himself  could  not,  under  the  prool^  dispute  or  resbt  the  plaintiffs  title, 
it  is  sufficient  to  entitle  the  plaintiff  to  a  rerdict,  if  he  show  that  the  pretended 
landlord  is  not  now  the  true  owner  of  the  land.     Oouddockv.  Massey. 187 

S.  A  landlord,  admitted  to  defend  the  title  fer  his  tenant,  will  recoTer  against  a 
plaintiff  who  had  purchased  the  land  at  Sheriff's  sale^  under  an  exBcutiom 
against  the  tenant,  if  he  prove  such  title  as  would  enable  him  to  recorer 
against  the  tenant  himself.    Pope  v.  Clark  and  MamUng, 361 

3.  In  trespass  to  try  title,  a  grant  which  is  not  in  issue— under  which  neither  pai^ 
claims,  and  which  is  not  produced  in  evidence,  is,  for  the  purposes  of  that  suit, 
a  mere  nullity,  and  therefore  can  be  no  bar  to  the  recovery  of  land  within  its 

limits  by  the  par^  showing  paramount  tide  at  the  trial. A. 

Vide  AAaUmenl^h 

TRIAL. 
Vide  Tnalby  Jwy^  1, 

TRIAL  BY  JURY, 

The  trial  by  juiy  does  not  begin  until  the  jury  are  sworn  and  charged  with  the 
case.    AH  diat  precedes  is  preliminary  to  the  trial.    It  relates  to  the  manner  in 
wiiidi  the  jury  isto  be  constituted,  and  is  no  part  of  the  triaL    Crtgier  v,  BtuUo%.  487 
YvSm  QmstiMionof  the  State,  1. 

TRUSTEE. 

Vide  Agent,  1.    Execuiar,  1. 

UNDUE  INFLUENCK 

Vide  Juror,  1,  2. 

UNDUE  PREPERENCR 

The  undue  preference  of  a  creditor,  under  the  Act  of  1788,  must  be  within  three 
months  before  the  confinement  of  the  debtor,  or  at  any  time  since;  but  this 
limitation  of  time  does  not  apply  to  the  fraudulent  sde,  conveyance,  or  assign- 
ment of  his  estate,  with  a  view  of  defrauding  cMitors.    Gray  o.  Schroder 1J96 

VARIANCE. 

Vide  Indictment,  8. 

VERDICT. 
Yidit  Damages,  I.    Judge,Z, 
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VIOLATION  OF  THE  SABBATH. 

Vide  ConstUiOwn  of  tie  SUUe,  4. 

WAEEHOUSE. 

Vide  D^ivay,  1. 

WIDOW. 
Vide  Admni^aHa»,  2, 3. 

•    WITNESS. 

On  the  trial  of  an  indictment  for  leceiTing  stolen  goods,  the  principal  felon  is  a 

competent  witness  on  the  part  of  the  State.    State  v.  Coppenbvrg 273 

Vide  Tmpat»^  2.    Assent^  1.    PradAoe^  6. 
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